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Canada 28  S.C.R.  at  p.  206 496 

Holborn   Union,  Guardians,  etc.  of  v. 

Vestry  etc.  of  St.  Leonaixi,Shoreditch  2  Q.B.D.  145 129 

Holden  V.  Rutland  and  Burlington  R.  W. 

Co 30  Vt.  297 674 

Holland  v.  Clark 1  Y.  &  Coll.  C.  C.  151 577 
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Hollywood  V.  Waters 6Gr.  329 652 

Holmes  V.   Millage [189311  Q.B.  551 563 

Home  Ins.  Co.  of  New  York  v.  Boyd...  19  Ind.  App.  Cas.  190 528 

Hope  V.  May 24  A.  R.  at  p.  23 63 

Hopkins  V.  Hopkins 7  O.R.  224 59,  63 
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London  Dock  Co.  v.  The  Trustees  of  the 

Poor  of  the  Parish  of  Shadwell 32  L.J.Q.B.  30 337 
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Mossop  V.  Mason 18  Gr.  4.53 92,  94,  99 
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Mac.  &  Mc. 

MacAndrew  V.  Chappie L.R.  1  C.P.  643 430 

McBean  v.  Kinnear 23  O.R.  313 548 

McCarron  v.  Metrojwlitan  Life  Ins.  Co.   19  C.L.T.  230 257,  446 

McCausland  v.  Hill 23  A.R.  738 520 

McCaw  V.  Ponton 11  P.R.  328 2 

McClaughry  v.  Board  of  Supervisors  of 

Hwicock  Co 46  111.  356  349 

McClellanv.  Filson 44  Ohio  St.  R.  184 253 

McCloherty  v.  The  Gale  Manufacturing 

Company 19  A.R.  117 11 

McCloskey  v.  Kreling 76  Cal.  511 132 

McCormack  V.  Patchin 53  Mo.  33 245 

McCumber  and  Doyle,  In  re 26  U.C.R.  516 699 

McDermott  v.  Grout 16  P.R.  215 24 

McDonald  V.  McDonald 17  A.  R.  192 349 

McDonald  v.  Ross-Lewin 29  Hun.  87 160 

McDougallv.  Bell lOiir.  283 76 

McGarry  v.  Loomis 63  N.Y.R.  at  p.  108 615 

Mciiee  V.  Kane • 14  O.R.  226 659 

McGuire  v.  Sr)ence 91  N.Y.  303 611,  621 

Mc(;urn  v.  Mc(iurn 11  A.R.  178 325 

McKay  v.  McKay 6  Gr.  at  p.  383 322 

McKenzie  v.  British  Linen  Co 6  Apj).  Cas.  82    659 

McKiblwn  v.  Feegan 21  A.H.  at  p.  90 318 

McLean  v.  Bruce 14  P.R.  at  p.  202 563 

McLean  v.  Clvdesdale  Banking  Co 9  App.  Cas.  at  p.  107  103 

McLennan  v.^McDtMiald 18  (ir.  502 653 

McUnnan  v.  McKinnon 1  O.R.  219 461 

McU'odand  Emigh,  Re  12  P.R.  4.'>0 190 

McMasterv.  Phipps 5(;r.  25S    655 

McMasterv.  Radford 16  P.R.  2(»  258 

McMichiiel  V.  VVilkie 18  A.R.  464  298 

McMillan,  Re,  McMillan  v.  McMillan...  24  O.R.  181  581 

McMvn,  Re 33  Ch.  1).  575  253 

McPherson  v.  McMillan 3Q.B.30 81 

MoPherson  V.  Wilson  13  P.R.  339    173 

McRaev.  Lemay 18  S.C.R.  280 337 

McRae  and  Ontario  and  Quebec  R.\V. 

Co.,  In  re 12  P.R.  at  p.  329 265 

X. 

Nason  v.  Armstront; 22  O.R.  542 198 

National  Provincial  Bank  of  England  v. 

Marshall 40  Ch.  D.  112 92,  95 
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^eatev.The  Duke  of  Marlborough 3  M.  &  Cr.  407 566 

Mv.  Miller 8  Barr.  (Perm. )  347 553 

Neilsoa  V.  Betts L.R.  5  H.L,  1 23.  24,  26 

^eilsonv.Truste Corporation  of  Ontario  24  O.R.  517 315 

^Veison,  Earl  v.  Lord  Bridport 196 

>'ew British  Iron  Co.  Ex  p.  Beckwith...  [1898]  1  Ch.  324 255 

^ew Brunswick  R.W.  Co.  v.  Kellv 26  S.C.R.  341 652,  655 

^       "  "  "  V.  Vanwart..  17  S.C.R.  35 :310 

^ew  England  Bank  v.  Lewis  8  Pick.  (Mass.)  113 595 

^ew  Mexico  v.  The  United  States  Trust 

Co 172  U.S.  Rep.,  at  p.  182 35 

New  University  Club,  In   re,  Duty  on 

Estate  of 18  Q.B.D.  720 156 

New  York  Breweries  Co. ,  Limited  v.  The 

Attornev-Cieneral [1899]  A.C.  62  346 

New  York  Life  Ins.  Co.  v.  Statham 93  U.S.  24 156 

Newington  v.  Lew L.R.  6  C.P.  180 599 

Newling  V.  DobeU 38  L.J.  Ch.  Ill 519 

Newsome  v.  The  County  of  Oxfoi-d 28  O.R.  442 349,  357 

Ji»agara,  Town  of  v.  Milloy 21  C.LJ.  N.S.  394 683 

Niboyet  v,  Niboyet 4  P.D.  1 325,  331 

Nickle  V.  Douglas 37  U.C.R.  51 6 

Wixon  V.  Grand  Trunk  R.  W.  Co 23  O.  R.    124 673 

Nouvion  V.  Freeman 15  App.  Cas.  1 81 

O. 

^kpits  ColUery  Co.  Re 21  Ch.  D.  322,  329 689 

Oates  V.  Supreme  Court  of  Foresters...  4  O.R.  535,548 157 

XBrienv.  Sanford 22  O.R.  136 11 

J^iiver  V.  McLaughlin 24  O.R.  41 63,  307 

^,i?'^e  V.  O'Lone 2  Or.  at  p.  131  196 

^^Veil  V.  Windham 24A.R.  341 181,612 

^nslc^    V.    Commissioners    of    Inland 

^*^venue 25  Q.B.D.  465 258 

'iJ*Ho  Express  and  Transportation  Co. , 

^^e   25  O.R.  587 491 

^n<in  V.  Cleveland  Fire  Brick  and  Pot- 

^y^^yOo 3H.  &C.  868 2^)5 

^''>««ers  of  the  Poor  of  Manchester  v. 

oJ^^atllam,  etc.,  R.  W.  Co 21  Q.B.D.  96 35 

^*'en    ^,   DeBeauvoir 16  M.  &  W.  547 ">Uo 

^'        , 

p^f^V^tte,  Re 11   P.R.  463 123 

Pttl    ^>'  V.  Wills 19  O.R.  303,  18  A.R.  310 433,  434 

p*|*^^r  V.  Mallet  36   Ch.  D.  411 520 

Pa.J*^^v  V.  MetroiX)litan  R.  W.  Co 31  L.J.  Q.B.  2^59 264 

p^I**^^r  V.  Temple 9  A.  &  E.  503  599,  600 

Pa^*^^^r  V.  Wagstaff 9  Exch.  494 24 

p^J^^*    In  re.  Ex  p.  Koster 14  Q.B.D.  at  p.  599 192 

p^^^^^r  V.  Sowerby .' 1  Drew  488 176,  177 

p^r.*^un  V.  Harland 17  Ch.  D.  353,  356,  357  651 

^r*^^  V.  Justices  of  the  Uxbridge  Divi- 

*^^»i  of  the  County  of  Middlesex  and 

•  5^^  Uxbridge  Urban  Sanitary  Author- 

*^>^  ' 45  J.P.  327,  420 461 
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Peacock  v.  Monk 2  Ves.  Sr.  190 63 

Peck  V.  Agricultural  Ins.  Co 19  O.R.  494 528 

Peck  V.  Pbippon 9  U.C.R.  73 116,  118 

Pegg  V.  Hewlett 28  O.R.  473 116 

Pembroke,    The    Corporation    of    the 
Township  of  v.  The  Canada  Central 

R.W.  Co 3  O.R.  503 350 

Penn  v.  Bibby L.R.  3  Eq.  308 26,  26 

Penn  v.  Jack L.R.  3  Eq.  308 26 

People  V.  Braman 30  Mich.  460 633 

**      V.  City  of  Brooklyn 21  Barb.  484,  488 245  " 

"      ex  rel.  Hoyt  v.  The  Commission- 
ers of  Taxes  23  N.Y.  at  p.  235 343 

People's  Milling  Co.  v.  Council  of  Mea- 

ford 10  O.R.  405 6,     9 

People  V.  Sweeting 2  Johns,  (N.Y.S.C.)  184 451 

Pepe  V.  City  and  Suburban  Permanent 

Building  Society [1893]  2  Ch.  311    218 

Popple  V.  Sylvester 22  Ch.  D.  98 113 

Percy  v.  Glasco 22C.P.  521 227,  235,  240,  241 

Perkins  V.  Dangei-field 51  L.T.N.S.  535 621 

Peruvian  Guano  Co.,  Re,  Ex  p.  Kemp....  [1894]  3  Ch.  690 255 

Peterborough,  The  Corporation  of  the 

Town  of,  V.  Hatton 30C.P.  455 350,  356 

Peto  V.  The  Brighton,  ete.,  R.  W.  Co 9  L.T.N.S.  227 435 

Phillips  V.  Huth 6  M.  &  W.  572 660 

Phillips  V.  Innes 4  CI.  &  Fin.  234 3 

Pickeringv.  Busk 15  East.  38 659 

Pictou,  Municipality  of,  v.  Geldert [1893]  A.  C.  524 181,  612 

Pilling  V.  Armitage". 12  Ves.  78 339 

Pimv.  The  Municipal  Council  of  Ontario  9  C.P.  304 46,640 

Pimlico  ete. ,  Tramway  Co.  v.  The  Assess- 
ment Committee  of    the  Greenwich 

Union L.R.  9  Q.B.  9 31,  33,  34,  39 

Pirie   v.  Corporation   of    the   Town   of 

Dundas 29  U.C.R.  401 6 

Plimpton  v.  Spiller 4  Ch.  D.  286 25,  27 

Pointing  V.  Noaks [1894]  2  Q.B.  281  186 

Poole  V.  Huskinson 11  M.  &  W.  at  p.   830 501 

Pordage  V.  Cole 1  Wm.  Saunders  at  p.  554 431 

Portland,  Town  of  v.  Griffiths 11  S.C.R.  333 611,  616 

Potter  and  Central  Counties  R.W.  Co., 

Re ^ 16  P.R.  16 263 

Pounder  and  Village  of  Winchester,  In 

Re  19A.R.  684 108,  109,  110 

Powell  v.  Salisbury 2  Y.  &  J.  391 674 

Powersv.  Harlow 52  Mich.  507 186 

Powers  and  Township  of  Chatham,  Re.  29  O.R.  571 606 

Poynder  v.  Bluck 5DowL  570 577 

Price  v.  Dewhurst 4  My.  &  C.  76 325 

Prince  V.  Oriental  Bank  Corporation 3  App.  Cas.  325 342 

Pritehard  v.  Standard  Life  Ass.  Co 7  O.R.  18^ 346 

Pritchett  v.  English  and  Colonial  Syndi- 
cate  ". [1899]  2Q.B.  429 568 

Protector  Endowment  Loan  and  Annuity 

Co.  V.  Grice i  5  Q.B.D.  592 93 

Proudfootv.  Hart 25  Q.B. D.  42,  49  245 

Pulman  PalaceCar  Co.  v.  Pennsylvania.   141  U.S.R.  at  p.  22 347 

Pym  V.  The  Great  Northern  R.  W.  Co...  2  B.  &  S.  759 625 
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Quai-man  v.  Burnett 6  M.  &  W.  499 613 

Quay  V.  Sculthorpe 16  Gr.  449 553 

Queen  V.  Binney 1  E  &  B.  810 699 

**      V.  Burah 3App.  Caa.  889 294 

"      V.  Hutchings 6  Q.B.D.  300 372 

"      V.  Johnston loir.  C.L.  60 16 

**      V.   Judge   of    County    Court    of 

Shropshire 57L.J.Q.B.  143,20  Q.B.D.  248 372 

„      V.  The  Justices  of  Staftbrdshire..  7  El.  &  Bl.  at  p.  939,  26  L.J.N.S. 

(Mag.)  179 699,  701 

**      V.  Justices  of  the  West  Riding  ...  34  L.J.N.S.  (Mag.)  142 699 

•*      V.  The  Justices  of  Westmoreland  L.R.  3  Q.B.  457 704 

"      V.  Local  Government  Board  10  Q.B.D.  at  p.  321 371 

"      V.  Long 1  Q.B.  740  699 

"      V.  McCann L.R.  3  Q.B.  at  pp.  141,  146 498 

**      V.  Mortlock 7  Q.B.  459 702 

"      V.  Murray 27  U.C.R.  134 699 

**      V.  Nurse 2Can.Crim.Cas.(Tremeear)57....151,152 

"      V.  Ponsonbv  3Q.B.  14    35 

**      V.  Pratt  4  E.  &  B.  at  p.  868 613 

**      V.  Purdey 34  L.J.  M.C.  4 700 

"      V.  Saddlers  Co 10  H.L.C.  404 410 

"      V.  Smith 29  L.J.M.C.  216 700 

**      V.  St.  George's  Union L.R.  7  Q.B.  at  p.  97 41 

"       V.  Tomlinson [1895]  1  Q.B.  706 632,  633 

Quimby  v.  Minnesota  Tribune  Co 38  Minn.  528 235,  238 

Quimbv  Re,  Quimby  v.  Quimby 5  O.R.  738 176,  178 

Quincy  Horse,  etc.,  Co.  v.  Gnuse 38  111.  App.  at  p.  223 615 

Quinlan  v.  Gordon 20  Gr.  Appx.  i 113 

Quirt  V.  The  Queen 19  S.C.R.  610 498 


R. 

Racev.  Harrison 9  Times  L.R.  567 13 

Racher  V.  Pew 30  O.R.  483 318 

Rackham  V.  Marriott 2  H.  &  N.  196 577 

Raggett  V.  Bishop 2  C.  &  P.  343 156 

Raggett  V.  Musgrave 2  C.  &  P.  556 156 

Railroad  Co.  v,  Mellon 104  U.S. R.  at  p.  118 25 

Ramus  v.  Dow 15  P.R.  219 581 

Rawe  V.  Chichester 2  Amb.  at  p.  719 339 

Ready  v.  Odium 19  W.R.  135 372 

Redick  V.  Skelton  18  O.R.  100 263 

Reed's  Executors  V.  Reed  82  Pa.  St.  420 443 

Regent  United  Ser\'ice  Store,  Re 8  Ch.  D.  616 689 

Reggin  V.  Manes 22  O.R.  at  p.  448 548 

Regina  v.  Bayly 1  I).  &  W.  213  497 

•*       V.  Bedingfield 14  Cox  341 80 

"       V.  Boulton 15  U.C.R.  272 502 

"       V.  Brackenburv 17  Cox  628 16,  17 

**       V.  Cooper ".. 3CoxC.C.  547  633 

"       V.  County  of  Wellington 17  A.R.  at  p.  437 498 

"       V.  Day.. ..". 20  O.R.  209 15,  16,  17 

**       V.  Dol)bins 48  J.P.  Cas.  182 271 

••       V.  Edwards 12  Cox  230 80 
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Regiha  v.  Eyre 2  F.  &  F.  579 79 

'*      V.  Fee 13  O.R.  o90 151,  152 

**     ,  ex  rel,  Fenis  v.  Sjieck 28  O.R.  48« 638 

"       V.  Fox 10  Cox  C.C.  502 487 

"       V.  Gavin 15  Cox  656 16 

**       V.  Gibson 29  O.R.  660 123 

•'       V.  Goddard  15  Cox  7 80 

**       V.  Gordon 6  C.P.  213 502 

'*      V.  Hall 17  C.P.  282 501 

•*       V.  Inhabitants  of  (ireeuhow 1  Q.B.D.  703 245 

'*       V.  Inhabitants  of  High  Halden..  1  F.  &  F.  678 245 

"       V.  Jones 2  C.  &  K.  398 632 

*'  V.   Keepers   of    the   Peace  and 

Justices  of  County  of  London 25  Q.B.D.  357 461,463 

•'       V.  Kennedy 10  O.R.  396,  17  O.R.  159 487 

"      ex  rel.  Latchford  v.  Frizell 9  U.C.L.J.N.S.  27 34 

•*      V.Lee 15  O.R.  at  p.  359 355 

'*       V.  Lillvmun [1896]  2  Q.B.  167 78,  80 

**       V.  Little 15  Cox  319 79 

"       V.  Lord 12  Q.B.  757  540,  541 

**       V.  Male  and  Cooper 17  Cox  589  16,    17 

»*       V.  Mason 22  C.P.  at  p.  252 356 

»*       V.  McFarlano 17  C.L.T.  Occ.  N.  29 225,  226 

**       V.  Mcintosh 28  O.R.  603 699 

**       V.  McMahon 18  O.R.  502 80 

"      V.  Megson 9  C.  &  P.  420 7» 

••       V.Miller 18  Cox  54 15,    16 

"       V.Miller ^ 18  Cox  54 17 

**       ex  rel.  Moore  v.  Nagle 24  O.R.  507 449 

"       V.  Murray 28  O.R.  549 2 

"      v.Nicholis 2  C.  &  K.  246 79 

*'       V.  Osborne C.  &  M.  622  79 

♦'       V.  Rankin 16  U.C.R.  304 501 

*'       V.  Richards 11  Cox  C.C.  43 633 

**       V.  Richardson 8  O.R.  at  p.  657 351 

"       V.  Rush 60  J.P.  777 80 

' '  V.  Shrewsbury  &  Hereford  R.  \V. 

Co...  * 25L.T.  65 702 

"       V.  Sloan  18  A.R.  482 270,  271 

"       V.  Smith 4  O.R.  401 293 

*'       V.  Somei-s 11  Cox  C.C.  248 487 

*'       V.  Stevens 12  Law  Times*  Rep.  491 35 

''       V.Stuart [1894]  1  Q.B.  310   2^')5 

-  v.  Thom{)son [1893]  2Q.  B.  12,  S.C.   17  Cox  641   15 

*'       V.  Toole   7  Cox  244 16 

-  V.  Toronto  R.W.  Co »)  O.R.  44 461 

"       V.  Vestry  of  St.  Puncras  24  Q.B.I),  at  pp.  375-6  196 

"       V.  Viau  \ Q.O.R.  7  Q.B.  302,  379 17 

'»       V.  Walton 9  Cox  C.C.  263 632 

"       V.  \Voo<l 14  Vox  4(i 79 

Reid  V,  Graham  Bros.,  In  re 2(i  O.R.  126 190 

Rex  V.  Abgood 2  C.  &  P.  436 633 

V.  Clarke 2  Stark  N.P.  241 79 

V.  Corporation  of  Bedford  Level 6  East  3.')6 411 

V.  Cutbush 4  Burr.  2204 155 

V.  Dunklev I   Mood.  C.(\  90 632 

V.  Foster  * 6  C.  &  P.  325 79 

V.  (iill         2  Lewin  C.C.  305 633 
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Rex  V.  Green 9  B.  &  C.  203 35 

"    V.  Inhabitants  of  County  of  Bucks  12  East  192 246 

**     V.  Inhabitants  of  West  Biding  of 

Yorkshire 5  Burr.  2594 246 

*'    V.Mathews Cald.  1 35 

**    V.  Newland 2  Leach  C.C.  721 632 

*'    V.  Robinson 2  M.  &  Rob.  14 633,  634 

**    V.Thornton 1  Moo.  27 16 

"    V.Wilkes 1 4  Burr.  2539 195 

"    V.  Wink 6  C.  &  P.  397 79 

Reynolds  v.  Bridge 6  E.  &  B.  528 538 

Rhe^  V.  Forsyth 37  Pa.  St.  503 502 

Rhodes  V.  Bite L.R.  1  Ch.  252 414,  420 

Rhodes  V.  Dunbar  57  Penn.  R.  274 132 

Rice  V.  Whitby 25  A.R.  191 612 

Richards  v.  Inhabitants  of  Enfield 13  Gray  (Mass.)  344 612 

Rimmerv.  Knowles 30  L.T.N. S.  496  443 

Robei-ts  V.  Hunt    15  Q.B.  17 503 

Robertson V.  Hueback 15C.P.  298 117 

Robertson  v.  Lonsdale 21  O.R.  600 117 

Robertson  V.  Wyle 15  S.C.R.    214 261 

Roblin  v.  McMahon 1  O.R.  219,224 577 

Robson  V.  Diummond 2  B.  &  Ad.  303 428 

Robson  v.  Wride 13  Gr.  419  ^ 496 

Roche  v.Rvan [1891]  at  pp.   111,115,   119 501 

Roden  v.  The  City  of  Toronto,  Re 25  A.R.  12 155 

Rogers  v.  Hawken 33  Eng.  L.J.  175 17 

Rogers  v.  Ingham 3  Ch.  D.  351 115 

Rolfev.  Rolfe 15  Sim.  88 519 

Romboiigh  v.  Balch 27  A.R.  at  p.  44  624 

Rooke'sCase 5  Reps.  100a 194 

Rose  V.  Peterkin  13  S.C.R.  677  652,  653 

Rosenburg  v.  Northumberland  Building 

Society  .'. 22Q.B.D.  373 157 

Ross  V.  Hunter 7  S.C.R.  289 651 

Rossv.  Rugge-Price 1  Ex.  D.  269 129,  133 

Rouse  V.  The  Bradford  Bank  Co [1894]  A.C.  586  595 

Rowe  V.  Rowe 2  DeG.  &  Sm.  294 64 

Rudow  V.  Great   Britain   Mutual   Life 

Ass.  Society    17  Ch.  D.  600 520 

Rush  and  Corporation  of  Bobcaygeon, 

Inre  44  U.C.R.  191  699 

Russell  V.  French 28  O.R.  215  548 

Rustomjee  V.  The  Queen 1  Q.B.D.  at  p.  491 49/ 

Ruthven  v.  Ruthven  25Gr.  534 581 

Ryanv.  Bank  of  Montreal 14  A.R.  533  106 

S. 

Sadler  V.  Henlock 4  E.  &  ?•  f  ^  -  -^-vv;  ^^,: ^2' 

Sainter  V.  Ferguson 7  C.  B.  ^16,  1  Mac^.  &  (t.  -^|\-    ..^^ 

Sands  V.  Standard  Ins.  Co 26  Gr   113,  27  Gr.  167 ^-ry-^^j^ 

gangster  V.  The  T.Eaton  Co 25  O.R.  78 182,611,623 

Sanitary  Commissioners  of  Gibraltar  v. 

Oriila     15  App.  Cas.  400 181 

Sareent's  Trusts,  in  re 7  L.R.  (Ir.)  66 564 

SaiTders  v.  Breakie 5  O.R.  603 ^^81 
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Saunders  v.  City  of  Toronto 29  O.R.  273,  26  A.R.  265 612-3,  627 

Saxe,Exp 2D.  &  Ch.  at  p.  180;  M.  &  Bl.  at 

p.  139 3oa 

Sawver  V.  Pringle 18  A.R.  218 285 

Scholeyv.  Rew 23  Wallace  (U.S.)  at  p.  343  34^ 

Schofield  V.  Earl  of  Londesborough [1895]  1  Q.B.  536,  [1896]  A.C.  5U..104 

Scott  V.  Corporation  of  Tilsonburg 13  A.R.  233  6 

Scott  V.  Her  Majesty  *s  Attorney -Gen- 
eral   11  P.D.  128  332 

Scott  V.  Midland  R.  W.Co 33U.C.R.at  p.  595 570 
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MEMORANDUM. 


On  the  Srd  of  July,  1900,  the  Honourable  William 
Glenholme  Falconbridge,  one  of  the  Justices  of  the 
High  Court,  was  appointed  Chief  Justice  of  the  Queen's 
Bench  in  the  place  of  the  Honourable  John  Douglas 
Armour,  appointed  Chief  Justice  of  Ontario. 


ERRATA,  ETC. 


Page  426,  line  6  of  head-note,  for  **  breach ''  read  **  stipulation/* 
Page  448,  line  3  from  end  of  head-note,  for  **  see.  4  *'  read  '*  sec.  14.'* 
Page  457,  head-note,  2nd  line,  insert  between  the  woi^ds  **  complaint'* 

and  **  against*'  the  words  *'for  an  offence." 
Page  485,  last  line,  for  ** support"  read  **  oppose." 
Page  494,  line  6,  for  **  Mr."  read  '*  Mrs." 

*Page  636,  head-note,  and  Page  638,  line  12,  for  *^  section  75"  read 
*' section  76." 
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DECIDED  IN  THE 


HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[DrV'ISIONAJ.  COURT.] 

Foster  v.  Toronto  Railway  Company. 

TricU-^Oood  Friday — Dies  Non  Jurldicus, 

The  evidence  at  the  trial  of  this  action  not  being  concluded  before  the 
doee  of  the  day  preceding  Good  Friday,  the  Judge,  counsel  consenting 
and  the  jury  desiring  it,  adjourned  the  Court  to  the  following  day, 
when  he  delivered  his  charge  and  received  the  verdict,  on  which  he 
entered  judgment : — 

Heid,  that  it  was  competent  for  him  to  do  so. 

The  only  day  on  which  no  judicial  act  can  be  done  in  this  Province  is  the 
Iiord*8  day,  or  Sunday.  Other  statutory  holidays  are  not  dies  non 
ptridici  in  this  sense. 

This  was  a  motion  by  the  plaintiff  to  set  aside  the  judg-  Statement. 
ment  for  the  defendants  entered  at  the  trial  of  this  action, 
which   was   brought   to   recover  damages   in   respect   to 
injuries  alleged  to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendants. 

The  trial  took  place  before  Meredith,  C.  J.,  and  a  jury, 
at  Toronto,  and  commenced  on  March  30th,  1899.  The 
taking  of  evidence  occupied  the  whole  of  that  day,  and 
the  Court  adjourned  until  2  p.m.  on  the  following  day, 
which  was  Good  Friday,  when  the  learned  Chief  Justice 
delivered  his  charge  to  the  jury,  and  upon  their  findings 
entered  judgment  as  above  mentioned. 
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Statement,  The  present  motion  was  rested  upon  the  ground,  as 
stated  in  the  notice  of  motion,  that  "  the  verdict  of  the 
jury  and  the  judgment  entered  thereon  were  null  and  void, 
for  the  reason  that  part  of  the  trial  of  the  action  was  held 
on  a  day  which  was  a  non-juridical  day,  and  the  verdict  of 
the  jury  and  the  judgment  in  the  action  were  given  and 
rendered  on  a  non-juridical  day." 

The  motion  was  argued  on  June  14th,  1899,  before 
Boyd,  C,  Robertson,  and  MEREbiTH,  J  J. 

W.  R,  P,  Parker,  for  the  plaintiff,  contended  that  had 
the  proceedings  taken  place  on  Sunday  the  judgment 
would  have  been  void :  Sivq^nn  v.  Broome  (1764),  3  Burr. 
1595  ;  and  that  this  was  solely  by  reason  of  the  provis- 
ions of  certain  mediseval  canons,  which  prescribed  numer- 
ous other  days  as  well :  3  Blacks.  Com.  Lewis  ed.  275.  A, 
new  li.st  of  days  was  substituted  by  5  &  6  Edward  VI.  ch. 
3,  now  superseded  by  R.  S.  O.  ch.  1,  sec.  S,  sub-sec. 
16.  The  statute  by  making  these  days  ***  holidays " 
ipso  facto  makes  them  dies  non  juridici:  I^inpe  v. 
Mannmg  (1875),  38  Wis.  G73.  He  also  referred  to 
Foster  v.  Usherivood  (1877),  47  L.  J.  30  ;  Regina  v.  Murray 
(1897),  28  O.  R.  540;  In  the  Matter  of  the  Election  f<yr 
the  West  Riding  of  the  City  of  Toronto  (1871).  31  U.  C. 
R.  409  ;  Wilson  v.  Gould  (1870),  2  Ch.  Ch.  23ij ;  McCa%v  v. 
Ponton  (188()),  11  P.  R.  328;  Briinhev  v.  Tfie  Gorpo^^ation 
of  the  Township  of  Mariposa  (1892),  22  O.  R.  120,  especially 
at  p.  125  ;  Harrison  v.  Smith  (1829),  9  B.  &  Cr.  243 ;  Article 
on  Dies  non  Jaridicns,  7  Southern  Law  Rev.,  at  p.  712  ; 
and  Adams,  Sweet,  and  Wharton's  Law  Dictionaries,  sub 
voce  Dies  non  Juridicus, 

Bicknell,  for  the  defendants,  referred  to  the  Interpreta- 
tion Act,  R.  S.  O.  ch.  1,  sec.  8,  sub-sec.  16 ;  and  contended 
there  was  no  statutory  prohibition  against  what  was  done 
here,  though  it  might  be  that  no  formal  deliverance 
might  be  drawn  up  on  a  dies  non  juridicus. 
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The  judgment  of  the  Court  was  delivered  on  June  22nd,  ^udgBient. 
1899,  by  B^^dTc. 

Boyd,  C.  :— 

It  is  held  in  Lampe  v.  Manning  (1875),  38  Wise.  673, 
cited  for  the  plaintifi,  that  the  term  *'  holiday  "  used  in  a 
statute  means  dies  non  jiiridicvs,  and  that  such  being 
the  case  the  Court  had  no  power  to  hear  a  cause  and 
render  judgtaent  on  such  a  day.  This  I  conceive  to  be  an 
entirely  erroneous  view  of  the  word,  first  of  all  translating 
it  into  a  dead  language  and  then  imputing  to  it  an 
ecclesiastical  meaning  which  is  foreign  to  the  atmosphere 
of  a  new  country  where  no  established  church  exists. 
"  Holiday,"  according  to  the  Oxford  dictionary  means,  first, 
a  consecrated  day,  a  religious  festival,  and  second,  a  day  on 
which  the  ordinary  occupations  are  suspended,  a  day  of 
exemption  or  cessation  from  work,  a  day  of  festivity* 
recreation  or  amusement:  see  Phillips  v.  Innes  (1837),  4 
CI.  &  Fin.  234. 

Again,  in  Brunker  v.  The  Corporation  of  the  Township 
of  Mariposa  (1892),  22  O.  R.  120,  at  pp.  125-6,  it  is  said,  ^ 
"The  Interpretation  Act,  R.  S.  O.  ch.  1,  sec.  8,  sub-sec.  16; , 
provides  that  'holiday'  shall  include  Christmas  and  New 
Years  Days,  i.e.,  these  days  are  non-juridical  days  or  days 
on  which  the  law  is  not  administered,  or  upon  which  the 
Court  cannot  do  any  judicial  act,"  citing  Harrison  v. 
Smith  (1829),  9  B.  &  Cr.  243.  In  the  case  cited  it  is  said, 
at  p.  244 :  "  There  are  certain  days,  as  well  as  Sundays, 
which  are  dies  non  jurldici.  On  these  days  the  CoUrt 
cannot  do  any  judicial  act." 

No  doubt  in  England  there  are  many  days  canonically 
declared  to  be  dies  non  jurldici  the  same  as  Sunday ;  but 
in  this  country  the  only  day  on  which  no  judicial  act  can  be 
validly  done  is  the  Lord's  Day  or  Sunday.  This  does  not 
result  from  Sunday  being  a  statutory  holiday,  but  because 
it  is  dies  non  jaridictbs  as  declared  by  early  canons  of  the 
Church  adopted  or  confirmed  by  the  English  kings  and  so 
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Jndgmenti  incorporated  into  the  common  law  and  as  such  introduced 
Boyd,  a  ^^  ^his  Province  by  its  first  colonization  and  constitution. 
Christmas,  Good  Friday  and  the  like,  are  holidays  by 
statute,  but  they  are  not  on  the  same  footing  as  to 
separateness  from  ordinary  or  secular  work  as  the  Lord's 
Day,  nor  are  they  regarded  as  religious  occasions  by  a 
great  part  of  the  population. 

Though  the  rules  of  Court  sanction  and  provide  for  the 
closing  of  the  offices  on  holidays,  this  is  merely  for  the 
benefit  of  the  officers  and  not  making  void  necessarily  any 
business  done  on  those  days,  e.g.,  by  consent :  Bennett  v. 
Potter  (1832),  2  Cr.  &  Jer.  622,  and  Rule  9  with  Rules  at 
p.  188  of  Holmested  and  Langton  on  the  Ontario  Judi- 
cature Act 

The  position  of  Sunday  is  exhaustively  discussed  by 
Lord  Mansfield  in  Swann  v.  Broome  (1764),  3  Burr.  1595  ;, 
S.  C,  1  W.  Bl.  496  and  526.  He  cites  Coke,  who  says,  "  In 
the  common  law  there  be  dies  juridici,  and  dies  non 
jv/ridici.  Dies  non  juridici  sunt  dies  dominid,  the  Lord's 
Days  throughout  the  whole  year." 

The  decisions  as  to  what  may  and  may  not  be  done  on 
Sundays  are  not  relevant  to  the  question  in  this  case  which 
turns  upon  the  efiect  of  going  on  with  the  trial  of  a  case 
on  Good  Friday,  both  counsel  consenting  and  the  jury 
desiring  it  That  is  a  perfectly  proper  and  competent 
thing  to  do  so  far  as  legal  validity  of  the  proceeding  is 
concerned.  The  presiding  Judge  will  not  of  course  inter- 
fere with  the  wish  of  any  one  to  attend  divine  worship 
on  that  day,  but  all  parties  interested  consenting  there  is 
no  want  of  jurisdiction  to  proceed  with  the  trial  to  its 
conclusion. 

Special  reasons  exist  for  the  observance  of  Sunday  as  a 
"  holy  day  "  founded  on  the  Divine  law,  which  are  not  by 
all  considered  applicable  to  other  days  called  holidays^ 
especially  in  a  country  where  there  is  no  church  by  law 
established.  I  quite  agree  with  the  reasoning  found  in 
the  recent  decision  of  Didsbury  v.  Van  TasseU  (1890),  63 
N.  Y.  (56  Hun)  423. 
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The  same  great  Judge  who  respected  the  sanctity  of  Judgment, 
the  Lord's  Day  did  not  attach  the  same  importance  to  Boyd,  C. 
religious  holidays.  As  reported  by  Sergeant  Woolrych, 
Lord  Mansfield  even  ordered  the  doors  of  his  Court  to  be 
thrown  open  on  Ash  Wednesday,  and  emboldened  by 
success,  it  is  said  the  Chief  Justice  proceeded  to  suggest 
business  on  Good  Friday,  whereupon  the  memorable 
mot  was  uttered  by  Sergeant  Davy  that  if  his  Lord- 
ship did  so  he  would  be  following  the  precedent  of 
Pontius  Pilate :  Lives  of  Eminent  Sergeants-at-law  by 
Woolrych,  vol.  ii.,  p.  624.  And  it  is  recorded  in  the  Law 
Magazine  among  the  events  of  1831,  that  Lord  Brougham 
had  sat  on  Easter  Saturday  and  Easter  Monday  too :  vol. 
vi.  O.  S.,  p.  514.  I  think  the  law  is  well  summed  in  Free- 
man on  Judgments,  4th  ed.,  vol.  i.,  sec.  138.  Holidays 
other  than  Sundays  are  not  non- judicial  days  unless 
expressly  made  so  by  statute,  and  judgments  rendered 
thereon  are  valid. 

All  other  points  were  ruled  upon  adversely  to  the  appel- 
lant and  this  last  he  cannot  rely  upon.*  The  judgment 
is  therefore  affirmed. 

A.  H.  F.  L. 


*The  only  ground  seriously  argued  was  ^e  one  with  which  the  above 
jodgment  is  concerned.— Rep. 
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PoLsoN  V.  The  Municipal  Corporation  of  the  Town 
OF  Owen  Sound. 

Municipal  CorporcUumx—B,  S.  O.  ch,  184,  ^ec.  366 — By-law  Exempting 
frcnx  Taxation — Manufaeturivg  EstabliahmetU — Ctnaaiion  of  Btuineas. 

R.  S.  O.  ch.  184,  sec.  366,  which  gives  municipal  councils  power  to 
exempt  manufacturing  eatablishmenta  from  taxation,  does  not  authorize 
such  exemption  when  such  establishments  cease  under  liquidation  to 
carry  on  business,  and  any  exempting  by-law  will,  in  such  event,  cease 
to  be  operative. 

Stotement.  Tflis  was  an  action  brought  to  recover  back  from  the 
defendants  the  amount  of  certain  taxes  i)aid  under  the  cir- 
cumstances stated  in  the  judgment 

The  trial  took  place  at  Owen  Sound  on  June  3rd,  1899,. 
before  MacMahon,  J. 

J.  H.  Moss,  for  the  plaintiffs,  contended  that  the  defen- 
dants were  trying  to  add  on  to  the  agreement  of  July  18th^ 
1898,  such  words  as  "providing  the  company  continue  to 
carry  on  such  business  for  ten  yeara,"  which  they  could 
not  do;  and  cited  WaU  v.  City  of  London  (1892-,S),  19 
A.  R.  675,  22  S.  C.  R.  300;  Nickle  v.  Douglas  (1876),  37 
U.  C.  R.  51  ;  Alexander  v.  Corporation  of  Village  of 
Huntsville  (1894),  24  O.  R.  665 ;  The  Peoples  Milling 
Co.  V.  Council  of  Meaford  (1885),  10  O.  R.  405  ;  Oooley  on 
Taxation,  2nd  ed.,  p.  66  ;  R.  S.  O.  1887,  ch.  184,  sec.  366. 

W,  J.  Hatton,  for  the  defendants,  contended  that  the  by- 
law was  bad  ah  initio  because  it  did  not  contain  a  savings 
clause,  and  cited  In  re  Denne  and  the  Corporation  of  the 
Town  of  Peterboi^ough  (1885),  10  O.  R.  767;  Scott  v.  Cor- 
poration of  Tilsonharg  (1886),  13  A.  R.  233;  Sc7*a{fg  v. 
Corporation  of  City  of  London  (1867),  26  U.  C.  R.  263 ; 
Pvrie  v.  Corporation  of  the  Tovm  of  Dundas  (1869),  29 
U.  C.  R.  401 ;  Corporation  of  ike  City  of  Toronto  v.  The 
Great  Western  R  R  Co.  (1866).  25  U.  C.  R.  570;  55  Vict, 
ch.  42,  sec.  366  (O.);  R.  S.  0.  1897,  ch.  223,  sec.  411. 
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June  29,  1899,     MacMahon,  J. :—  Jndgmen^ 

The  action  is  brought  by  the  plaintiffs  to  recover  J* 
$628.26,  being  the  taxes  assessed  against  lots  7,  8,  9  ancl 
10  on  the  Bay  Shore  road  in  the  to.wu  of  Owen  Sound» 
eontaining  seven  acres.more  or  less,  for  the  years  1893  to 
1896  inclusive,  amounting  to  $571.24,  and  the  percen-; 
tage  thereon,  amounting  to  S57.12.  This  sum  of  $628.36. 
was  paid  by  the  plaintiffs  under  protest  on  April  29tli,  1898i 

By  an  agreement,  dated  July  18th,  1888,  between  the 
eorporation  of  the  town  of  Owen  Sound  and  the  Poison 
Iron  Works  Company  of  Toronto,  Limited,  for  the  purpose 
of  inducing  the  said  company  to  establish  an  iron  and  steel 
ship  building  yard  and  other  manufacturing  industries  at 
the  town  of  Owen  Sound,  the  corporation  of  the  said  town» 
agreed  to  furnish  the  Iron  Works  Company  with  a  site 
therefor  (being  the  lands  already  referred  to),  and  to  exempt 
said  site  from  municipal  taxes  for  ten  years.  And  it  wa^ 
further  agreed  that  if  at  any  time  the  company  desired  to 
obtain  an  absolute  title  to  the  said  lands  without  any 
eonditions  or  limitations  as  to  the  uses  to  be  made  thereof, 
they  should  be  entitled  to  the  same  on  repayment  to  the 
town  of  the  sum  of  Sl,8o0  (being  the  amount  paid  by  th^ 
.town  therefor)  and  interest  thereon  from  the  date  of  the 
said  agreement  at  six  per  cent. 

•  By  deed,  bearing  date  the  same  day,  from  Duncan  Mor- 
rison, the  then  mayor  of  Owen  Sound  (in  whose  name  th^ 
eonveyance  of  the  said  lands  had  been  taken  by  the  corr 
poration),  to  the  Poison  Iron  Works  Company,  it  is 
recited  that  for  the  pui*pose  of  inducing  the  Iron  Works 
Company  to  establish  an  iron  and  steel  ship  building  yard 
and  other  manufacturing  industries  at  Owen  Sound,  the 
corporation  of  the  town  had  agreed,  amongst  other  things, 
to  furnish  a  site  therefor,  and  had  purchased  said  site  in 
ihe  name  of  Duncan  Morrison,  the  lands  already  described. 
It  is  then  witnessed  that  in  consideration  of  the  premises 
the  said  Duncan  Morrison  doth  grant  ''to  the  Poison  Iron 
Works  Company,  their  successors  and  assigns,  to  and  for 
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Judgment,  the  uses  of  an  iron  and  steel  ship  building  yard  or  sach 
MacMahoD,  other  manufacturing  purposes  as  they  may  see  fit." 

^'  In  accordance  with  the  agreement  between  the  parties, 

the  corporation  of  Owen  Sound,  on  July  30th,  1888, 
passed  by-law  No.  478  to  exempt  the  Poison  Iron  Works 
Company,  Limited,  at  Owen  Sound  from  taxation.  The 
by-law  recites  that  the  Poison  Company  are  establishing 
at  Owen  Sound  on  the  said  lands  an  iron  and  steel  ship 
building  yard,  under  an  agreement  with  the  town  that  the 
same  should  be  exempt  from  taxation  for  the  term  of  ten 
years.  The  by-law  then  enacts :  "  That  the  said  iron  and 
steel  ship  building  yard,  consisting  of  the  said  land  and  all 
the  buildings,  machinery,  plant,  and  material  thereof,  and 
all  the  manufacturing  establishments  erected  or  to  be 
erected  or  placed  thereon  shall  be  and  they  are  hereby 
exempted  from  municipal  taxation  in  the  town  of  Owen 
Sound  for  and  during  the  term  of  ten  years,  commencing 
with  the  present  year." 

The  Poison  Company  erected  on  the  land  the  necessary 
buildings  and  established  an  iron  and  steel  ship  building 
yard  thereon,  the  works  in  connection  with  which  were 
continued  until  October,  1892,  when  operations  ceased, 
and  by  the  first  of  December  all  the  machinery  and  plant 
in  connection  with  the  works,  were  removed  from  the 
buildings  and  taken  to  Toronto. 

A  winding-up  order  was  obtained  for  the  winding-up  of 
the  business  of  the  Poison  Iron  Works  Companj'  on  the 
8th  of  February,  1893,  and  E.  R.  C.  Clarkson  was  appointed 
liquidator;  and  on  April  7th,  1893,  Clarkson  conveyed 
the  lands  and  premises  already  referred  to  to  the  plaintiffs 
hei-ein. 

In  consequence  of  the  cessation  of  the  works,  the  pre- 
mises on  which  the  works  were  carried  on,  were  assessed 
in  1893  to  Clarkson,  and  notice  of  assessment  was  sent 
to  him  on  May  4th.  In  1894  the  assessment  was  made 
against  the  Poison  Iron  Works  Company,  and  notice  sent 
to  the  company  on  May  2nd.  In  1895  the  assessment 
was  against  the  Poison  Iron  Works  Company,  Toronto, 
and  notice  sent  to  the  plaintiffs,  F,  B.  Poison  and  J.  B. 
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Miller,  on  May  2nd,  1895.  In  1896  the  assessment  was  Jndgment. 
to  the  Poison  Iron  Works  Company  and  F.  B.  Poison  and  MacMahon* 
J.  B.  Miller,  and  notices  were  sent  to  them  on  April  30th.         ^ 

The  rolls  were  duly  returned  and  there  were  no  appeals 
a^inst  any  of  the  assessments. 

The  lands  had  been  advertised  for  sale  and  sold  for 
taxes,  and  the  amount  paid  by  the  plaintiffs  was  paid  for 
the  purpose  of  redeeming  the  lands.  Therefore,  no  ques- 
tion as  to  any  irregularity  in  the  assessment,  or  as  to  want 
of  notice  of  the  assessments,  could  arise. 

The  Act  in  force  when  this  by-law  was  passed  was  R.  S. 
O.  1887,  ch.  184,  sec.  366,  which  only  gave  to  municipal 
councils  power  of  exempting  any  manufacturing  establish- 
ment or  any  waterworks,  or  water  company,  from  taxation. 

Under  the  by-law  it  could  only  be  during  its  continu- 
ance as  a  manufacturing  establishment  that  the  works 
would  be  exempt.  When  the  Poison  Company  ceased  to 
manufacture,  the  establishment  ceased  to  be  a  "  manufac- 
turing establishment"  as  effectually  as  if  the  buildings, 
machinery  and  plant  had  been  destroyed  by  fire.  The 
right  of  exemption  was  put  an  end  to  by  such  cessation, 
and  it  was  not  necessary  for  the  council  to  pass  a  by-law 
repealing  by-law  478  before  assessing  the  property. 

In  the  view  I  have  taken,  it  is  not  necessary  to  fully 
consider  the  question  argued  by  Mr.  Hatton  as  to  by-law 
478  being  void  db  initio.  It  may  be  that  the  agreement 
which  refers  to  the  establishment  by  the  Poison  Company 
of  a  steel  ship  building  yard  "  and  other  manufacturing 
industries/'  when  read  with  the  operative  part  of  the 
by-law  freeing  the  steel  ship  building  yard  and  all  the 
buildings,  machinery,  plant  and  material  thereof,  "  and  all 
the  manufacturing  establishments  erected  or  to  be  erected 
thereon,"  causes  the  by-law  to  be  tainted  with  the  vice 
which  rendered  nugatory  the  by-law  in  The  People's  MiU- 
ing  Co.  v.  Council  of  Meaford  (1885),  10  0.  R.  405. 

There  must  be  judgment  for  the  defendants,  dismissing 
the  action  with  costs. 

A.  H.  F.  L. 
2 — VOL.  XXXL  O.B. 
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[DIVISIONAL  COURT.] 

Roberts  v.  Taylor. 

MmUt  and  Servaut^ Factories  Act— Child  Labour— Accident — /?.  5.  0» 
ch.  256^  sees,  6,  7,  8,  9, 

The  employment  of  a  child  under  fourteen  years  of  age  in  a  factory  a^ 
work  other  than  of  the  kinds  specified  in  section  5  of  the  Factories. 
Act,  R.  S.  0.  ch.  256,  as  proper  for  children,  though  it  subjects  the 
employer  to  a  penalty,  does  not  give  rise  to  an  action  for  damages, 
unless  there  be  evidence  to  connect  the  violation  of  the  Factories  Act 
with  the  accident. 

Stotement.  THIS  was  an  action  to  recover  damages  for  an  accident 
alleged  to  have  been  sustained  >>y  the  plain tifF  from  the 
negligence  of  the  defendants,  and  was  tried  before  Mac- 
Mahon,  J.,  and  a  jury,  at  Toronto,  on  April  8th,  1899,  when 
the  plaintiff  was  nonsuited. 

The  plaintiff  now  moved  to  have  the  nonsuit  set  aside^ 
and  for  anew  trial,  on  the  grounds  that  the  evidence  disr 
plosed  that  the  defendants  employed  the  plaintiff,  who  was 
an  infant  of  twelve  years  of  age,  to  work  at  a  circular 
saw ;  that  at  common  law,  the  fact  of  employment  of  a 
person  of  tender  years  to  work  a  dangerous  machine  may 
per  86  constitute  negligence,  and  it  should  have  been  left  t^ 
the  jury  to  say  whether  or  not,  under  the  circumstances 
disclosed  in  evidence,  the  employment  in  this  ca.se  consti- 
tuted negligence  on  the  part  of  the  defendants ;  that  the 
employment  of  the  plaintiff  constituted  a  breach  of  the 
Factories  Act,  and  was  therefore  negligence,  which  should 
have  been  submitted  to  the  jury ;  and  that  on  the  facts 
disclosed  in  evidence  the  question  of  contributory  negli- 
gence on  the  part  of  the  infant  plaintiff  could  not  arise,  or 
iip  it  did,it  was  a  question  which  should  have  been  submitted 
to  the  jury. 

The  motion  was  argued  on  June  loth,  1899,  before 
Boyd,  C,  Robertson,  and  Falconbridge,  JJ. 
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O.  Wilkie,  for  the  plaintiff,  argued  that  by  common  law  ArgumMit. 
there  was  an  extra  duty  cast  upon  employers  of  child 
Ifibour,  as,  for  example,  to  instruct  the  child  in  the  character 
of  the  work,  and  shew  how  the  dangers  could  be  avoided  : 
Seven's  Law  of  Employers'  Liability,  2ud  ed.,  p.  31;  it  was 
tile  duty  of  the  employer  to  ascertain  the  child's  age:  Gibb 
V.  Crombie  (1875),  2  Rettie  886  ;  Blamirea  v.  The  Lanca- 
shire &  Yoi'kshire  R.  M.  Co,  (1873),  L.  R.  8  Ex.  283 ;  the 
Factories  Act  did  not  permit  the  employment  of  children 
in  this  manner:  FinlayY.  Miecampbell  (1890),  20O. R. 
29  ;  Thompson  v.  Wright  (IS92),  22  O.R.  127  ;  O'Brien  v. 
Sanford  (1892),  22  O.  R.  136  ;  Beven,  ibid,  at  pp.  18,  19, 
49,  130 ;  McCloherty  v.  The  Gale  Manufacturing  Company 
(1892),  19  A.  R.  117;  the  reason  of  its  provisions  was 
because  children  are  apt  to  be  negligent,  so  that  it  is  not 
open  to  the  defendants  to  allege  contributory  negligence : 
Sharp  V.  The  Pathhead  Spinning  Co.  (1885),  12  Rettie 
574;  Crocker  v.  Banks  (1888),  4  Times  L.  R.  324  ;  at  any 
rate  to  establish  such  a  defence  it  must  be  shewn  that  the 
boy  had  intelligence  to  understand  the  danger  and  capacity 
to  avoid  it :  Beven,  ibid,  at  p.  76. 

jR.  McKay,  for  the  defendants,  contended  that  the 
machine  was  a  safe  one  to  handle,  and  that  the  work  was 
simple,  and  the  boy  understood  it  thoroughly  ;  that  there 
was  no  suggestion  of  defect  in  the  machine  or  in  the 
instructions;  that  to  employ  the  boy  in  the  manner  here 
done  in  breach  of  the  Factories  Act  did  not  in  itself  consti- 
tote  negligence  on  the  authorities  :  Montreal  Rolling  Mills 
Co.  V.  Corcoran  (1896),  26"  S.  C.  R.  595 ;  that  the  Factories 
Act  is  a  police  regulation  Act  and  provides  its  own 
penalties  for  breach  of  its  provisions :  O'Brien  v.  Sanford 
(1892),  22  O.  R.  136  ;  that  the  failure  to  give  instructions 
iras  certainly  not  the  cause  of  the  accident,  for  the  boy 
said  he  knew  all  about  the  machine. 

The  judgment  of  the  Court  was  delivered  on  July  4th, 
1899,  by 
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Judgment.     BOYD,  C. : — 


Boyd,  C. 


It  cannot  be  said  that  the  machine  at  which  the  plaintiff 
was  put  to  work  was  dangerous,  or  not  sufficiently  pro- 
tected, or  that  with  ordinary  care  there  was  any  risk  in 
doing  the  work  assigned. 

Nor  can  it  be  said  that  the  plaintiff  was  not  sufficiently 
informed  as  to  the  manner  of  doing  the  work.  It  seema 
to  be  a  simple  operation,  easily  done  by  any  handy  youth, 
such  as  the  plaintiff  appears  to  be. 

Nor  can  it  be  found  upon  the  evidence  that  the  injury 
arose  from  the  immature  age  of  the  plaintiff^  rendering  the 
work  too  exacting  or  exhausting  for  him.  He  appears  to 
have  undertaken  the  work  understanding  what  he  had  to 
do,  and  apt  enough  to  do  it  with  ordinary  care.  He  had 
competent  knowledge  of  the  danger  to  be  avoided,  and 
could  not  have  been  hurt  had  he  not  allowed  his  finger  to 
get  into  the  slot  beneath  which  the  saws  work — a  place 
intended  for  the  strips  of  board,  and  into  which  he  had  no 
call  to  put  his  hand. 

The  injury  appears  to  be  the  result  either  of  carelessness 
or  accident  for  which  an  adult  could  not  sue. 

Then  how  is  the  situation  different  because  of  bis 
infancy,  or  because  of  his  being  under  the  lawful  age  of 
employment  ?  There  is  no  evidence  that  the  age  was  asked 
by  or  known  to  the  defendants.  No  doubt  this  plaintiff 
was  under  fourteen  years  of  age,  and  should  not  have 
been  employed  at  work  in  the  defendants*  factory.  The 
statute  says  that  no  child  shall  be  employed  in  the  factory 
except  at  certain  kinds  of  work  (under  which  the  work 
in  question  does  not  fall),  and  child  is  defined  as  a  person 
under  fourteen :  R.  S.  O.  1897,  ch.  256,  sec.  2,  sub-sec.  6, 
and  sec.  5.  But  though  this  subjects  the  employer  to  a 
penalty,  it  does  not  give  rise  to  a  civil  action  for  damages, 
unless  there  is  evidence  to  connect  this  violation  of  the 
Factory  Act  with  the  accident.  The  work  assigned  may 
be  too  dangerous  for  a  child,  or  too  exhausting  in  its 
demands,  so  that  what  an  older  person  might  do  would 
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overtask  the  child  and  so  contribute  to  the  injury.     But  Jndgment. 
no  such  case  is  made,  coupling  the  accident  with  the  illegal     Boyd,  C. 
employ  men  t>  either  in  the  pleadings  or  upon  the  evidence : 
see  Graves  v.  Wimbome,  [1898]  2  Q.  B.  402. 

And  again,  in  the  absence  of  evidence  tending  to  shew 
that  the  infant  injured  was  not  competent  to  understand 
the  situation — the  work  to  be  done,  the  manner  of  doing 
it,  and  the  attending  risk — and  to  appreciate  the  need  for 
due  caution  according  to  the  circumstances,  the  Court  may 
infer  capacity  in  the  case  of  a  youth  of  twelve  or  thirteen 
who  shews  intelligence  in  his  manners  and  his  answers. 
As  to  crime,  fourteen  is  made  the  age  of  responsibility 
by  the  Criminal  Code,  65-56  Vict.  ch.  29,  sec.  10.  But 
the  infant  under  that  age  is  liable  for  a  criminal  act  if  he 
is  competent  to  know  the  nature  and  consequence  of  his 
act,  and  to  appreciate  that  it  was  wrong.  The  evidence 
of  the  plaintiff  himself  in  this  case  established  all  that 
was  needed  to  shew  that  he  was  entitled  to  no  greater 
consideration  than  an  adult  suing  for  a  personal  injury. 

It  is  needless  to  accumulate  cases,  but  I  may  note  two 
or  three  much  in  point :  Race  v.  Harriaon  (1893),  9  Times 
L.R  567  ;  Morris  v.  The  Boose  Spinning  Go.  (1895),  22 
Rettie  336;  Lowcock  v.  Franklin  Paper  Co.  (1897),  169 
Mass.  313. 

The  motion  fails  and  the  judgment  should  be  affirmed. 

A.  fl.  F.  L. 
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[DIVISIONAL  COURT.] 

Regina  V.  ErxioTT. 

Crimhial  Law— Evidence— Questicmng  Prisoner^StateTnents  while 
in  Custody. 

Answers  given  by  a  prisoner  under  arrest  in  response  to  the  officer  m 
charge,  are  receivable  in  evidence,  if  the  presiding  Judge  is  satisfied 
that  they  were  not  unduly  or  improperly  obtained,  which  depends 
upon  the  circumstances  of  each  case. 

Statement.        THIS  was  a  Crown  case  reserved  by  MacMahon,  J.,  as 
follows  : — 

The  prisoner  was  tried  before  me  at  the  Sittings  of  the 
Court  of  Oyer  and  Terminer  for  the  county  of  Ontario,  on 
the  23rd  of  May,  1S99,  on  an  indictment  charging  him 
with  having  on  the  12th  of  November,  1898,  at  the  village 
of  Beaverton,  in  the  said  county,  murdered  one  William 
Murray. 

The  jur}-  found  the  prisoner  guilty. 

Murray  was  living  alone  and  was  murdered  in  his 
house.  The  person  who  committed  the  crime,  after  its 
commission  on  leaving  the  house  locked  the  door  forming 
the  only  means  of  ingress  and  egress  to  and  from  the  house 
and  carried  off  the  key. 

The  prisoner  was  arrested  on  the  night  of  Tuesday 
November  15th,  by  constable  Smith,  who  placed  him  in 
the  lock-up  at  Beaverton,  and  when  doing  so  warned  him 
against  saying  anything  that  would  criminate  him,  as,  if 
he  did,  it  might  be  used  in  evidence  against  him. 

On  the  following  morning  (Wednesday)  Smith  asked 
the  prisoner  where  he  had  put  the  key.  The  prisoner,  in 
reply,  asked,  "  What  key  V  Smith  then  said,  *'  The  key 
of  Murray's  house."  The  prisoner  thereupon  said,  "  You 
could  not  get  it  anyway  ;  you  could  not  get  your  hand  in 
where  it  is  under  the  sidewalk."  Smith  then  said  to  him, 
"  You  come  and  get  it." 

As  Smith  and  the  prisoner  were  going  to  the  place  in 
the  sidewalk  referred  to  by  the  prisoner,  they  were  joined 
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by  Duncan  McMillan,  the  reeve  of  Beaverton,  who  had  Stotameot. 
been  assisting  constable  Smith  in  his  investigations,  and 
who  went  with  them.  McMillan  who  was  undoubtedly  a 
person  in  authority ,  warned  the  prisoner  with  a  like  warn- 
ing to  that  given  by  Smith  on  the  previous  evening. 
While  Smith  and  McMillan  were  returning  to  the  lock-up, 
McMillan  said  to  the  prisoner,  *'  What  a  terrible  thing  it 
was  to  kill  a  poor  old  man."  The  prisoner  replied,  "  He  " 
(meaning  Murray),  **  said  ray  sister  was  a  bitch,  and  I  hit 
him  with  a  poker.  I  hit  him  two  or  three  times  with  li 
stick  of  wood." 

Smith,  in  giving  his  account  of  that  conversation,  stated 
that  after  McMillan  had  asked  the  question,  and  the  pris- 
oner had  replied  that  Murray  had  called  his  sister  a  bitch 
he  (Smith)  may  have  asked  did  he  hit  him  with  the 
poker. 

On  Thursday,  the  17th,  while  the  prisoner  was  in  the 
lock-up,  McMillan  asked  him  if  Murray  had  died  easy,  to 
which  the  prisoner  replied,  "Yes,  he  was  dead  when  he  left." 
Prisoner  also  stated  on  that  occasion  that  McHattie  (a)  had 
left  (Murray's  house)  before  he  did.  McMillan  warned  the 
prisoner  before  asking  the  question. 

On  the  same  day  in  the  lock-up.  Smith  said  to  the  pris- 
oner, "  What  did  you  do  with  the  purse  ? "  (referring  to 
Murray's  pui-se),  to  which  the  prisoner  replied  that  it  was 
under  the  bureau  in  his  father's  house. 

The  prisoner  was  given  the  usual  warning  by  Smith 
prior  to  this  question  being  asked. 

The  statements  or  confessions  made  by  the  prisoner  to 
Smith  and  J^cMillan,  and  the  replies  given  by  the  prisoner 
to  the  questions  asked  by  his  father,  were  all  voluntarily 
made,  and  were  not  made  through  the  influence  of  hope  or 
fear  exercised  by  any  one  in  authority. 

Acting  on  the  authority  of  Regina  v.  Thompson,  [1893] 
2  Q.  B.  12  ;  S.  a,  17  Cox  641 ;  Regina  v.  Miller  (1895), 
18  Cox  54 ;  and  Regina  v.  Day  (1890),  20  O.  R.  209, 1 

(a)  McHattie  was  a  friend  of  the  deceased,  and  the  chief  crown 
witness.— Rbp. 
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Statement,  admitted  the  evidence  above  referred  to.  But  as  Begina 
V.  Male  and  Cooper  (1893),  17  Cox  089,  is,  as  I  regard 
it,  at  variance  with  Megina  v.  Day,  I  reserved  for  the 
consideration  of  the  Court  for  Crown  Cases  Reserved  the 
question  whether  the  different  statements  made  by  the 
prisoner  above  referred  to,  were  under  the  circumstances, 
receivable  in  evidence  against  him  on  his  trial. 

The  case  was  argued  on  June  12th,  1899,  before  Boyd^ 
C,  Robertson,  and  Meredith,  J  J. 

T.  E,  Godson,  for  the  prisoner,  contended  that  his  client 
had  not  been  sufficiently  cautioned;  that  there  was  no 
right  to  interrogate  him  while  in  custody :  Regina  v.  Male 
and  Cooper  (1893).  17  Cox  689 ;  Regina  v.  Miller  (1895)^ 
18  Cox  54  :  Regina  v.  Gavin  (1885),  15  Cox  656  ;  Regina 
V.  Toole  (1856),  7  Cox  244 ;  and  that  Regina  v.  Day  (1890)^ 
20  O.  R.  209,  did  not  bind  this  Court. 

J.  R,  Cartwright,  Q.  C,  for  the  Crown,  referred  to  Joy 
on  Confessions,  p.  34  ;  Rex  v.  Thoi'uton  (1824),  1  Moo.  27-; 
Queen  v.  Johnston  (1864),  15  Ir.  C.  L.  60 ;  Queen  v.  Day 
(1890),  20  O.  R.  209 ;  Regina  v.  Brackenbury  (1893),  17 
Cox  628. 

The  judgment  of  the  Court  was  delivered  on  June  22nd^ 
1899,  by 

Boyd,  C.  :— 

As  to  statements  made  by  persons  accused  while  in 
custody  in  response  to  questions  put  by  an  officer  in 
charge,  the  Judges  have  regarded  the  matter  from  three 
points  of  view.  First,  there  are  those  who  think  the 
practice  so  reprehensible  that  any  statements  so  obtained 
should  not  be  given  in  evidence.  Others  think  that  while 
the  practice  of  interrogation  is  undesirable  and  not  to  be 
encouraged,  yet  that  the  answers  so  obtained  cannot  be 
rejected  as  evidence.     And   still  a  third  class  hold  that 
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this  investigation  may  be  so  conducted  as  to  be  useful  and  Judgment, 
even  desirable  in  the  furtherance  of  justice.  The  great  Boyd,  C. 
weight  of  authority  is  in  support  of  the  conclusion  that 
answers  given  in  response  to  the  officer  in  charge  are  to  be 
received  as  evidence  so  long  as  they  are  not  evoked  or 
extorted  by  inducements  or  threats.  Upon  the  case 
referred  it  is  expressly  stated  that  the  replies  were  not 
obtained  by  any  undue  means,  and  that  suffices  to  justify 
their  reception  as  evidence.  Begina  v.  Day  (1890),  20 
O.K  209,  is  the  case  settling  the  law  in  this  Province, 
and  that  has  been  followed  with  approval  by  a  majority 
of  the  Judges  in  the  Appellate  Court  in  the  Province  of 
Quebec :  Regina  v.  Viau  (1898),  Q.  O.  R.  7  Q.  B.  362, 379. 

Since  Regina  v.  Day  the  opinion  of  the  Judges  has  con- 
tinued to  fluctuate  in  England.  Thus  in  Regina  v.  Brack" 
enbury,  17  Cox  628  (Feb.,  1893),  Mr.  Justice  Day  received 
such  evidence  ;  but  in  Regina  v.  Male  and  Cooper,  17  Cox 
689  (Dec.,  1893),  Mr.  Justice  Cave  strongly  denounced  the 
method  and  refused  to  admit  the  statements.  In  the  last 
case,  that  of  Regina  v.  MiUer,  18  Cox  54  (May,  1895), 
Mr.  Justice  Hawkins  approves  of  proper  interrogation, 
and  says  it  is  impossible  to  discover  the  facts  of  a  crime 
without  putting  questions. 

The  general  principle  is  that  admissions  made  to  the 
officer  in  charge,  even  in  response  to  questions,  may  be 
received  if  the  presiding  Judge  is  satisfied  that  they  were 
not  unduly  or  improperly  obtained,  which  depends  upon 
the  circumstances  of  each  case :  see  Bram  v.  United  States 
(1897),  168  U.  S.  R.,  at  p.  557 ;  and  Roscoe's  Criminal 
Evidence,  12th  ed.,  p.  44 ;  and  Rogers  v.  Hawken  (1.898),  33 
Eng,  L.  J.  175. 

In  the  present  instance  the  statements  were  properly  in 
evidence. 

•  A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Toronto  Aubr  Light  Company,  Limited,  et  au 

V. 

Colling. 

PcUe)U/or  Invention — Process  and  Product — Purchaser  o/Artides  In/Hng- 
ing — Profits  and  Damages — Accounts — High  Court — Final  Court  o/ 
Appeal— Deference  to  Other  Courts — Onus  of  Proof, 

A  patent  grantiug  the  exclasive  right  of  makiag,  constructiug,  nsing  and 
selling  to  others  to  be  ased  an  invention  as  described  in  the  specifica- 
tioos  setting  forth  and  claiming  the  method  of  mannfactnre  protects 
not  only  the  process  bat  the  thing  produced  by  that  process,  and  aa 
action  will  lie  against  any  person  purchasing  and  using  articles  made  in 
derogation  of  the  patent  no  matter  where  they  came  from  :  and  althoagh 
the  plaintiff  cannot  have  both  an  account  of  profits  and  also  damaffos 
against  the  same  defendant,  he  may  have  both  remedies  as  against  dif- 
ferent persons  (f.y.,  maker  and  purchaser)  in  respect  of  the  same 
article. 

A  keeping  of  the  accounts  pending  the  action  against  the  importers  doea 
not  operate  as  a  license  to  justify  the  sale  of  the  articles ;  it  is  only  an 
expedient  to  preserve  the  nghts  of  all  parties  to  the  close  of  the  litiga- 
tion. 

As  the  infringing  articles  were  manufactured  in  the  United  States  and 
brought  into  Canada  for  sale,  there  was  sufficient  evidence  siven  that 
they  were  made  according  to  the  plaintiff's  process  to  throw  we  onus  on 
the  defendants  of  shewing  the  contrary. 

Although  the  High  Court  may  be  a  final  Court  of  Appeal  it  will  defer  to 
previous  cases  decided  affirming  tlie  validity  of  a  patent  and  follow 
the  Court  of  Appeal  in  refusing  to  disturb  a  decision  in  the  Exchequer 
Court. 

Earlier  and  later  American  cases  commented  on. 

Statement.  This  was  an  appeal  from  the  County  Court  of  the 
county  of  York  in  an  action  brought  by  the  assignee  of  a 
patent  right  for  an  alleged  infringement. 

The  Welsbach  Incandescent  Gas  Light  Company,  Lim- 
ited, one  of  the  plaintiffs,  were  the  assignees  of  .a  patent 
granting  "the  exclusive  right,  privilege  and  liberty  of 
making,  constructing,  and  using  and  vending  to  others  to 
be  used  in  the  Dominion  of  Canada  "  for  fifteen  years  "a 
new  and  useful  improvement  on  illuminant  appliance  for 
gas  and  other  burners,**  arid  had  assigned  all  their  rights 
therein  (except  the  right  to  manufacture)  for  certain 
territory  to  their  co-plaintiffs,  The  Toronto  Auer  Light 
Company. 

The  original  patent,  issued  in  the  year  188G,  was  for  a 
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new  and  useful  illuminaQt  appliance  for  gas  and  other  Statem^iit. 
burners^  consisting  of  a  cap  or  hood  made  of  fabric, 
impregnated  with  a  solution  of  the  oxides  of  rare  earths, 
and  a  reissue  of  the  patent,  reciting  a  petition  "  for  the 
reissue  of  a  patent  for  an  alleged  new  and  useful  improve- 
ment on  illuminant  appliance  for  gas  and  other  burners," 
had,  pursuant  to  55  &  66  Vict.  ch.  77  (D.),  granted 
"  the  exclusive  right,  privilege  and  liberty  of  making, 
constructing,  and  using  and  vending  to  others  to  be  used 
in  the  Dominion  of  Canada  the  said  invention.'' 

In  an  action  of  Auer  Incandescent  Gas  Light  Manufae- 
tuviny  Co.^  Limited  v.  0*Brien,  it  was  decided  by  the 
Exchequer  Court  of  Canada  that  both  the  process  and  the 
product  described  were  new  and  useful :  5  Ex.  C.  R.,  p.  243 
(1897). 

The  same  patent  was  under  consideration  in  an  action 
of  The  Welshack  Incandescent  Oas  Light  Co,,  Limited  v. 
Stannard,  which  was  tried  on  the  15th  April,  1897,  before 
the  Chancellor  of  Ontario,  who  followed  the  decision  of 
Mr.  Justice  Burbidge  in  the  Exchequer  Court  in  Auer 
Incandescent  Oas  Light  Manufacturing  Co,  v.  O'Brien,  and 
found  that  the  new  evidence  before  him  did  not  lead  him  to 
a  different  conclusion  than  that  arrived  at  by  Burbidge, 
J.,  and  gave  judgment  for-  the  plaintiffs,  saying:  "At 
present  1  do  not  see  any  reason  to  differ  with  the  learned 
Judge  of  the  Exchequer  Court.  I  very  willingly  accept 
his  conclusions.  There  will  be  judgment  for  the  plaintiff 
with  costs  following  the  judgment  in  the  Exchequer 
Court"  ■ 

The  defendant  Stannard  appealed  against  that  judgment 
to  the  Court  of  Appeal,  and  the  judgment  of  that  Court 
dismissing  the  appeal  was  delivered  on  the  14th  of  March, 
1898,  by  OSLER,  J. A.,  as  follows  : — 

"I  have  given  the  evidence  and  the  arguments  in  this 
case  much  consideration.  The  result  at  which  I  arrive  is 
that  the  case  is  not  fairly  distinguishable  from  that  tried 
before  Mr.  Justice  Burbidge  in  the  Court  of  Exchequer, 
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Jadgment.   and  the  inclination  of  my  opinion  is  that  that  case  is  well 
Osier,  J.A.   decided. 

I  am  not  prepared  to  differ  from  the  view  which  that 
learned  Judge  took  of  the  several  questions  there  raised  . 
and  which  were  again  opened  before  us  as  to  the  validity 
of  the  patent,  the  reissue,  the  assignment,  the  infringe- 
ment, etc. 

But  even  if  I  entertained  more  doubt  than  I  do  of  the 
soundness  of  that  judgment  I  should  hesitate  before  giving^ 
effect  to  a  different  opinion.  The  case  at  all  events 
would  have  to  be  a  very  plain  one — one,  that  is  in  which 
I  thought  the  judgment  of  the  Exchequer  Court  plainly 
wrong— in  which  I  would  do  so.  No  doubt  we  are  not  in 
any  way  bound  by  the  decision  of  that  Court  It  is» 
nevertheless,  a  Court  from  which — though  a  Court  of 
original  jurisdiction — an  appeal  lies  just  as  it  does  from 
this  Court  direct  to  the  Supreme  Court 

It  seems  neither  convenient  nor  desirable  that  the 
patent  law  in  one  Province  should  be  different  from  that 
prevailing  at  the  same  time  throughout  the  other  Pro- 
vinces of  the  Dominion  which  would  be  the  result  were 
we  to  differ  from  the  Exchequer  Court,  the  decision  of 
which,  as  a  Federal  Court,  prevails  throughout  the 
Dominion  unless  differed  from  in  some  particular  Province 
or  overruled  or  reversed  by  the  Supreme  Court  On  the 
appeal  from  this  Court  the  parties  can  raise  directly  the 
question  of  the  validity  of  the  judgment  of  the  Exchequer 
Court  in  a  Court  where  alone,  so  far  as  the  Courts  of  this 
country  are  concerned,  it  can  be  finally  reviewed. 

Speaking,  therefore,  for  myself,  I  am  of  opinion  to 
dismiss  the  appeal." 

This  action  was  tried  before  His  Honour  Judge  Morgan^ 
one  of  the  junior  Judges  of  the  county  of  York,  on  the 
12th,  -ieth,  27th,  28th  and  30th  days  of  May,  1898,  without 
a  jury. 

Hilton,  for  the  plaintiffs. 
DuVemef,  for  the  defendant. 
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The  defence  was  that  the  patent  covered  the  process  Statement, 
merely  and  did  not  cover  the  mantle  itself  and  the  plaintiffs, 
therefore,  could  not  restrain  the  ase  of  other  mantles,  but 
only  the  manufacture :  that  the  plaintiffs  had  elected  to 
take  an  account  in  an  action  against  the  sellers  of  infring- 
ing mantles:  and  the  defendant  having  bought  pending 
the  keeping  of  such  account,  the  plaintiffs  had  no  remedy : 
that  the  Court  had  no  jurisdiction,  the  validity  of  the 
patent  being  in  dispute:  that  the  mantles  were  not 
stamped  or  marked  &s  required  by  the  Patent  Act :  that 
the  patent  was  forfeited  by  reason  of  the  plaintiffs*  refusal 
to  sell  at  a  reasonable  price,  that  the  reissued  patent  was 
bad  in  that  as  it  was  for  the  process  of  manufacturing — 
the  original  patent  covering  the  product  merely. 

Judgment  W€W  delivered  on  the  22nd  September,  1898. 

Morgan,  Co.  J. : — 

The  defendant  herein  has  raised  on  the  pleadings  the 
validity  of  the  plaintiffs'  patent  and  questions  the  juris- 
diction of  this  Court  to  try  and  determine  that  issue.  It 
is  not  necessary  for  me  to  determine  either  question 
here,  as  the  patent  has  already  been  upheld  by  the 
judgment  of  the  Supreme  Court,  and  following  the  judg- 
ment of  that  Court  I  find  for  the  purposes  of  this  action 
that  the  plaintiffs'  patent  is  valid. 

I  find  that  the  defendant  has  knowingly  infringed  the 
plaintiffs'  patent  by  the  purchase  and  use  of  infringing 
mantles,  and  has  used  such  mantles  in  connection  with 
fittings,  not  furnished  by  the  plaintiffs,  to  produce  incan- 
descent light — and  generally  on  the  evidence  I  find  for  the 
plaintiffs  on  the  eighth  and  ninth  paragraphs*  of  their 
statement  of  claim. 

*  8.  Alleging  the  purchase  and  use  of  the  infringing  mantles. 
9.  Alleging  the  refnaal  after  request  to  discontiDue  using  and  to  deli- 
ver up  the  infringing  mantles.— Rep. 
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JndgBMBt.        I  find  that  the  plaintiffs  were  always  ready  and  wiJling 

Morgan,     to  sell   to  the  defendant   and  the  public  generally,  at  a 

Co.J.       reasonable  price  the  incandescent  mantles   manufactured 

by  them  under  their  patents,  either  alone  or  in  connection 

with  the  attachments  used  by  them  in  connection  with 

such  mantles  for  the  production  of  incandescent  light. 

It  was  contended  on  behalf  of  the  defendant  that  the 
plaintiffs  in  certain  actions  brought  by  them  against  the 
vendors  of  these  infringing  mantles  and  attachments 
elected  as  against  these  persons  to  have  an  account  kept, 
pending  such  litigation,  of  the  sales  by  these  vendors  of 
the  infringing  articles,  and  that,  therefore,  the  defendant 
being  a  purchaser  from  and  user  under  these  vendors  the 
plaintiffs  are  estopped,  by  their  election  and  the  order  of 
the  Court  directing  the  account  to  be  kept,  from  claiming 
damages  against  the  defendant  as  a  purchaser  and  user. 

I  am  unable  on  the  evidence,  and  as  I  view  the  law,  to 
give  any  effect  to  this  contention. 

I  find  that  the  defendant  purchased  and  used  five  of  the 
infringing  mantles  and  attachments,  and  I  assess  the 
damages  of  the  plaintiff*  at  the  sum  of  S2  for  each  light 
so  used,  making  total  damages  $10. 

I,  therefore,  give  judgment  for  the  plaintiffs  for  the  sum 
of  $10  damages  and  for  the  injunction  as  prayed,  and, 
following  the  judgment  of  the  Exchequer  Court  of  the 
24th  January,  1898,  for  delivery  to  the  plaintiffs  of  the 
infringing  mantles,  lights  and  incandescent  devices  and 
attachments  in  question  in  this  suit  as  are  now  in  the 
possession  of  the  defendant. 

Judgment  to  be  entered  for  the  plaintiffs  accordingly 
with  County  Court  costs  of  suit. 

If  the  plaintiffs  so  desire,  I  order  and  direct  that  interim 
injunctions  issue  in  all  the  other  actions,  set  out  in  the 
order,  in  this  and  such  other  cases,  by  His  Honour  Judge 
McDougall,  and  bearing  date  the  12th  May,  1898,  restrain- 
ing the  defendants  in  such  actions  as  prayed  for  in  the 
statement  of  claim  in  the  said  actions. 
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From  this  judgment  the  defendant  appealed,  and  the  Sufcemont. 
appeal  was  argued  on  May  5th,  1899,  before  a  Divisional 
Court  composed  of  Boyd,  C,  Ferguson,  and  Robertson, 
JJ. 

Cassels,  Q.C.,  and  DuVemet,  for  the  appeal.  [Bo YD,  C. 
— ^Are  we  not  hound  by  the  decisions  already  given  ?] 
Caasels. — Notwithstanding  them,  this  Court  is  a  final  Court 
of  Appeal  from  the  County  Court,  where  the  plaintiffs 
have  a  judgment,  and  the  appeal  should  be  heard.  The 
judgments  given  merely  follow  the  Exchequer  Court  case, 
bat  this  one  is  different,  as  the  defendant  here  is  a  mere 
purchaser.  The  plaintiffs'  is  a  process  patent.  If  a  patentee 
takes  a  patent  for  a  process,  but  not  for  the  product,  he 
may  follow  the  manufacturer,  but  not  the  purchaser. 
Besides,  there  was  no  evidence  that  what  the  defendant 
purchased  was  manufactured  by  the  plaintiffs*  process. 
The  first  patent  here  was  for  the  product,  and  no 
reissue  for  the  process  could  be  had :  per  Proudfoot,  J.,  in 
Wiihrow  v.  Malcolm  (1882),  6  O.  R.  12,  but  rather  a 
new  patent;  and  Mr.  Justice  Burbidge,  in  Auer  Incan- 
descent Gas  Light  Co.  v.  O'Brien,  disregarded  the  old  cases 
when  he  held  that  there  was  no  power  in  the  Goui*t  to 
question  a  reissue.  The  plaintiffs  have  proceeded  against 
the  sellers,  vho  wrongfully  imported  the  infringing  man- 
tles into  Canada,  and  have  elected  to  take  an  account  of 
profits  instead  of  damages,  thereby  makinc|r  the  sellers 
agents  to  sell:  Vidi  v.  Smith  (1854),  3  E.  &  B.  969; 
Banathon  v.  BorvmanviUe  Furniture  Manufacturing  Co. 
(1870),  6  P.  R  195 ;  De  Vitre  v.  Belts  (1873).  L.  R  6  H.  L. 
819 ;  Neilson  v.  BeUs  (1870),  L.  R  5  H.  L.  1 ;  Smith  v. 
Goldie  (1882),  Cassels*  S.  C.  R  Dig.,  pp.  609,  610,  689-92 ; 
9  S.  C.  R  46.  The  brass  fittings  were  the  propei-ty  of 
the  defendant,  and  the  Judge  below  erred  in  ordering  them 
to  be  delivered  up  to  be  destroyed.  The  defendant  could 
purchase  the  mantles  from  the  plaintiffs  and  put  them  on 
his  own  fittings:  The  Auer  Incandescent  Light  Manufac- 
twring   Co.  v.    O'Brien  (1897),  5   Ex.   C.   R  243 ;   The 
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Argument.  Incandescent  Oas  Light  Co.,  Limited  v.  The  Surdight 
(1896),  13  Rep.  Pat.  Cas.  333.  I  refer  also  to  Elmdie  v. 
Boursier,  L.  R.  9  Eq.  217 ;  Wright  v.  Hitchcock,  L.  R.  5 
Exeh.,  at  p.  46 ;  Von  Heyden  v.  Nemtadt  (1880),  14  Ch. 
D.  230;  Dtirand  v.  Schultz  (1894),  61  Fed.  R.  819; 
Sykea  v.  Howarth  (1879),  12  Ch.  D,  826. 

DuVernet,  referred  to  Stevens  v.  OTOu;t  (1894),  16  P.  R. 
210 ;  McDermott  v.  Qrout  (1894),  16  P.  R  215  ;  Palmuer  v. 
Wagstaff  (1854),  9  Exch.  494 ;  Frost's  Law  of  Patents,  2nd 
ed.,  580,  581,  and  cases  there  cited;  Betts  v.  WiUmott 
(1871),  L.  R.  6  Ch.  239;  Merrill  v.  Yeomans  (1874),  1 
Banning  &  Arden*s  Pat.  Cases  (U.  S.  Cir.  Ct.)  47 ;  Burns  v. 
Meyer  (1879),  100  U.  S.  R.  671 ;  The  Auer  Incandescent 
Light  ManibfactuHng  Go,,  Limited  v.  Dreachell  (1898),  6 
Ex.  C.  R.  55. 

Ayleaworth,  Q.C.,  and  Hilton,  contra.  The  reissue  was 
to  correct  an  error  in  the  patented  process.  All  the  judg- 
ments, Exchequer  Court,  High  Court  and  Court  of  Appeal, 
so  far  given,  are  in  the  plaintiffs*  favour,  and  the  trial 
Judge's  judgment  on  the  evidence  in  this  action  is  also  in 
plaintiffs*  favour.  The  patent  has  been  passed  upon  and 
found  valid  by  the  Exchequer  Court  (1897),  5  Ex.  C.  R. 
243,  and  the  plaintiffs  are  entitled  to  both  the  process  and 
the  product.  Elmslie  v.  Boursier  (1869),  L.  R.  9  Eq.  217, 
and  Wright  v.  Hitchcock  (1870),  L.  R.  5  Exch.  37,  are  both 
in  plaintiffs*  favour,  and  they  are  entitled  to  protection 
against  vending  and  using  as  well:  Von  Heyden  v. 
Neustadt  (1880),  14  Ch.  D.  230.  The  brass  fixtures 
were  used  in  producing  the  light  and  were  properly 
ordered  to  be  delivered  up  to  be  destroyed,  but  the  chim- 
neys were  not  interfered  with.  The  fittings  contributed 
to  the  infringement  and  were  purchased  as  part  of  the 
apparatus  with  the  intent  to  infringe :  12  Harvard's  Law 
Review,  p.  35.  The  Supreme  Court,  in  the  Dreschell  Cuse^ 
affirmed  the  Exchequer  Court  judgment  as  to  the  delivery 
up  of  the  frames.  The  Edison  Bell  Phonograph  Cor- 
poration, Limited  v.  Smith  (1894),  11  Rep.  Pat  Cas.  389  ; 
Neilson  v.  Betts,  and  De  Vitre  v.  Betts,  only  decided  that 
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profits  and  damages,  that  is  two  damages,  could  not  be  Argmnent. 
had  against  the  same  vendor.  All  purchasers  may  be  fol- 
lowed: Penn  v.  Bibby  (1866),  L.  R  3  Eq.  308,  at  p.  311. 
See  also  Plimpton  v.  Spiller  (1876),  4  Ch.  D.  286,  at  p.  292 ; 
Frost's  Law  of  Patents,  1st  ed.  424, 2nd  ed.  598 ;  The  United 
Telephone  Co.  v.  Walker  (1886),  4  Rep.  Pat  Gas.,  at  p.  67 ; 
Boyd  V.  Tooted  Broadhuret  Lee  Co.,  Limited  (1894),  11  Rep. 
Pat  Gas.  175,  at  p.  179. 

Hilton,  referred  to  Edison  &  Swan  Electric  Light  Co.  v. 
HoUand  (1888),  5  Rep.  Pat.  Gas.  459 ;  Frost  2nd  ed.,  611. 

Ca89el8,iEL  reply,cited  Hinka  v.  Safety  Lighting  Co.  (1876), 
4  Gh.  D.,  at  p.  613 ;  Railroad  Co.  v.  Mellon  (1881),  104  U.  & 
R.,  at  p.  118;  Watson  v.  Holliday  (1882),  20  Gh.  D.,  at 
p.  784. 

June  2l8t,  1899.    Boyd,  G.  :— 

T*his  is  a  patent  in  which  it  is  found  by  the  judgment  of 
the  Exchequer  Gourt  that  the  process  described  in  manu- 
£Eu;turing  the  illuminant  appliance  was  new  and  useful 
and  also  that  the  result  or  product  of  that  process  was 
new  and  useful. 

In  the  later  form  of  the  patent,  it  is  argued  that  only 
the  process  is  protected,  and  that  a  person  using  the  pro- 
duct (of  this  process)  imported  from  abroad  is  not  invading 
the  monopoly  granted  by  the  patent 

The  patent  of  1894  gives  to  the  plaintiffs  the  exclusive 
right  for  fifteen  years  of  making,  constructing,  using  and 
selling  to  others,  to  be  used,  the  said  invention  as  described 
in  the  specifications  annexed.  These  set  forth  fully  the 
method  of  manufacture  and  make  claim  to  the  method 
described  of  making  incandescent  devices. 

Now,  according  to  English  law,  such  a  patent  protects 
not  only  the  process  but  the  thing  produced  by  that 
process. 

In  Von  Heyden  v,  Neustadt  (1880),  14  Gh.  D.  230, 
James,  L.  J.,  said  (adopting  the  conclusion  arrived  at  in 
Mmdie  v.  Boursier  (1869),  L.  R.  9  Eq.  217) :  "  That  the  * 
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Judgment,  gole  right  ♦  »  to  'make,  use  *  *  and  vend  the 
Boyd,  C.  invention '  *  *  includes  a  monopoly  of  the  sale  *  * 
of  products  made  according  to  the  patented  process.  *  * 
A  person  who  *  *  sells  the  product  here,  is  surelj' 
indirectly  making,  using,  and  putting  in  practice  the 
patented  invention.  Any  other  construction,"  he  adds, 
"would  render  *  *  the  whole  privilege  *  *  futile," 
p.  233. 

To  the  siime  effect,  Martin,  B.,  in  Wright  v.  Hitchcock 
(1870),  L.  R.  5  Exch.,  at  p.  48,  says :  **  The  invention 
being  patented,  then,  according  to  the  patent  law  as  con- 
stantly administered,  the  patent  protected  not  merely  the 
machinery,  but  the  articles  manufactured  by  it."  And 
that  was  a  case,  where  the  patent  was  not  for  the  manu- 
factured product,  but  for  the  process  of  manufacturing  it. 

Having  regard  to  the  fact  that  the  mantles  used  were 
manufactured  in  the  States  and  brought  over  for  sale 
here,  there  was,  I  think,  sufficient  evidence  given  that 
they  were  made  according  to  the  plaintiffs*  process,  to 
throw  the  onus  on  the  defendant  of  shewing  the  con- 
trary :  Neihon  v.  Betta  (1870).  L.  R  5  H.  L.  1. 

I  see  no  reason  to  hold  that  an  action  does  not  lie 
against  any  person  purchasing  and  using  mantles  made  in 
derogation  of  the  plaintiffs'  patent  no  matter  where  they 
come  from.  Such  was  the  case  in  Moser  v.  Maraden^ 
[1892]  1  Ch.  487. 

Nor  is  there  any  ground  of  defence  in  the  fact  that  the 
persons  importing  have  been  proceeded  against  and  an 
agreed  nominal  sum  for  damages  recovered  against  them. 
The  practice  is  well  settled  that  though  the  plaintiff  cannot 
have  both  an  account  of  profits  and  also  damages  against 
the  same  defendant,  yet  he  may  have  both  remedies  aa 
against  different  persons  (e.gr.,  maker  and  purchaser)  in 
respect  of  the  same  article :  Lawson's  Patents,  Designs  and 
Trademarks,  3rd  ed.,  p.  305. 

And  the  leading  authority  is  Penn  v.  Bibby,  and  Penn 

▼.  Jack  (186G),  reported  together  in  L.  R.  3  Eq.  308.     One 

'  suit  there  was  against  the  manufacturer  and  against  him 
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there  was  decreed  an  account  for  profits ;  and  in  the  other  Judgment, 
suit  the  recovery  was  against  a  purchaser  and  damages  Boyd,  C, 
awarded  for  the  illegal  use.  The  keeping  of  the  account 
pending  the  action  against  the  importers  did  not  operate 
jas  a  license  to  justify  the  sale  of  the  mantles ;  but  was 
only  an  expedient  to  preserve  the  rights  of  all  parties  to 
the  close  of  the  litigation  as  pointed  out  in  Plimpton  v. 
SpiUer  (1876),  4  Ch.  D.  286,  at  p.  292. 

Another  case  very  much  in  point  on  this  head  is  The 
United  Telephone  Co.  y.  Wcdlcsr  (1886),  4  Rep.  Pat.  Gas.  63, 
at  p.  67,  where,  as  against  the  manufacturer,  the  patentees 
recovered  an  agreed  sum  for  damages  with  a  stipulation 
that  the  names  of  purchasers  should  be  disclosed  :  it  was 
held,  as  against  the  purchasers,  that  they  were  not  exoner- 
ated from  liability.  There  was  a  reservation  of  rights 
here  more  explicitly  against  the  users  in  the  former 
recovery  against  the  infringing  company. 

The  judgment  in  appeal  went  too  far  in  being  levelled 
against  the  brass  support  used  in  connection  with  the 
mantles.  This,  purchased  by  the  defendant,  is  his  property 
and  that  thing  per  se  is  not  in  contravention  of  the  plaintiffs' 
patent:  Townsend  v.  HawoHh  (1875),  12  Ch.  D.,  at  p. 
•831y  in  note  to  Sykes  v.  Howarth  (1879),  and  same  cckse  48 
L.  J.  Ch.  N.  S.  770. 

Though  this  is  the  final  Court  of  Appeal  in  this  litigation, 
still  I  think  it  is  our  duty  to  defer  to  the  various  cases, 
which  afiirm  the  validity  of  the  patent  and  to  follow  the 
example  of  the  Court  of  Appeal  in  the  unreported  case  of 
Welsbach  Co.  v.  Stannard,  in  which  the  Court  refused  to 
disturb  the  decision  in  the  O'Brien  case  (1897),  5  Ex. 
C.  R.  243. 

I  quite  concur  in  the  conclusions  of  the  learned  Judge 
of  that  Court  as  to  the  original  patent  and  the  reissue, 
namely,  that  both  covered  the  same  invention  and  both 
operated  to  protect  the  same  thing  under  a  difierent 
elaim. 

*    In  the  one  case  the  first  patent  protected  the  product  as 
derived  from  the  specified  process ;  the  later  reiisued  patent 
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Jadgment.    protected  the  process  &s  applied  to  the  manufacture  of  this 
Boyd,  C.     product. 

As  to  the  American  cases  there  is  distinct  cleavage  in 
the  decisions  before  and  after  the  Patent  Act  of  1870. 

The  effect  of  that  legislation  is  explained  in  Durand  v« 
Green  (1894),  60  Fed.  R.  392.  The  earlier  law  of  1836 
was  very  much  the  same  as  the  Dominion  Patent  Actb 
The  Act  of  1870  provided  for  the  specifications,  and  claim 
as  two  distinct  things  and  requires  an  inventor  not  merely 
to  specify  and  point  out  but  to  "  particularly  point  out  and 
distinctly  claim  "  his  invention. 

By  the  earlier  Act  he  was  instructed  to  specify  what  he 
alleged  to  be  his  invention :  by  the  later  Act,  he  is  told  the 
invention  for  which  he  seeks  a  patent  he  must  distinctly 
claim.  Under  the  old  law,  the  all  important  thing  is  the 
scope  of  the  invention,  but  under  the  stricter  modem  rule 
(necessitated  by  the  competition  of  inventors  and  the 
developments  of  modern  science)  the  matter  for  deter- 
mination is  the  subject  matter  of  the  patent,  as  defined 
and  limited  by  the  claim. 

This  restrictive  policy  does  not  obtain  in  England  nor 
has  it  been  adopted  in  Canada.  We  stand  on  the  old 
footing  and  the  earlier  decisions  in  the  States  are  in  con- 
formity with  the  English  cases :  Vickera  v.  Siddell  (1890), 
15  App.  Cas.  496. 

Thus  the  Goodyear  case,  Fisher's  Patent  Cases  626,  lays 
down  the  law  applicable  to  the  present  patent :  where  the 
product  and  the  process  constitute  one  discovery  the 
monopoly  of  both  is  secured  to  the  inventor.  Or  as 
excellently  put  by  Dallas,  J.,  in  Durand  v.  Green :  "  Ho 
who  conceives  a  new  method,  and  by  that  method  produces 
a  new  substance,  invents,  *  *  both  a  process  and  a 
product,  *  *  The  manner  of  producing  and  the  thing 
produced,  may,  of  course,  be  separately  contemplated,  but 
the  inventive  act  from  which  both  are  derived  is  not 
divisible,"  p.  392. 

In  the  plaintiffs'  patents,  therefore,  which  cover  the 
whole  invention ;  the  first  expressly  claimed  the  product, 
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but  the  process  was  constructively  included  :  while  in  the  Judgment, 
reissued  patent  the  process  was  expressly  claimed  but  the  Boyd,  C. 
product  was  constructively  included. 

T  do  not  propose  to  dwell  on  any  technical  points  that 
may  arise  on  the  reissue ;  for  I  am  content  to  adopt  the 
judgment  of  Mr.  Justice  Burbidge  on  this  appeal. 

The  judgment  should  be  affirmed  with  costs,  with  a 
variation,  excepting  the  brass  fittings  or  gallery  from  the 
condemnation  of  the  judgment. 

Ferguson  and  Robertson,  JJ.,  concurred. 

G.  A.  B. 


[DIVISIONAL  COURT.] 

The  Niagara  Falls  Park  and  River  Railway  Co. 

V. 

The  Municipality  of  the  Town  of  Niagara. 

Aaaessment  and  Taxes — Railwatf  Company — Right  of  Way— License  to 
Use — Assessment  of— Possession— 65  Vict,  di.  96  {0.). 

The  plaintiffs  had  a  license  to  use  and  were  using  a  right  of  way  through 
the  Queen  Victoria  Niagara  Falls  Park  for  their  electric  railway,  under 
an  agreement  confirmed  by  55  Vict.  ch.  96  (O. ) : — 

Held,  Siat  there  was  an  actual,  visible,  continuous  and  exclusive  possession 
of  the  roadway  for  the  profitable  use  and  operation  of  the  railway  for  a 
term,  and  that  the  company  was  liable  to  taxation  for  the  roadbed  as 
an  occupant  is  assessed  m  respect  of  property ;  but  the  property  itself, 
being  in  the  Grown  or  held  by  the  public,  was  exempt. 

Judgment  of  the  County  Court  of  York  reversed. 

This  was  an  appeal  from  the   County   Court  of  the    Statement. 
county  of  York. 

The  action  was  brought  by  the  railway  company  against 
the  town  of  Niagara  to  recover  back  taxes  assessed  and 
paid  under  protest,  on  their  right  of  way  through  the  Queen 
Victoria  Niagara  Falls  Park  and  a  part  of  the  town,  the 
whole  right  of  way  being  on  the  chain  reserve  vested  in 
the  Crown,  referred  to  in  TIte  Commiasioners,  etc.  v. 
Howard  (1892).  23  0.  R.  1. 

The  facts  sufficiently  appear  in  the  judgments  in  the 
Divisional  Court. 
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Statement.  The  action  was  tried  before  His  Honour  Judge  Morgan, 
Junior  Judge  of  the  county  of  York,  without  a  jury,  on 
December  21st,  1898. 

U.  S.  Oder,  for  the  plaintiffs. 

C,  A,  Masten  and  Alex,  Fraaer,  for  the  defendants. 

February  23,  1899.     Morgan,  Co.  J.  :— 

To  support  the  assessment  upon  which  the  taxes  in 
question  were  levied,  the  plaintiffs  would  have  to  be 
brought  within  the  operation  of  sub-sec.  2  of  sec.  7,  R.  S.  O. 
ch.  224  (the  Assessment  Act). 

I  am  of  the  opinion  that  the  plaintiffs  were  not  and  are 
not  within  the  meaning  of  that  sub-section  occupants  of 
the  land  for  which  they  were  assessed,  nor  was  the  land 
occupied  by  them  in  the  sense  contemplated  by  the  sub- 
section. 

I  am,  therefore,  of  opinion  that  there  was  no  jurisdiction 
to  make  the  assessment. 

I  give  judgment  for  the  plaintiffs  for  $124.42  with  in- 
terest from  the  21st  July,  1898,*  and  with  costs  of  suit. 

From  this  judgment  the  defendants  appealed,  and  the 
appeal  was  argued  on  May  3rcl,  1899,  before  a  Divisional 
Court  composed  of  Boyd,  C,  Ferguson,  and  Robertson, 
JJ. 

G,  A,  Masten,  for  the  appeal.  All  property  is  liable  to 
taxation,  R.  S.  O.  ch.  224,  sec.  7,  except  the  exemptions 
mentioned  in  the  sub-sections.  The  plaintiffs  were  properly 
assessed  under  sub  section  2  and  are  liable  as  occupants, 
although  the  property  itself  may  not  be.  The  plaintiffs 
have  the  exclusive  right  in  some  particulars  and  the 
superior  right  in  others  over  the  whole  way:  55  Vict.  ch. 
96  (O.).  Tlie  Toronto  Street  R  W,  Go.  v.  Fleming  (1875), 
37  U.  C.  R.  116,  might  once  have  supported  the  plaintiffs' 

*The  amount  paid  under  protest  and  the  date  it  was  paid.— Rep. 
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contention,  but  that  decision  has  been  overruled :  In  re  Argument. 
Toronto  R.  W.  Co.  Asaeesment  (1898),  26  A.  R.  135.  Sub- 
sec  2  of  sea  7  of  the  Assessment  Act,  R.  S.  O.  eh.  224, 
brings  the  occupancy  of  Crown  Lands  in  line  with  the 
Elngliijh  cases  where  the  occupants  are  assessable,  but  the 
property  is  not  itself  liable.  I  refer  to  The  PimZico,  etc,. 
Tramway  Co.  v.  The  Assessment  Committee  of  the  Oreen- 
wich  Union  (1873),  L.  R.  9  Q.  B.  9 ;  Tlie  Assessment  Com- 
mittee of  Holywell  Union  v.  H alky  a  District,  etc,  Co. 
<1894),  U  Times  L.  R.  132 ;  Boyle  &  Davies'  Law  of 
Rating,  2nd  ed.,  p.  76. 

H.  8.  Osier,  contra.  The  "  right  of  way  "  of  an  ordinary 
railway  is  the  fee  in  the  roadway.  Here  it  is  merely  the 
occupation  of  land.  The  park  was  established  by  50  Vict, 
ch.  13  (O.).  The  land  is  vested  in  commissioners.  The  com- 
missioners are  a  public  body  to  manage  the  park  for  the 
public :  they  have  not  parted  with  any  of  their  property, 
but  merely  granted  a  license  to  use  a  portion  of  it,  which 
portion  is  not  even  fenced  in.  The  location  of  the  railway 
in  the  park  and  chain  reserve  must  be  where  the  com- 
missioners decide,  which  is  inconsistent  with  any  lease  or 
real  possession :  Clause  4  of  the  agreement,  55  Vict.  ch. 
96  (O.).  The  rental  payable  is  for  a  "  right  of  way  over," 
not  for  anj^  property  leased  or  granted.  The  railroad  is  a 
public  road.  I  refer  to  In  re  Toronto  R,  W.  Co.  Assess- 
ment,  per  Osier,  J.A.,  at  pp.  138,  139,  140;  and  the 
cases  collected  in  The  Consumers'  Gas  Co.  of  Toronto  v. 
The  Corporation  of  the  City  of  Toronto  (1895),  23  O.  R, 
722. 

Hasten,  in  reply.  This  land  is  not  occupied  in  any 
official  manner,  but  for  private  gain.  See  also  Oreat  Wes- 
tem  R.  W.  Co.  v.  Rouse  (1857).  15  U.  C.  R.  168. 

June  20,  1899.     Boyd,  C.  :— 

By  50  Vict.  ch.  13,  sec.  3  (O.),  the  Queen  Victoria  Niagara 
Falls  Park  through  which  the  road  of  the  plaintiff  runs  is 
vested  in  commissioners  as  trustees  for  the  Province  of 
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Jadgment.    Onfcario.      And  by  section  10  the  grounds  are  open  to  the 
Boyd,  C.    public,  subject  to  such  rules  as  may  be  made  for  the  man- 
agement and  regulation  of  the  park. 

By  55  Vict.  ch.  96  (0.).  the  plaintiffs  have  power  to 
construct  and  operate  an  electric  railway  through  the 
park  upon  a  location  to  be  designated  and  upon  terms  of 
payment  as  specified  in  the  agreement  of  4th  December, 
1891,  confirmed  by  that  statute. 

The  railroad  goes  through  the  park  not  upon  any  public 
street  or  other  road  but  forming  a  way  for  itself  which  i& 
not  travelled  by  the  public  on  foot,  horse  or  vehicle. 
Having  right  of  access  to  the  park,  the  public  can  cross 
and  re-cross  the  track  at  pleasure,  but  not  so  as  to  inter- 
fere with  it.  The  soil  under  and  along  the  right  of  way  is 
occupied  exclusively  by  the  ties,  rails  and  ballast  of  the 
railway  with  which  no  one  can  lawfully  intermeddle  and 
in  regard  to  which  the  plaintiffs  have  a  practical  monopoly. 

If  a  tramway  along  a  public  street  is  taxable,  a  foHiori 
must  this  railroad  through  the  park  be  assessable  under 
the  provisions  of  the  Act,  R.  S.  O.  ch.  224. 

The  ground  of  exemption  claimed  by  the  plaintiffs  on 
the  record  is,  that  the  railway  is  a  public  road  under 
sub-sec.  6  of  sec.  7  of  the  Assessment  Act,  R.  S.  O.  ch. 
224 ;  but  the  real  question  arises  (where  it  is  placed  by 
the  County  Judge)  whether  it  is  exempt  under  sub-sec.  2 
of  sec.  7. 

He  holds  that  it  is  exempt  because  the  company  are  not 
occupants  of  the  lands  for  which  they  were  assessed  within 
the  meaning  of  that  sub-section. 

But  it  appears  to  me  that  his  conclusion  cannot  be 
sustained. 

It  was  agreed  upon  the  argument,  that  the  land  area 
occupied  was  assessed  and  not  the  superstructure — except 
upon  the  question  of  value  this  distinction  is  perhaps  not 
very  material  in  this  assessment. 

In  the  ordinary  railroad,  when  the  right  to  expropriate 
land  has  been  exercised,  the  superstructure  is  not  assess- 
able, but  only  the  land  "  occupied  by  the  road."     And  it 
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ia  not  permitted  to  add  the  value  of  the  fixtures  to  the  Jadgment. 
land  value:  R.  S.  O.  eh.  224,  sec.  31.  But  apart  from  Boyd, C. 
this  statute  or  special  contract,  the  rails,  etc.,  are  affixed 
to  the  land  and  as  such  liable  to  assessment  as  giving 
additional  value  to  the  freehold  :  see  2>er  Strong,  C.  J.,  in 
The  Consumers'  Oas  Company  of  Toi'onto  v.  The  City  of 
Toronto  (1897),  27  S.  C.  R.,  at  p.  458,  and  Great  Western 
R  W.  Co.  V.  Melksham  Union  (1870),  34  J.  P.  692. 

We  are  not  concerned  now  as  to  whether  the  original 
assessment  as  confirmed  by  the  Judge  was  on  the  land 
oocapied  by  the  road  as  land,  or  as  land  enhanced  in  value 
by  the  superstructures ;  for  it  is  enough,  if  anything  is  due 
upon  the  entire  assessment  in  such  an  action  as  this. 

That  the  occupation  of  highways  by  the  rails  and  road- 
bed of  a  tramway  is  ratable  is  established  by  The  Pimlico, 
eiCy  Tram^way  Co,  v.  The  Assessment  Committee  of  the 
Oreenwich  Union  (1873),  L.  R.  9  Q.  B.  9,  a  case  recog- 
nized by  the  House  of  Lords  in  The  Assessment  Committee 
of  the  Holywell  Union  v.  The  Halkyn  District,  etc.,  Co. 
[1895],  A.  C.  117  ;  it  is  there  decided  that  the  rails  occupy 
a  portion  of  the  soil,  and  are  exclusively  used  for  the  pur- 
poses of  the  tramway,  whereby  the  company  became 
occupiers  of  that  portion  of  the  soil.  They  are  not  the 
less  occupiers  says  Mr.  Justice  Lush,  because  the  public 
still  have  the  right  of  passing  over  the  surface  of  their 
iron  Foad:  at  p.  15. 

The  7th  section  of  the  Assessment  Act  (then  the  9th  of 
the  Act  of  1869;  was  much  discussed  in  The  Toronto  Street 
R  W.  Co.  V.  Fleming  (1874),  35  U.  C.  R.  264,  the  decision 
in  which  is  now  to  be  treated  as  re-established  by  the 
Supreme  Court:  In  re  Toronto  R.  W.  Co.,  Assessment 
(1898),  25A.  R.  135. 

The  very  point  here  involved  wa«^  passed  upon  by 
Richards,  C.  J.,  at  p.  279.  He  says,  "  If  the  soil  and  freehold 
of  the  land  on  which  the  plaintifi*s'  railway  is  built  be  in 
the  Crown,  *  *  that  brings  it  within  the  first  exemp- 
tion, then  if  the  plaintiffs  occupy  any  portion  of  it,  they 
can  be  assessed." 

6 — VOL.  XXXI.  O.R. 
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Judgment.        Besides  this,  the  Pitnlico   Case  is   clearly   law  in  this 
Boyd,  c.     Province,  having  regard  to  the  section  of  the  Assessment 
Act  now  in  question ;  i.e.,  sec.  7,  sub-sees.  1  and  2. 

Property  vested  in  any  public  body  or  body  corporate 
for  the  public  uses  of  the  Province  or  for  Her  Majesty  is 
exempt ;  but  when  any  such  property  is  occupied  by  any 
one  otherwise  than  in  an  otiicial  capacity,  the  occupant 
shall  be  assessed  in  respect  thereof  but  the  property  itself 
shall  not  be  liable. 

That  puts  the  incidents  of  taxable  liability  as  it  is  in 
England  in  the  case  of  poor  rates  upon  the  person  and  not 
upon  the  property:  Moore  v.  liyiies  (1862),  22  U.  C.  It. 
117,  per  Hagarty,  J. 

The  occupant  is  assessed  in  respect  of  the  property : 
Reglna  ex  rel  Latchfoi^d  v.  FrizelL  (1872),  9  U.  C.  L.  J.  N. 
S.  27 ;  the  property  itself  as  in  the  Crown  or  held  by  the 
public  is  exempt,  and  cannot  be  sold  to  make  good  the 
tax. 

That  was  the  scope  of  the  liability  in  the  Pimlico  Case, 
the  poor  rate  being  a  pei-sonal  tax  in  respect  of  the  occupa- 
tion of  land,  which  is  beneficial  and  exclusive. 

Even  applying  that  ver\'  test,  to  elucidate  the  meaning 
of  occupation  in  the  case  of  Crown  or  public  lands,  every 
point  is  met  by  their  occupation  by  the  electric  railway 
through  the  park.  There  is  the  actual,  visible,  continuous 
and  exclusive  possession  of  the  roadway  for  the  profitable 
use  and  operation  of  the  railway  for  a  term  of  forty  years. 
I  am  not  much  concerned  as  to  the  nature  of  the  license 
secured  or  manifested  in  the  agreement  between  the 
company  and  the  commissioners,  which  is  ratified  by  the 
statute. 

But  I  think  it  is  very  much  more  than  an  easement  or 
license  and  is  in  truth  a  letting  of  the  right  of  way  at  a 
yearly  rental  for  a  period  of  forty  years :  see  seas.  1,  4,  6, 
8,  13,  16,  19,  29,  32,  of  the  agreement ;  schedule  B.  55  Vict. 
ch.  96  (O.). 

The  words  "  license  and  permit "  at  the  beginning  are 
sufficient  for  a  demise ;  thus  in  the  Touchstone,  §  272  *'  if 
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A.  license  B.  to  enjoy  such  a  piece  of  land  for  twenty  years,  Judgment, 
this  is  a  good  lease ; "  and  see  Doe  d.  Parsley  v.  Day  (1842),  goyd,  CL 
2  Q.  B.,  at  p.  152 ;  Taylor  v.  Pendleton,  19  Q.  B.  D.  288. 

And  to  enjoy  a  right  of  way  in  railway  parlance  is  equiva- 
lent to  an  enjoyment  of  the  strip  of  land  itself,  and  not 
mere  right  of  passage  over  or  along  it :  New  Mexico  v.  The 
United  States  Trust  Co.  (1898),  172  U.  S.  Rep.,  at  p.  182. 

Nevertheless,  if  the  arrangement  does  not  amount  to  a 
license,  yet  thereunder  the  land  is  so  occupied  as  to  satisfy 
what  is  required  to  give  an  assessable  interest  within  the 
section  in  hand :  see  per  Lord  Herschell  in  Assessment 
Coniimttee  of  Holywell  Union  v.  Halkyn  [1895],  A.  C,  at 
p.  121;  Rex  v.  Green  (1829),  9  B.  &  C.  203;  The  Lancashire, 
etc.,  Co,  V.  The  Overseers  of  Manchester  (1884),  14  Q.  B.  D., 
at  p.  271 ;  The  Queen  v.  Ponsonby  (1842),  3  Q.  B.  14 ;  Rex 
V.  Mathews  (1777),  Cald.  1. 

A  license  to  use  is  a  liberty  to  occupy :  Regina  v.  Stevens 
(1865),  12  Law  Times  Rep.  491.  A  precarious  occupation 
is  quite  sufficient. 

So  far  as  the  track  is  concerned  the  company  has  a 
monopoly  under  the  agreement.  For  this  the  company 
may  be  assessed  as  land  in  occupation.  And  the  riiilroad 
includes  I  take  it,  the  way  on  which  the  cars  actually  gt), 
including  the  line  itself  and  laud  used  only  for  the  support 
of  the  way  in  the  case  of  embankments,  etc. :  The  South 
Wales  R.  W.  Co.  v.  The  Local  Board  of  Health  of  the 
Borough  of  Swansea  (1854),  4  E.  &  B.  189. 

However,  as  I  said  before,  we  are  not  now  concerne<l 
about  the  quantum  ;  something  is  clearly  payable  and  the 
excess,  if  any,  caonot  be  investigated  except  by  way  of 
appeal  from  the  assessment:  Crease  v.  Sawle  (1842),  2  Q. 

B.  862,  approved  in  The  Overseers  of  the  Poor  of  Manchester 
v.  Headlam,  etc.,  R.  W.  Co.  (1888),  21  Q.  B.  D.  96. 

In  every  aspect  of  the  case,  I  think  that  the  assessment, 
as  made  in  the  first  instance  and  confirmed  by  the  Court 
of  Revision  and  afterwards  on  appeal  by  the  County 
Judge  of  the  locality,  was  right  and  should  not  have  been 
disturbed  by  the  County  Judge  of  York  in  this  action. 
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Judgmeut.        The  taxes  paid  under  protest  were  well  paid  and  should 

Boyd,  C.     ^  retained  by  the  municipality  and  this  action  dismissed 

with  costs  and  costs  of  appeal,  to  be  paid  by  the  railway. 

Fehguson,  J. : — 

The  plaintiffs  brought  the  action  to  recover  back  from 
the  defendants  the  sum  of  S124.42  paid  by  them  to  the 
defendants  as  taxes  assessed  against  the  plaintiffs  in 
respect  of  their  railway  within  the  defendant  munici- 
pality, such  assessment  being  for  the  year  1897. 

As  part  of  their  defence  the  defendants  set  up  that  tho 
plaintiffs  were  estopped  by  reason  of  the  appeal  to  the 
Court  of  Revision  and  afterwards  to  the  County  Court 
Judge  whose  decision  was  against  them.  The  defendants- 
also  set  up  the  payment  of  the  money  in  such  circum- 
stances and  in  such  a  manner  that  it  could  not  be 
recovered  back. 

There  was  before  us  no  argument  or  contention  as  to 
either  of  these  matters  of  defence,  and  they  may,  T  thinks 
be  treated  as  defences  not  relied  upon  at  all. 

There  is  a  nieraonmdum  of  admissions  in  the  case.  By 
the  second  clause  of  this,  it  is  admitted  that  the  plaintiffs'" 
railway  in  the  town  of  Niagara  Falls  is  situated  within. 
what  is  known  as  the  "  chain  reserve,"  and  that  with 
regard  to  that  chain  reserve  reference  might  be  had  to 
the  fuct  stated  and  found  by  the  learned  Chancellor  in  the 
case,  The  GoTnmissioners  for  the  Queen  Victoria  Niagara^ 
Falls  Park  v.  Howard  (1892),  23  O.  R.  1 ;  also  in  The  St. 
Catharines,  etc,  Co.  v.  Gardner  (1871),  21  U.  C.  C.  P.  190  ; 
also  in  Graham  v.  Commissioners  for  Queen  Victoria 
Niagara  Falls  Park  (1896),  28  O.  R.  1.  The  facts  stated 
in  these  cases  were  admitted  for  the  purposes  of  the 
argument. 

It  is  also  proved  by  the  evidence  of  Mr.  Robinson,  the 
clerk  of  the  defendant  municipality,  that  the  plaintiffs*^ 
road  in  the  municipality  is  situated  wholly  within  tho 
''  chain  reserve,''  and  that  the  road  spoken  of  as  the- 
"gravel  road "  is  "always"  to  the  west  of  it 
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In  the  case  The  Gommisaionera,  etc.  v.  Howard,  above,  Judgment, 
ife  was  found  and  determined  that  this  "chain  reserve"  Fergiuon,  J. 
was  **  waste  lands  of  the  Crown  held  for  public  purposes." 

This  case  was  affirmed  in  the  Court  of  Appeal  in  1896, 
23  A.  R.  355.  I  apprehend  it  will  not  be  disputed  that 
such  lands  in  the  Province  became  lands  of  the  Province 
held  for  the  Crown. 

By  the  first  sub-section  of  sec.  3  of  50  Vict.  ch.  13  (O.), 
the  lands  selected  by  the  commissioners  of  the  Niagara 
Falls  Park,  approved  of  by  the  Lieutenant-Governor  in 
Council  and  contained  in  the  map  as  defined  or  described 
in  the  section,  with  certain  exceptions  afterwards  men- 
tioned in  the  Act,  became  vested  in  the  commissioners 
{who  were  by  the  second  section  of  the  Act  created  a  cor- 
poration) as  trustees  for  the  Province. 

The  lands  in  question  here  were  lands  so  selected  and 
approved,  and  are  not  within  the  exceptions  mentioned 
in  the  Act. 

Through  these  commissioners  by  an  agreement,  validated 
by  55  Vict  ch.  96  (O.)  (An  Act  incorporating  the  plaintiff 
company),  the  plaintiffs  derive  their  rights  in  respect  of 
the  lands  upon  which  the  superstructure  of  their  railway 
as  used  by  them  rests  and  is. 

By  the  first  clause  of  that  agreement  the  commissioners 
*"  license  and  permit "  the  plaintiffs  to  construct  their  rail- 
way (a  first-class  electric  railway  with  single  or  double 
tracks  as  might  thereafter  be  agreed  upon). 

For  the  "  right  of  way  "  over  the  "  chain  reserve,"  as  de- 
fined in  the  eighth  paragraph  of  the  contract,  the  plaintiffs 
were  to  pay  the  commissioners  the  sum  of  $10,000. 

The  nineteenth  paragraph  or  clause  of  the  agreement 
provided  that,  in  addition  to  all  other  payments  to  be 
made  by  the  plaintiffs  to  the  commissioners,  for  "  right  of 
way  "  and  other  privileges  referred  to,  the  plaintiffs  should 
pay  to  the  commissioners  the  clear  annual  sum  of  $10,000 
by  way  of  rental  for  each  and  every  year  until  the  ter- 
mination of  the  period  or  term  of  forty  years,  with  the 
option  to  the  plaintiffs  of  having  a  second  period  or  term 
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Judgment,    and  paying  a  rental  to  be  agreed  upon  or  fixed  by  arbi- 
FergiMon,  J.  tration. 

The  plaintiffs  then  took  by  the  agreement  a  license  and 
permission  to  construct  the  railway,  and  they  agreed  to 
pay  a  rental  of  $10,000  a  year  for  the  term  of  forty  years, 
which  by  itself  would  indicate  a  tenancy. 

The  twenty-ninth  clause  of  the  agreement  provided  that 
subject  to  the  terms  and  conditions  of  the  agreement  and 
to  the  rights  of  the  commissioners  as  owners  in  fee  simple 
of  the  right  of  way  in  the  park  proper  and  on  the 
"  chain  reserve,"  the  railway  and  their  equipment  and  the 
other  works  constructed  or  acquired  under  the  agreement 
should  upon  such  construction  or  acquisition,  as  the  case 
might  be,  be  vested  in  and  be  the  property  of  the  plain- 
tiffs, and  that  the  plaintiffs  should  be  entitled  to  operate, 
manage  and  control  the  same  during  the  period  or  periods- 
mentioned  in  the  agreement,  but  that  at  the  end  of  the 
first  or  second  periods,  as  the  case  might  be,  the  railway 
and  equipments  (to  put  it  shortljO  should  become  the 
property  of  the  commissioners,  subject  to  the  payment  of 
compensation. 

This  seems  to  be  an  outline  in  brief  of  the  rights  that  are^ 
material  here  that  were  derived  by  the  plaintiffs  through 
the  commissioners. 

In  these  circumstances  (which  are  perhaps  not  suffi- 
ciently or  too  vaguely  stated),  the  plaintiffs  went  on  and 
constructed  their  road  and  the  equipments ;  and  there  is  no- 
room  for  doubt  that  it  is  a  first-class  electric  road,  as  con- 
templated in  and  provided  for  by  the  agreement,  and  they 
have  since  hitherto  used  and  operated  it  and  enjoyed  the 
benefits  arising  therefrom. 

There  was  much  said  on  the  argument  as  to  the  manner 
in  which  the  railway  is  laid.  From  all  that  appears,  all  I 
am  disposed  to  say  as  to  this  is  that  in  the  defendant 
municipality  the  road  is  upon  the  "chain  reserve"  and  is- 
laid,  so  far  as  I  can  see,  just  as  other  roads  are  laid,  the 
ordinary  ties  being  used,  the  rails  upon  them  and  duly 
fastened,  and  then  it  is  ballasted  in  the  usual  way ;  sod- 
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ding  being  employed  in  the  park  proper  for  appearance    Jiidgment. 
sake,  the  road  not  in  any  place  being  upon  the  road  called  Ferguson,  J. 
the  "  gravel  road  "  or  any  part  of  the  same,  the  necessary 
poles  to  hold  the  wires  being  part  of  the  way  in  the  centre 
line  between  the  tracks  and  part  of  the  way  on  either  side 
of  the  road. 

A  very  large  number  of  cases  and  authorities  were 
died,  particularly  with  regard  to  the  meaning  of  the  word 
**  occupied "  as  used  in  sub-sees.  1  and  2  of  sec.  7  of  the 
Consolidated  Assessment  Act  of  1892. 

The  arguments  were  forcible  and  clear  and  in  some 
parts  were  characterized  by  what  I  may  call  unusual 
energy. 

I  have  perused  with  care  all  the  authorities  w^hich  were 
referred  to,  and  I  have  arrived  at  the  opinion  and  conclu- 
sion that  the  plaintiflFs  were  and  are  occupants  of  the  land 
on  which  their  railway  is  laid. 

In  the  case  Tlie  Toronto  Street  R.  W.  Co.  v.  Fleming 
a875).  37  U.  C.  R,  at  p.  127,  Mr.  Justice  Patterson  said  : 
"  The  plaintifts  in  this  case  are  doubtless  occupiers  of  land," 
referring  to  the  PimlicOy  etc.,  Tramivay  Co.  Case  (1873), 
L.  R  9  Q.  B.  9.  See  also  the  remarks  of  Mr.  Justice  Bur- 
ton at  the  foot  of  page  122.  This  case  is  now  said  to  have 
been  overruled;  but  that  is  indifferent  as  to  the  use  1  am 
seeking  to  make  of  these  expressions,  and  the  opinion  I 
have  imbibed  from  a  perusal  of  the  English  cases  accords 
with  this  view. 

I  am  of  the  opinion  that  the  land  on  which  this  railway 
is  laid  is  properly  vested  in  Her  Majesty  within  the  mean- 
ing of  sub-sec.  1  of  sec.  7  of  the  Act,  R  S.  O.  ch.  224 ;  that 
it  is  not  unoccupied,  but  was  and  is  occupied  by  the  plain- 
tiffs, within  the  meaning  of  sub-sec.  2  of  the  same  seventh 
section,  and  there  is  no  portion  that  the  plaintiffs  occupy 
in  any  official  character. 

I  am,  therefore,  of  the  opinion  that  the  plaintiffs  were 
properly  assessed  in  respect  of  this  land,  but  the  land 
itself  is  not  liable  for  the  assessment  (the  taxes).  With 
the  amount  of  the  assessment,  I  think  we  have  no  concern. 
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Judgment.    From  this  it  follows  that  this  action  cannot  be  maintained 
FerguBon,  J.  ^^^  that  it  should  be  dismissed  and  with  costs  as  well  as 
the  costs  of  this  appeal. 

Robertson,  J. : — 

I  concur  in  the  judgment  of  the  Chancellor. 

G.  A.  a 


[DIVISIONAL  COURT.] 

The  Garland  Manufacturing  Co. 

V. 

The  Northumberland  Paper  and  Electric  Co.  Limiibd. 

Company —Landlord  and  Tenant — VerbfU  Agreement — Yearly  Tenmncy^ 
Holding  Over -^  Want  of  Corporate  Seed —Executory  Contract — IFm 
and  Occupation, 

There  is  a  broad  and  well  marked  distinotion  between  contracts  ezecaied 
and  contracts  executory  in  the  case  of  incorporated  companiea 
whether  trading  or  not,  and  where  a  contract  is  executory  a  company 
is  not  bound  uiUess  the  contract  is  made  in  pursuance  of  its  charter  or 
is  under  its  corporate  seal. 

The  defendant  company  who  had  occupied  certain  premises  under  a  ver- 
bal agreement  and  paid  rent  for  a  year  continued  in  possessicm  after 
the  year  and  then  went  out  paying  rent  for  the  time  they  were  actually 
in  possession  : — 

Held^  that  as  there  was  no  lease  under  seal  the  company  were  not  liable 
as  tenants  from  year  to  year  but  only  for  use  and  occupation  while 
actually  in  possession. 

Finlay  v.  The  Bristol  and  Exeter  R.  W.  Co,  (1852),  7  Ex.  409,  discnased 
and  followed. 

Judgment  of  the  County  Court  of  the  county  of  York  reversed. 

Statement.  This  was  an  appeal  from  the  County  Court  of  the 
county  of  York  in  an  action  for  rent  which  was  tried 
before  His  Honour  Judge  Morgan,  a  junior  Judge  of  the 
county,  on  the  18th,  19th  and  20th  days  of  January, 
1899,  without  a  jury. 

The  facts  sufficiently  appear  in  the  judgments  in  the 
Divisional  Court 
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S.  C,  Smoke,  for  the  plaintiffs.  sutement. 

Thomson,  Q.C.,  and  W.  H.  Irving,  for  the  defendants. 

The  trial  Judge  gave  judgment  for  the  plaintiffs  for 
$186.67,  the  amount  claimed. 

From  this  judgment  the  defendants  appealed,  and  the 
appeal  was  argued  on  May  4th,  1899,  before  a  Divisional 
Court  composed  of  Boyd,  C,  Fkrguson,  and  Robertson,  J  J. 

Tliomson,  Q.C,,  for  the  appeal.  The  evidence  shews 
there  was  no  document  under  seal  between  the  par- 
ties; in  fact,  nothing  in  writing.  Any  arrangement 
made  was  made  by  the  president  of  the  defendant 
company,  who  was  so  interested  in  the  plaintiffs'  busi- 
ness as  almost  to  be  the  proprietor  :  Beatty  v.  North 
Western  Transportation  Go.  (1885),  11  A.  R.,  per  Burton^ 
J.  A.,  at  p.  214.  The  defendant  company's  board  of 
directors  were  so  interested  at  the  end  of  the  first 
year,  that  they  could  not  have  made  a  contract  bind- 
ing on  the  company,  and  the  law  will  not  imply  one, 
except,  perhaps,  to  pay  for  actual  use  and  occupa- 
tion. The  premises  were  jointly  occupied  and  the  de- 
fendant company  had  no  lease,  but  a  mere  license  to  use 
an  uncertain  part  of  the  premises,  with  the  privileges  of 
light,  heat,  telephone,  typewriter,  mercantile  agency  and 
porter:  Smith  v.  The  Overseers  of  St.  Michael,  Cambridge 
(1860),  3  EL  &  El.  383.  There  must  be  control  over  a 
definite  area  of  space  in  order  to  constitute  a  lease :  The 
Queen  v.  St.  George's  Union  (1871),  L.  R.  7  Q.  B.,  at  p.  97 ; 
The  Municipal  Freehold  Land  Co.  v.  The  Metropolitan 
and  District  Railways  Joint  CowAnittee  (1883),  Ca.  k  El. 
184;  The  London  and  North  Western  R.  W.  Co.  v.  Buck- 
master  (1875),  L.  R.  10  Q.  B.  444;  Hancock  v.  Austin 
(1863),  14  C.  B.  N.  S.  634;  Redman  &  Lyon's  Law  of 
Landlord  &  Tenant,  4th  ed.  69 ;  Foa  s  Landlord  &  Tenant, 
2nd  ed.  7.  There  was  no  contract  under  seal :  Finlay  v. 
The  Bristol  and  Exeter  R.  W.  Co.  (1852),  7  Exch.  409,  has 
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Argument,  always  been  followed  in  England.  Pollock  on  Contracts^ 
6th  ed.  146, 153,  says  the  Finlay  ease  is  probably  overruled, 
but  Addison's  Law  of  Contracts,  9th  ed.  349,  350,  takes  the 
opposite  view ;  and  subsequent  text  writers  agree  with 
Addison:  Woodfall's  Landlord  &  Tenant,  16th  ed.  580;  Foa's 
Law  of  Landlord  &  Tenant,  2nd  ed.  59 ;  Brice's  Doctrine 
of  Ultra  Vires,  J^rd  ed.  549.  The  dictum  of  Meredith, 
C.  J.,  in  Bain  v.  Avderson  (1896),  17  O.  R.,  at  p.  373,  is 
not  justified,  for  while  the  rule  that  a  company  can  only 
bind  itself  by  its  corporate  seal  has  in  some  matters  been 
broadened,  it  has  not  been  changed  in  regard  to  transfers 
of  interests  in  land. 

Watson,  Q.  C,  contra.  The  tirst  question  is  one  of  fact  : 
was  there  a  lease  to  the  defendant  company  for  one  year^ 
and  the  second ,  if  there  was,  did  their  remaining  on  after 
the  expiry  of  that  year  constitute  a  tenancy  from  year 
to  year  ?  The  first  has  been  found  by  the  trial  Judge  on 
the  evidence  in  favour  of  the  plaintitfs.  The  defendants 
were  a  trading  company,  with  a  head  office  in  Toronto  and 
meetings  of  directors  were  held  thera  The  evidence  and 
resolutions  shew  the  leasing  of  the  premises,  the  agree- 
ment to  pay  the  rent,  and  that  the  proper  parties  made  the 
arrangement.  It  was  a  lease  for  less  than  three  years  and 
for  the  usual  purposes  of  their  business,  and  did  not  require 
to  be  under  seal :  R.  S.  O.  ch.  191,  sec.  81.  If  the  Finlay 
case  is  law,  no  company  could  become  a  yearly  tenant  by 
holding  over;  but  the  law  has  changed  since  that  judg- 
ment was  delivered  in  1852,  and  there  was  no  such  statu- 
tory provision  then  as  there  is  here  now.  The  company 
can  bind  itself  in  the  statutory  mode :  per  Baron  Parke 
in  the  Finlay  case,  at  p.  415.  The  South  of  Ireland 
Colliei^j  Co.  V.  Waddle  (1868),  L.  R.  3  C.  P.  463,  wa.s  really 
a  reversal  of  the  Finlay  case,  and  it  was  there  held  that  if 
the  contract  was  for  a  purpose  connected  with  the  objects 
of  the  incorporation,  or  was  warranted  by  the  articles  of 
association,  a  seal  was  not  necessary :  S.  C,  affirmed  (1869), 
4  L.  R.  C.  P.  617,  per  Cockbum,  C.  J.,  at  p.  618;  Pollock 
on  Contracts,  5th  ed.  147;  Bain  v.  Anderson  (1896),  pc?" 
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Mei-edith,  C.J.,  at  pp.  372  and  373;  Allen  v.  Ontario  Argument. 
and  Rainy  River  R.  W.  Co.  (1898),  per  Rose,  J.,  at  p.  516. 
A  director  may  lease  to  a  company  of  which  he  is  a  direc- 
tor, unless  he  has  a  conflicting  interest;  and  Beatfy  v. 
North  Western  Transportation  Co.  (1885),  11  A.  R.  205, 
does  not  apply.  The  law  should  presume  a  lease  here 
rather  than  a  license. 
Thomson,  in  reply. 

June  20,  1899.     Boyd,  C.  :— 

Having  read  and  considered  all  the  evidence  and  the 
pleadings,  I  am  very  clearly  of  opinion  that  if  this  was  a 
case  of  specific  performance  by  either  company  with  a  view 
to  establish  the  terms  of  a  lease  to  be  executed  it  would 
be  simply  impossible  for  the  Court  to  interfere,  owing  to 
the  uncertain  evidence  as  to  man}'^  essential  terms  of  the 
alleged  contract.  As  Romer,  J.,  once  remarked  there  are 
probably  some  pieces  of  truth  but  it  is  difficult  to  say  what 
the  truth  is  in  this  mosaic. 

First,  the  claim  that  the  defendants'  tenure  of  the 
premises  was  to  be  contemporaneous  with  the  duration 
of  the  lease  obtained  by  the  plaintiffs  of  the  Bay  street 
property  (which  is  also  affirmed  under  oath  on  examina- 
tion for  discovery  by  the  plaintiff  company  in  the  person 
of  the  sole  proprietor,  N.  L.  Garland)  is  abandoned  after 
being  negatived  in  the  testimony  of  Garland  senior,  a 
negative  which  is  rather  incongruously  echoed  by  his  son 
when  examined  at  the  hearing. 

The  ultimate  attitude  now  is  on  the  part  of  the  plaintiffs 
that  the  tenancy  was  only  for  the  year  beginning  1st 
October,  1896  ;  but  even  this  is  contested  by  the  defendants. 

Next  it  is  not  possible  to  reconcile  the  evidence  as  to 
whether  the  rent  was  to  be  $400  or  $360.  The  chief 
and  active  managing  men  of  the  defendant  company, 
Matchett  and  MulhoUand,  stand  for  the  lesser  sum.  Gar- 
land and  his  son  swear  to  the  larger  with  slight  coito- 
boration  on  the  part  of  LeVesconte. 
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Judgment.  But  a  very  material  factor  giving  great  weight  to  the 
Boyd,  G.  defendants'  contention,  is  that  Garland  senior  agreed  to  the 
reduction  of  the  $40  and  said  he  would  pay  it  himself 
and  also  admitted  to  Malholland  that  the  charge  of 
$400  was  wrong  when  he  was  remonstrated  with  by 
Matchett  on  the  overcharge. 

And  again  there  is  a  lack  of  certainty  about  what  was 
the  subject  of  demise  without  referring  to  contentions  as 
to  the  use  of  the  typewriter,  Bradstreet  and  porter.  Take 
the  item  of  cellar  space.  A  material  part  of  the  premises 
demised  is  attributable  to  this  space  for  storing  the 
defendant's  paper. 

Yet  on  the  undisputed  evidence  there  was  not  any 
definite  ascertainment  of  what  space  should  be  given  or 
how  the  cellarage  should  be  divided  between  them.  The 
plaintiff  says  in  his  examination  for  discovery  as  to  the 
bargain  "  they  were  to  have  an  office  and  room  for  their 
paper,"  "  it  would  be  almost  impossible  to  define  the  space 
in  which  the  paper  was  because  we  always  had  to  have  a 
way  right  through  it  to  the  hoist  and  when  our  goods  came 
in  they  would  be  left  from  the  hoist  immediately  surround- 
ing it." 

The  father  says  Matchett  "  put  off,  I  suppose  it  would 
be  thirty  or  forty  feet  in  length  (in  rear  of  basement)  and 
he  said  he  thought  they  would  require  that  much  of  it 
(part  next  the  hoist).  ♦  ♦  I  said  there  is  plenty  of 
room  here  for  both  of  you."  Matchett  says  "  There  was 
no  special  understanding  as  to  what  part  of  the  cellar  we 
should  have,  we  were  to  have  room  to  put  in  the  paper." 

However  the  use  of  the  storage  room  might  have  been 
adjusted  in  practice — that  grew  out  of  friendly  arrange- 
ments and  not  in  pursuance  of  any  contract.  And  even 
as  it  was,  the  goods  and  paper  of  the  two  occupants  were 
frequently  mixed  up  in  the  cellar. 

Even  if  there  was  certainty  and  sole  occupation  as  to 
the  inner  office  (though  this  is  disputed)  there  was  none  as 
to  the  basement.  If  as  to  the  room  there  was  at  the 
outset  a  sufficient  demise  there  was  nothing  higher  than  a 
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license  as  to  the  cellar  and  what  was  payable  for  each 
cannot  be  apportioned  out  of  the  entire  sum  payable. 

I  find  it  difficult  to  say  that  there  was  any  lease  of  the 
property  or  any  contract  binding  on  the  defendant  com- 
pany to  pay  for  what  the}*^  used  ;  though  doubtless,  they 
are  liable  for  use  and  occupation  for  so  much  and  so  long 
as  they  enjoyed  it. 

There  was  no  action  as  to  this  property  under  the 
directors'  resolutions  of  the  8th  November,  1895,  or  13th 
January,  1896.  The  only  other  authority  given  by  the 
company  b  to  be  found  in  the  resolution  of  15th  June, 
1896,  and  in  these  words  of  the  motion  which  was  carried, 
that  "  a  warehouse  be  at  once  procured  in  the  city  of 
Toronto  to  be  in  charge  of  J.  Matchett."  No  committee 
was  appointed  to  carry  this  out,  but  the  president,  N. 
Garland  and  Matchett,  assumed  to  act  in  the  matter  and 
appeared  to  have  negotiated  all  that  happened  in  reference 
to  the  premises  in  question.  What  they  did  was  not 
reported  to  the  corporation,  and  there  is  absolutely  nothing 
to  shew  that  the  defendants  as  a  corporate  body  knew  of 
or  sanctioned  any  such  lease  as  is  set  up  in  the  pleadings 
and  evidence  for  the  plaintiff. 

The  explanation  probably  is  that  the  defendants  were 
much  in  the  control  of  the  president  who  was  also  nego- 
tiating for  Bay  street  premises  in  the  interest  of  his  son, 
the  plaintiff,  and  so  the  whole  was  left  at  loose  ends. 

But  to  such  a  contract  as  this  for  the  leasing  of  business 
premises  the  language  of  Martin,  B.,  is  still  applicable  as 
found  in  WilliaTns  v.  The  Chester  and  Holyhead  B,  W.  Co, 
(1851),  15  Jur.  828  :  "  Persons  dealing  with  these  com- 
panies should  always  bear  in  mind  that  such  companies 
are  a  corporation,  a  body  essentially  different  from  an 
ordinary  partnership  or  firm,  for  all  purposes  of  contracts, 
and  especially  in  respect  of  evidence  against  them  on  legal 
trials ;  and  should  insist  upon  these  contracts  being  by  deed 
under  the  seal  of  the  company,  or  signed  by  the  directors 
in  the  manner  prescribed  by  the  Act  of  Parliament.  There 
is  no  safety  or  security  lor  any  one  dealing  with  such  a 
body  upon  any  other  footing  "  :  at  p.  830. 
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Jadgment.  Here  there  was  no  contract  made  in  writing  and  no 
Boyd,  c.  authority  delegated  to  make  any  contract  under  the  46th 
and  8lst  sections  respectively  of  the  Ontario  Companies 
Act,  R.  S.  O.  ch.  191,  which  applies  to  these  defendants. 
And  the  evidence  as  to  what  was  the  contract  (in  con- 
sequence of  the  neglect  of  these  provisions)  is  so  uncertain 
and  unsatisfactory  that  no  Court  would  be  justified  in 
acting  upon  it  as  to  matters  executory. 

According  to  the  law  wliich  binds  us  there  is  still  a 
broad  and  well  marked  distinction  between  contracts 
executed  and  contracts  executory  in  the  case  of  a  corpora- 
tion whether  tmding  or  other.  The  intimation  to  the 
contrary  which  is  found  in  Pollock  on  Contracts,  5th  ed., 
p.  149,  is  not  accepted  by  our  Courts. 

See  the  discussion  of  authorities  by  Blake,  C,  in  Pirn  v. 
The  Municipal  Council  of  Ontario  (1860),  9  C.  P.  304,  a 
passage  which  is  adopted  as  law  by  Patterson,  J.,  in 
Bemardin  v.  The  Municipality  of  North  Dufferin  (1891), 
19  S.  C.  R.,  at  p.  636. 

A  case  of  gieat  interest  on  this  head  decided  in  1864,  is 
Wingate  v.  Enniskillen  Oil  Refining  Co.,  14  C.  P.  379, 
where  the  judgment  of  Richards,  C.  J.,  is  of  great  weight 
as  to  the  policy  of  relaxing  tlie  old  rules  in  the  case  of 
executory  engagements. 

An  oil  refining  corporation  had  there  entered  into  a 
contract,  not  under  seal,  for  the  purchase  of  a  quantity  of 
barrels,  but  it  was  held  by  the  full  Court  that  because  the 
contract  was  executorj'  and  not  under  seal,  no  liability 
arose:  see  to  the  same  effect  per  Lord  C.  J.  Campbell,  Lotue  v. 
TJie  London  c6  North  Western  It  W.  Co,  (1852),  18  Q.  B.,  at 
p.  637,  and  Doe  d,  Pennington  v.  Taniere  (1848),  12  Q.  B. 
998,  which  last  is  cited  in  TJte  Hamilton  and  Port  Dover 
R  W.  Co.  V.  The  Gore  Bank  (1873),  20  Gr.,  at  p.  197. 

I  think  it  may  be  safely  said  that  when  the  contract  is 
executory  a  corporation  cannot  be  held  bound  by  the 
Court  unless  that  contract  is  made  in  pursuance  of  its 
charter  or  is  under  the  corporate  seal. 

As  to  the  general  observations  as  to  the  power  of  cor- 
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porations  to  contract  without  seal  made  in  The  South  of  Jadgment. 
Ireland  Colliery  Co.  v.  Waddle  (1868),  L.  R.  3  C.  P.  463,     ^^^ 
and  (1869),  4  C.  P.  617,  I  would  infer  that  they  do  not 
receive  the  concurrence   of  other  Judges  who   expressed 
themselves  generally  in  Hunt  v.  The  Wimbledon  Local 
Board  (1878),  4  C.  P.  D.  48. 

The  South  of  Ireland  case  does  not  seem  to  touch  the  deci- 
sion in  Finlay  v.  The  Bristol  and  Exeter  R,  W.  Co.  (1852), 
7  Exch.  409,  which,  if  law,  concludes  the  appeal  adversely 
to  the  plaintifiH.  Aldersbn,  B.,  there  said  that ''  It  cannot 
be  contended  that  the  occupation  of  premises  for  a  year  is 
either  a  matter  of  daily  occurrence  or  of  so  trivial  a 
character  as  to  require  the  dispensation  with  the  corporate 
seal  ":  at  p.  41 1.  The  decision  was  that  a  company  was  not 
liable  to  pay  for  premises  as  for  use  and  occupation  when 
they  did  not  occupy  and  had  not  contracted  to  occupy  in 
any  valid  way. 

It  is  suggested  in  Sir  F.  Pollock's  book,  6th  ed.,  p.  146, 
that  Finlay  v.  Bristol  has  probably  been  overruled  and 
that  result  is  favoured  by  Sir  W.  Meredith's  observations 
in  Bain  v.  Anderson  (189^),  27  0.  K,  at  p.  373.  That  case 
was  itself  reversed  in  appeal  (1897),  2*  A.  K.  296,  and 
(18i)8),  28  S.  C.  R.  481,  though  this  particular  view  may 
not  have  been  touched. 

But  other  text  writers  do  not  so  regard  the  case.  In 
the  liust  edition  of  Leake  on  Contracts,  1892,  p.  515,  Finlay 
v.  Bristol,  is  cited  for  the  proposition  that  a  corporation 
cannot  be  charged  for  constructive  occupation  under  a 
implied  tenancy  from  year  to  year  founded  on  the  pay- 
ment of  rent.  So  in  Chitty  on  Contracts,  13th  ed.,  p.  293,  and 
in  Taylor  on  Evidence,  9th  ed.  (1895),  p.  643,  and  in  Wood- 
fall.  16th  ed.,  p.  580. 

In  Bazalgette  and  Humphreys'  Local  Government^  p. 
139,  it  is  cited  for  this,  that  the  occupation  of  land  or  the 
payment  of  rent  by  a  corporation,  does  not  operate  as 
evidence  of  a  demise  as  in  the  case  of  an  individual. 
Pollock  is  referred  to  but  without  approval,  p.  138. 

So  in  the  Encyclopasdia  of  the  Laws  of  England,  vol.  7, 
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Judgment,  pp.  241,  242.  Corporations  aggregate  may  be  sued  in  res- 
Boyd,  C.  P^ct  of  premises  occupied  b}'  them  for  corporate  purposes^ 
though  only,  as  it  seems,  for  the  period  of  actual  occupation 
citing  the  case  in  7th  Exch.  The  article  is  by  Foa  and 
Hindmarsh,  and  is  later  than  the  last  edition  of  Foa  on 
Landlord  and  Tenant. 

I  find  also  that  Finlay  v.  Bristol,  is  cited  and  com- 
mented on  as  law  by  Mr.  Justice  Gwynne  in  Bemardin  v. 
The  Municipality  of  North  Duffefi^n  (1891),  19  S.  C.  R.,  at 
p.  598. 

I  think  the  weight  of  reason  and  authority  is  in  favour 
of  upholding  the  decision  in  Finlay  v.  Bristol,  and  it  is 
conclusive  of  this  appeal,  even  if  a  valid  contract  had  been 
proved  for  the  first  year  of  the  occupation. 

But  after  that  there  was  no  time  fixed  and  no  certain 
rate  to  be  paid,  and  the  implied  contract  to  pay  in  raised 
by  law  from  the  fact  that  the  land  has  been  occupied  with 
the  plaintiffs  permission.  But  this  obligation  was  co- 
extensive with,  and  measured  by,  the  enjoyment:  as 
soon  as  the  occupation  ceases,  the  implied  contract  ceases; 
and  the  company  having  paid  up  till  the  time  they  left 
iBure  not  further  liable :  see  Oibson  v.  Kirk  (1841).  1  Q.  B. 
at  p.  856,  from  which  I  have  used  Lord  Denman's  language. 

The  appeal  should  be  allowed  with  costs  and  action 
dismissed. 

Our  attention  has  been  called  in  this  case  to  the  fact 
that  the  Judge  below  has  merely  announced  his  conclu- 
sion of  judgment  for  plaintiff  for  so  much. 

It  is  desirable  to  repeat  what  was  said  in  Haywood  v. 
Grand  Truvk  R  W.  Co,  (1872),  32  U.  C.  R.,  at  pp.  397, 398, 
that  the  Judge  in  these  appeals  should  certify  the  grounds 
of  his  decision. 

The  Court  of  Appeal  should  not  be  left  to  conjecture  or 
to  the  guesses  of  counsel  as  to  the  methods  by  which  the 
conclusion  was  reached.  The  route  traversed  should  be  at 
least  indicated  not  only  for  the  satisfaction  of  the  suitor 
(who  might  not  then  appeal),  but  to  faciliate  the  super- 
vision of  the  appellate  court  if  the  case  goes  to  appeal. 
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Generallj  speaking,  mere  "  yea  "  or  "  nay  "  deliverances  are  Judgment. 
unsatisfactory,  and  there  is  a  just  medium  between  Boyd,  C. 
parsimony  and  prolixity. 

Ferguson,  J. : — 

The  plaintiffs  say  on  the  record  that  they  are  a  firm 
engaged  in  the  manufacture  of  clothing  in  the  city  of 
Toronto.  I  understand,  however,  that  such  firm  is  com- 
posed of  Nicholas  Garland,  the  younger,  only. 

The  defendants  are  an  incorporated  company,  having 
their  head  office  in  Toronto  and  carrying  on  the  business 
of  manufacturing  paper  at  the  village  of  Campbellford. 

The  plaintiffs  say  that  on  or  about  the  1st  day  of 
October,  1896,  the  defendants,  requiring  a  warehouse  and 
office  in  Toronto  for  the  purpose  of  storing  their  wares  and 
conducting  their  business,  leased  from  the  plaintiffs  a  part 
of  the  premises  of  the  plaintiffs  at  No.  76  Bay  street, 
Toronto,  the  term  of  the  said  lease  beginning  on  the  1st 
day  of  October,  1896,  and  the  rental  to  be  paid  therefor 
by  the  defendants  to  the  plaintiffs  being  at  the  rate  of 
$400  per  annum,  payable  quarterly ;  that  the  defendants 
entered  into  possession  of  the  premises  under  the  lease  and 
became  yearly  tenants  thereof,  under  the  plaintiffs  at  the 
said  rental,  and  have  continued  such  yearly  tenants  until 
the  present  time ;  that  the  defendants  have  paid  all  the 
rent  due  to  the  plaintiffs  under  the  said  lease  down  to  the 
end  of  the  quarter  ending  the  31st  March,  1898,  at  the 
said  rate  of  S400  per  annum ;  that  another  quarter's  rent, 
being  the  sum  of  SlOO  for  the  quarter  ending  the  dOth  of 
June,  1898,  became  due  on  the  1st  day  of  July,  1898,  and 
the  defendants  paid  on  account  thereof  the  sum  of  $13.33, 
leaving  the  balance  $86.67  due  by  the  defendants  to  the 
plaintiffs  on  account  of  such  quarters  rent;  that  a  further 
quarter's  rent,  being  the  sum  of  $100  for  the  quarter  end- 
ing the  30th  of  September,  1898,  became  due  on  the  1st 
day  of  October,  1898,  but  has  not,  nor  has  any  part  thereof 
been  paid  by  the  defendants  to  the  plaintiffs. 

7 — VOU  XXXI.  O.B. 
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Judgment.        The  plaintiffs  say  that  the  lease  has  not  been  determined 
Ferguson,  J.  by  either  party  and  the  same  is  in  full  force  and  effect^ 
and  the  plaintiffs  claim  from  the  defendants  3186.67  with 
interest  and  costs. 

The  plaintiffs,  by  way  of  amendment,  plead  a  ninth 
paragraph  in  their  statement  of  claim,  saying,  that  prior 
to  the  1st  day  of  October,  1896,  they  (the  plaintiffs)  were 
lessees  of  premises  at  7  Wellington  street,  Toronto,  at  a 
rental  of  $600  per  annum,  and  carried  on  their  business 
there;  that  shortly  before  the  said  date  the  defendants 
applied  to  the  plaintiffs  to  give  up  their  said  premises 
and  the  lease  thereof,  and  to  take  a  lease  of  other  and 
larger  premises,  and  to  allow  the  defendants  to  occupy  a 
portion  of  such  larger  premises  for  the  purpose  of  carrying 
on  their  business  therein ;  that  the  plaintiffs  then,  at  the 
express  request  of  the  defendants,  applied  to  the  owners 
of  the  premises  known  as  76  Bay  street,  Toronto,  for  a 
lease  thereof,  and  found  that  the  said  premises  could  not 
be  obtained  for  a  less  rental  than  $1,000  per  annum ;  that 
the  plaintiffs  were  not  willing  to  pay  a  larger  rental  than 
$600  per  annum  for  premises  in  which  to  carry  on  their 
business,  and  communicated  this  fact  and  the  rental  de- 
manded for  the  said  No.  76  Bay  street  to  the  defendants, 
and  thereupon  the  defendants  requested  the  plaintifl^  to 
take  a  lease  of  the  Bay  street  premises  at  a  rental  of  31,000 
per  annum  for  the  term  of  five  years,  subject  to   being 
determined  at  the  end  of  three  years  from  the  1st  day  of 
October,  1896,  and  agreed  with  the  plaintiffs  that  they 
(the  defendants),  in  consideration  of  the  plaintiffs  taking 
the  said  lease  and  undertaking  the  burden  thereof,  and  of 
the  defendants  being  allowed  to  occupy  a  certain  part  of 
the  said  premises,  would  pay  the  sum  of  $400  per  annum 
to  the  plaintiffs  during  the  continuance  of  the  lease,  and 
thus  in  effect  reduce  the  rent  payable  by  the  plaintiffs  for 
their  place  of  business  to  3600  per  annum ;  that  the  plain- 
tiffs accordingly,  relying  upon  the  said  request  and  agree- 
ment of  the  defendants,  took  a  lease  of  the  said  premises 
for  the  said  term,  and  became  bound  to  pay  to  the  lessors 
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the  rental  of  $1,000  per  annum;  that  the  defendants,  in  Jadgment. 
pursuance  of  their  said  agreement,  entered  into  and  con-  FeigiuoD,J 
tinued  in  occupation  of  the  portion  of  the  premises  for 
which  they  had  stipulated,  and  have  paid  to  the  plaintiffs 
the  full  amount  agreed  upon  as  aforesaid,  namely,  the  sum 
of  S400  per  annum  down  to  the  31st  day  of  March,  1898. 
The  said  lease  to  the  plaintiffs  is  still  in  force  and  the 
liability  of  the  plaintiffs  to  pay  the  said  rent  still  con- 
tinues, and  the  plaintiffs  have  been  compelled  to  pay  and 
have  paid  to  the  lessors  the  full  rental  at  the  rate  of  $1,000 
per  annum  for  the  two  quarters  following  the  31st  March, 
1898,  and  the  proportion  thereof  payable  by  the  defendants 
to  the  plaintiffs  at  the  rate  of  $400  per  annum  is  the  sum 
of  $200,  and  the  defendants  have  paid  on  account  thereof 
the  sum  of  $13.33,  leaving  the  sura  of  $186.67  due  by  the 
defendants  to  the  plaintiffs. 

The  defendants  by  their  statement  of  defence,  after  a 
general  denial,  say  that  no  lease  between  the  plaintiffs  and 
defendants  such  as  is  alleged  was  ever  made,  and  they 
wholly  deny  the  making  of  the  agreement  set  forth  by  the 
plaintiffs  by  way  of  amendment  in  the  ninth  paragraph  of 
the  statement  of  claim.  The  defendants  also  plead  the 
Statute  of  Frauds,  saying  that  neither  the  lease  nor  the 
agreement  alleged  is  in  writing. 

The  defendants  then  say  that  if  any  such  lease  or  agree- 
ment was  entered  into  with  the  plaintiffs  by  one  Nicholas 
Garland,  president  of  the  defendant  company,  assuming  to 
act  for  the  company,  it  was  entered  into  without  authority 
and  for  the  purpose  of  benefiting  the  plaintiffs,  in  whom 
the  said  Nicholas  Garland  is  interested,  at  the  expense  of 
the  defendant  company  and  as  part  of  a  plan  or  scheme 
between  the  plaintiffs  and  the  said  Nicholas  Garland 
which  it  would  be  a  fraud  upon  the  defendant  company  to 
give  effect  to. 

The  defendants  say  that  the  only  use  niade  by  them  of 
the  plaintiffs'  premises  was  that  they  were  allowed  to  use 
a  portion  of  the  plaintiffs'  office  for  the  purpose  of  trans- 
acting such  business  as  was  required  to  be  done  by  them 
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Judgment,  in  Toronto,  and  also  a  portion  of  the  cellar  for  the  storage 
Ferguson,  J,  of  a  small  quantity  of  paper  kept  for  the  purpose  of  filling^ 
orders  in  the  city,  and  that  in  connection  therewith  the 
defendants  had  the  use  of  the  plaintiffs'  porter  to  receive 
and  ship  out  their  merchandise,  the  use  of  the  plaintiffs'' 
typewriting  machine,  and  access  to  and  the  right  to  use 
the  plaintiffs'  telephone,  and  the  right  to  consult  the  plain- 
tiffs' commercial  agency  book,  and  to  obtain  reports  from 
time  to  time  in  the  plaintiffs'  name  as  to  the  standing  of 
persons  desirous  to  purchase  from  the  defendants  on  credit ; 
and  that  the  defendants  were  to  pay  to  the  plaintiffs  for 
such  use  and  all  these  privileges  the  sum  of  $30  per  month 
as  long  as  the  same  were  received  by  them,  and  that  the 
defendants  were  entitled  to  give  up  such  use  and  privileges, 
at  any  time  they  chose,  and  did  give  up  and  wholly  dis- 
continued the  same  on  the  31st  day  of  March,  1898,  and 
that  they  paid  the  plaintiffs  in  full  for  such  use  and  privi- 
leges in  the  manner  agreed  upon. 

The  plaintiffs'  reply  that  the  lease  and  agreement  set 
out  are  not  such  a  lease  and  agreement  as  are  required  to 
be  in  writing,  and  that  the  Statute  of  Frauds  is  not  appli- 
cable. They  also  reply  setting  up  authority  given  to 
Garland  by  resolution  of  the  directors  of  the  company,  or 
rather  authority  given  to  a  committee  of  directors,  of 
whom  Garland  was  one,  and  denying  the  conduct  on  the 
part  of  Garland  alleged  as  a  fraud  upon  the  defendant 
company. 

The  learned  Judge  of  the  County  Court  before  whom 
the  action  was  tried  delivered  judgment  for  the  plaintiffs 
for  the  sum  of  $186.67  with  costs,  but  so  far  as  disclosed, 
or  as  I  have  seen,  did  not  give  any  reasons  for  his  judg- 
ment, or  record  any  specific  findings  of  fact;  nor  have 
counsel  stated  any  specific  grounds  of  appeal. 

As  to  the  alleged  lease  from  the  plaintiffs  to  the  defen- 
dants. A  lease  is  a  conveyance  by  which  a  person  having 
an  estate  in  hereditaments  transfers  a  portion  of  his  inter- 
est therein  to  another,  usually  in  consideration  of  a  certain 
periodical  rent  or  other  recompense,  and  it  imports  that 
exclusive  possession  is  given  of  the  premises  conveyed. 
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In  the  present  ease  there  is  no  writing  in  respect  of  the  Judgment, 
•alleged  lease.  It  is  alleged  that  the  contract  was  verbal  ifergaaon,  J. 
only.  I  have  perused  the  evidence  throughout  and  I  am 
of  the  opinion  that  it  was  not  proved  or  shewn  that  there 
was  any  contract  for  or  any  verbal  conveyance  of  any  part  or 
portion  of  the  plaintiffs'  premises,  of  which  the  defendants 
were  to  have  exclusive  possession  in  consideration  of  the 
payment  of  the  $400  per  annum  or  the  S30  per  month, 
whichever  of  these  was  the  sum  to  be  paid. 

Whatever  ground  there  may  be  for  contending  that 
there  was  to  be  and  was  an  exclusive  possession  of  the 
office  (and  my  conviction  is  against  this),  it  cannot  on  the 
•evidence  be  for  a  moment  reasonably  contended  that  there 
was  any  contract  for  or  that  there  was,  in  fact,  an  exclusive 
possession  of  any  part  or  portion  of  the  cellar  or  under* 
^tory  in  which  the  defendants'  merchandise  was  stored. 

Even  if  the  contention  in  favour  of  an  exclusive  posses- 
sion of  the  office  could  succeed,  it  is  not  possible  so  to 
divide  the  amount  to  be  from  time  to  tinle  paid  by  the 
defendants  as  to  apply  a  portion  of  it  as  rent  for  the  office* 
Nor  could  this  as  a  matter  of  law  be  done  in  order  to 
make  out  that  there  was  a  lease  of  the  office. 

I  am  on  the  whole  case  of  the  opinion  that  there  was 
not  a  lease  between  the  parties  and  that  the  relationship 
of  landlord  and  tenant  between  them  did  not  exist,  and 
that  for  this  reason  I  am  not,  as  I  think,  called  upon  to 
^iscoss  the  proposition  of  law  involved  in  and  at  the  time 
decided  by  eminent  Judges  in  the  case  Fvrday  v.  Bristol 
and  ExeUr  R  W.  Co.,  in  the  year  1852,  7  Exch.  409.  21 
LJ.  Exch.  117. 

As  to  the  agreement  set  forth  by  way  of  amendment 
in  the  ninth  paragraph  of  the  statement  of  claim,  this  is 
not  proved  by  the  evidence.  The  point  sought  to  be  made, 
in  respect  of  this,  was  to  shew  that  the  defendants  have 
agreed  to  pay  the  periodical  payments  during  the  con- 
tinuance of  the  lease  taken  by  the  plaintiff  of  the  Bay 
street  property.  Even  the  plaintiff  himself  in  his  answers 
to  questions  in  his  examination  for  discovery  put  in  at  the 
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JndgmeDt  trial  on  behalf  of  the  defence,  was  unable  to  say,  and  did 
Fei^ufion,  J.  J^o*  ^Jt  that  any  time  was  stated  during  which  such  pay- 
ments were  to  continue. 

It  is  not  disputed,  but  on  the  contrary  it  is  admitted, 
that  the  defendants  paid  in  full  all  the  payments  for  the 
time  they  had  any  enjoyment  of  the  rights  or  privileges 
they  got  from  the  plaintiflFs,  that  is,  till  they  left  the 
plaintiffs'  premises,  and  I  am  unable  to  see  that  the  defen- 
dants are  liable  to  the  plaintiffs  for  any  further  sum. 

I  think  the  appeal  should  be  allowed  with  costs,  and  the 
action  dismissed  with  costs. 

Robertson,  J.,  concurred  with  Boyd,  C. 

G.  A.  B. 


Meek  v.  Parsons  et  al. 

Crown — Free   Orant  Lands — AlieneUion   by  Agreement — Restraint  on — 
Mistake  of  TitU—  ViokUion  of  Statute— R,  S,  0.  {1887)  ch,  f  5. 

One  object  o!  the  Free  Grants  and  Homestead  Act,  R.  S.  0.  (1887)  oh. 
25,  is  to  conserve  the  interest  of  a  wife  from  being  sacrificed  by  a  hus- 
band, and  alienation  of  free  grant  laud  by  the  locatee  before  the  issue 
of  the  patent  being  prohibited  by  the  statute  cannot  be  accomplished 
indirectly  by  entering  into  an  agreement  to  complete  the  settlement 
duties  and  to  convey  after  the  patent  is  Lssued. 

The  doctrine  that  when  the  fee  is  in  the  grantee  there  can  be  no  restraint 
upon  alienation,  does  not  apply  when  the  grant  is  from  the  Crown. 

There  can  be  no  mistake  of  title  where  a  contract  of  sale  is  obtained 
from  a  locatee  of  a  free  grant  lot  in  direct  violation  of  an  express 
statutory  provision. 

Statement  This  was  an  action  for  an  injunction  to  restrain  the 
defendant  from  interfenng  with  the  possession  by  the 
plaintiff  of  a  free  grant  lot  or  for  a  conveyance  from  the 
defendants  to  the  plaintiff,  or  a  return  of  the  sum  of  3400 
paid  as  purchase  money  for  it  under  the  following  circum- 
stances. 

One  Henry  Parsons  became  the  locatee  of  lot  15  in  the 
first  concession  of  the  township  of  Paipoonge,  south  of  the 
E^aministiquia  river,  on  the  4th  of  July,  1889,  and  subse- 
quently became  entitled  to  the  issue  of  a  patent. 


XXXL]  meek  y.  PARSONS.  55 

On  the  23rd  of  December,  1893,  he  and  his  wife,  in  con-  Stotement. 
sideration  of  $400,  entered  into  and  signed  an  agreement 
with  one  W.  J.  Barrie  to  sell  the  lot  to  him  and  give  him 
possession  of  it  and  the  improvements  thereon,  on  or 
before  the  loth  of  April,  1894,  and  to  procure  the  patent 
"  after  settlement  duties  had  expired  : "  the  money  was 
paid,  and  he  w&s  put  in  possession  in  May,  1804,  and  had 
been  in  possession  ever  since. 

Parsons  applied  for  his  patent  on  the  14th  of  May,  1894, 
and  it  was  issued  to  him  on  the  4th  of  August  of  the  same 
year. 

He  and  his  wife  then  left  the  district,  and  after  being 
absent  for  some  time,  returned  and  sought  to  obtain  pos- 
session of  the  lot  from  Barrie,  and  an  injunction  restrain- 
ing bim  from  interfering  was  granted  by  the  local  Judget 
on  the  5th  of  November,  1895. 

Daring  the  pendency  of  the  action  both  the  plaintiff  and 
the  male  defendant  Parsons  died,  and  it  was  continued  by 
the  plaintiff  as  administrator  of  Barrie  against  Parsons'  wife 
and  co-defendant,  who  became  his  administratrix. 

The  action  was  tried  at  Port  Arthur  on  the  9th  of 
June,  1899,  before  MacMahon,  J.,  without  a  jury,  and  a 
perpetual  injunction  was  claimed. 

F.  H.  Keefer,  for  the  plaintiff. 
F.  R.  Morris^  for  the  defendant. 

Correspondence  between  the  parties  during  the  absence 
of  Mr.  and  Mrs.  Parsons  was  put  in  tending  to  shew  a  pro- 
posal by  them  after  the  issue  of  the  patent  to  buy  back  the 
property  or  give  a  ratifying  deed  to  Barrie,  and  that  there 
was  then  no  dispute  &s  to  their  respective  rights. 

July  5,  1899.     MacMahon,  J.  :— 

The  Free  Grants  and  Homesteads  Act,  R.  S.  0.  (1887)  ch. 
25,  sec  16,  provides  that  neither  the  locatee,  nor  any  one 
daiming  under  him,  shall  have  power  to  alienate  (other- 
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Judgment,    ^jse  than  by  devise)  or  to  mortgage  or  to  pledge  any  land 
MacMahon,  located  as  aforesaid,  or  any  right  or  interest  therein  before 
^'         the  issue  of  the  patent. 

17.  No  alienation  (otherwise  than  by  devise),  and  no 
mortgage  or  pledge  of  the  land,  or  of  any  right  or  interest 
therein  by  the  locatee  after  the  issue  of  the  patent,  and 
within  twenty  years  from  the  date  of  the  location,  and 
during  the  lifetime  of  the  wife  of  the  locatee,  shall  be 
valid  or  of  any  effect,  unless  the  same  be  by  deed  in  which 
the  wife  of  the  locatee  is  one  of  the  grantors  with  her 
husband,  nor  unless  such  deed  is  duly  executed  by  her. 

Section  19  provides  that  ''  On  the  death  of  the  locatee, 

whether  before  or  after  the  issue  of  the  patent  for  land  ao 

located,  all  his  then  right  and  interest  in  and  to  the  land 

^shall  descend  to  and  become  vested  in  his  widow  during 

her  widowhood  in  lieu  of  her  dower." 

Section  20.  (1)  No  land  located  as  aforessdd,  nor  any 
interest  therein,  .shall  in  any  event  be  or  become  liable  to  the 
satisfaction  of  any  debt  or  liability  contracted  or  incurred 
by  the  locatee,  his  widow,  heirs  or  devisees,  before  the 
issuing  of  the  patent  for  the  land. 

(2)  After  the  issuing  of  the  patent  for  any  land,  and 
while  the  land  or  any  pait  thereof,  or  interest  therein,  is 
owned  by  the  locatee  or  his  widow,  heirs  or  devisees,  such 
land,  part  or  interest,  shall  during  the  twenty  years  next 
after  the  date  of  the  location  be  exempt  from  attachment, 
levy  under  execution,  or  sale  for  payment  of  debts,  and 
shall  not  be  or  become  liable  to  the  satisfaction  of  any 
debt  or  liability  contracted  or  incurred  before  or  during 
that  period,  save  and  except  a  debt  secured  by  a  valid 
mort<;age  or  pledge  of  the  land  made  subsequently  to  the 
issuing  of  the  patent. 

Mr.  Keefei's  contention  was  that  there  was  no  alienation 
of  this  land  by  the  locatee,  that  he  simply  contracted  to 
complete  the  settlement  duties  and  after  the  settlement 
duties  were  performed  and  patent  itisued,  that  he  and  his 
wife  then  agreed  to  convey  to  Barrie. 

That  argument  simply  amounts  to  this:  What  the  statute 
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prohibits  being  done  directly,  can  in  the  way  suggested  be   Judgment, 
accomplished  indirectly.  MacMahon, 

If  that  contention  were  to  hold  good,  the  restraint  on  *^' 
alienation  provided  by  the  statute  could  be  evaded  with 
the  greatest  facility,  for  all  the  intending  purchaser  would 
require,  would  be  to  obtain  from  the  locatee  and  his  wife, 
an  agreement  to  convey  upon  the  patent  being  issued,  and 
after  the  issuance  of  the  patent  the  agreement  could  be 
enforced  in  an  action  for  specific  performance.  One  object 
of  the  statute  was  to  conserve  the  interest  of  the  wife 
from  being  sacrificed  by  the  husband.  The  whole  intent 
and  object  of  the  clauses  of  the  statute  would  be  defeated 
if  the  doctrine  of  estoppel  were  given  effect  to :  Doe  d. 
Tiffany  v.  McEwan  (1887),  5  O.  S.,  at  p.  606  ;  Chapiewaki 
V.  CamjibeU  (1898),  29  O.  R.  343. 

The  other  point  urged  by  Mr.  Keefer  was  that  where 
the  fee  is  in  the  grantee,  there  can  be  no  restraint  on 
alienation.  That  does  not  apply  where  the  grant  is  from 
the  Crown,  and  I  refer  to  it  to  shew  that  the  point 
has  not  been  overlooked.  The  lord  might  have  res- 
trained alienation  of  his  tenant  by  condition,  because  the 
lord  had  a  possibility  of  a  reverter,  and  so  it  is  in  the  King's 
case  at  this  date,  because  he  may  reserve  a  tenure  to  himself. 
In  Sheppard's  Touchstone,  p.  130,  it  is  said  :  "  But  if  the 
condition  be  that  the  feoffee  or  grantee  shall  not  alien  the 
thing  granted  to  any  person  whatsoever,  or,  that  if  he  do 
alien  to  any  person,  that  he  shall  pay  a  fine  to  the  feoffor ; 
these  conditions  are  void  in  the  case  of  a  common  person 
as  repugnant  to  the  estate.  But  in  case  of  the  King,  such 
conditions  are  good."  So  in  Chitty's  Prerogatives  of  the 
Crown,  386,  note  (A),  he  says :  "  But  it  seems  that  the  King 
may  convey  in  fee  with  a  condition  restraining  the  grantee 
from  alienating."  And  the  Master  of  the  Rolls  in  Ireland, 
in  F(ywleT  v.  FowLer  (1866),  Ir.  Ch.  Rep.,  vol.  16,  p.  607, 
decided  that  the  Crown  by  its  prerogative,  may  annex  a 
condition  against  alienation  to  a  grant  in  fee. 

The  plaintiffs  ask  if  the  defendants  are  held  entitled  to 
succeed  that  there  should  be  a  reference  as  to  the  value  of 
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Jodgmeiit.   the  improvements  made  by  the  plaintifis  Dnder  mistake  as 

HacMahon,    ^  ^^^le. 

^'  There  could  be  no  mistake  as  to  title  where  the  plain- 

tiffs' testator  obtained  a  contract  of  sale  from  the  locatee 
in  the  face  of,  and  in  direct  violation  of  the  express  statu- 
tory prohibition  in  the  statute. 

There  must  be  judgment  for  the  defendant  dismissing 
the  plaintiff's  action  with  cx)6ts,  and  declaring  that  the 
defendant  is  the  owner  of  the  lands,  and  that  she  is  en- 
titled to  immediate  possession  thereof  and  to  have  the 
caution  discharged.  She  is  also  entitled  to  the  mesne 
profits  since  the  date  of  the  injunction,  and  to  damages 
arising  from  the  issue  of  the  injunction ;  and  if  the  parties 
cannot  agree  as  to  the  mesne  profits  and  damages,  there 
will  be  a  reference  to  the  local  Master  at  Port  Arthur. 

The  defendant  is  to  have  the  costs  of  the  counterclaim. 

6.  A.  B. 
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[DIVISIONAL  COURT.] 

Rice  v.  Rice  et  al. 

Frauduleut  Conveyance — Husband  and  Wife — Separate  Income — Payment 
of  to  ffnshand — Gijl —  Presumption. 

A  married  woman  having  separate  estate  paid  over  her  income  therefrom 
to  her  hnaband  who  treated  it  as  his  own,  and  used  it  towards  paying 
the  ordinary  family  expenses  without  keeping;  a  separate  account,  pay- 
ing her  no  interest  and  giving  no  acknowledgment,  all  her  business 
matters  bein^  under  his  management.  After  many  years  of  this 
kind  of  dealing  the  husband  who  had  for  some  time  been  largely 
indebted  to  the  plaintiff,  being  pressed  for  payment  immediately 
made  a  conveyance  of  his  property  to  his  wife  without  her  knowledge, 
and  without  her  being  informed  of  the  fact,  the  consideration  for  which 
it  was  sought  in  this  action  to  support  by  alleging  that  the  payments 
to  the  husband  had  been  made  as  loans  :  — 

Heldt  that  the  onus  of  proof  that  payment-s  of  income  to  her  husband 
were  by  way  of  loan,  and  not  of  gift  was  on  the  wife,  and  that  the 
evideoce  of  both  defendants,  being  without  corroboration,  did  not  sup- 
port the  allegation,  and  the  conveyance  was  set  aside  as  fraudulent 
against  creditors. 

This  was  an  appeal  from  the  judgment  of  the  trial  Judge  Statement. 
in  an  action  brought  to  set  aside  a  conveyance  of  real 
estate  and  a  transfer  of  money,  made  by  a  husband  to  his 
wife  as  fraudulent  against  creditors. 

The  action  was-  tried  at  the  non-Juiy  Sittings  held  in 
Toronto  on  the  2nd  March,  1898. 

Wallace  Nesbiit,  and  H,  Tf.  Mickle,  for  the  plaintiff. 
JohnstoUy  Q.C.,  and  Heighinyton,  for  the  defendants. 

The  following  cases  were  referred  to  by  the  learned 
Judge  and  discussed  during  the  argument:  Warner  v. 
Murray  (1889),  16  S.  C.  R.  720;  Hopkins  v.  HopJdna 
(1883),  7  O.  R.  224.  and  Dufreme  v.  Dufreane  (1885),  10 
0.  R.  773. 

The  facts  sufficiently  appear  in  the  judgments  in  the 
Divisional  Court. 

At  the  close  of  the  argument  the  following  judgment 
was  delivered  by 
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Judgment.    MEREDITH,  J.  : — 

Meredith,  J. 

The  main  question  for  consideration  in  this  case  is 
one  of  fact.  The  question  for  consideration  in  all  cases  of 
this  class  is  really  the  question  of  fact,  whether  contrary 
to  the  Statute  of  Elizabeth,  or  the  Provincial  Act,  a  wrong 
has  been  done,  a  fraud  committed.  The  important  enquiry 
is,  with  what  intent  was  the  ti'ansfer  made  ? 

Judges  may  lay  down  rules,  they  may  adopt  principles, 
in  regard  to  cases  of  this  kind ;  but  they  all  can  have  but 
one  object  in  view,  that  is,  the  proper  way  of  ascertaining 
the  fact,  reaching  the  truth,  on  the  question  of  the  purpose 
and  intention  with  which  the  transaction  took  place. 

I  must  find  that  these  transactions  are  tainted  with 
fraud,  else  the  plaintiff  cannot  succeed.  It  is  he  who  is 
attacking  them. 

The  question  is  obviously  a  difficult  one,  in  many  cases, 
l^ecause  we  cannot  directly  read  the  minds  of  the  parties ; 
we  cannot  read  their  thoughts  and  intentions ;  we  have  to 
determine  what  their  thoughts  and  intentions  were  in  the 
best  way  we  can,  and  they  are  seldom  shewn  by  state- 
ments made  by  them  at  the  time,  which  would  condemn 
them,  or  by  writings,  although  occasionally  there  are  such 
cases.  The  mind  must  be  read  by  the. acts  of  the  parties, 
in  the  light  of  the  surrounding  circumstances ;  and  in  most 
cases,  though  a  difficult  task,  a  right  conclusion  is  reached* 

Where  there  is  no  consideration  for  a  convej'ance  made 
by  a  person  in  embarrassed  circumstances,  one  at  once 
says  it  is  obvious  that  the  conveyance  was  made  for  the 
purpose  of  defeating  creditors ;  what  other  object  could 
there  be  ? 

If  another  sufficient  object  can  reasonably  be  suggested, 
or  where  a  payment  of  money  has  been  made  or  any 
other  valuable  consideration  has  passed,  it  is  obviously 
more  difficult  to  come  to  the  conclusion  that  the  transac- 
tion cannot  stand,  that  there  was  no  real  intention  in  good 
faith  to  do  that  which  the  transfer  accomplishes. 

Now,  the  one  important  question  of  fact  in  this  case  is 
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whether  there  was  or  was  not  any  consideration.  As  to  Judgment. 
that,  upon  the  whole  evidence  before  me,  I  must  reach  Meredith,  J. 
the  conclusion  that  there  was;  that  there  was  a  debt 
existing  at  the  time  the  conveyance  was  made,  created  at 
the  time  these  payments  were  made,  from  husband  to 
wife.  Unquestionably  the  wife's  money  passed  into  his 
hands,  and  no  one  says  there  was  any  gift.  If  nothing 
had  been  said,  the  strong  inclination  in  my  mind  would 
be  to  hold,  as  a  matter  of  fact,  apart  from  any  rule  in 
equity,  that  there  was  a  gift;  but  here  the  debtor  has 
testified  to  the  debt,  and  the  creditor  has  testified  to  the 
debt,  and  I  am  favourably  impressed  with  the  testimony  of 
the  creditor ;  I  am  not  prepared  to  say  she  has  wilfully 
stated  what  was  not  true ;  and,  unless  I  am  prepared  to 
say  that,  I  cannot  reach  the  conclusion  that  there  was  no 
debt  existing  between  the  parties. 

Then  there  was  a  valid  consideration;  that  consideration 
was  a  pre-existing  debt.  Neither  that  consideration,  nor 
any  consideration  will  save  the  transaction  if  it  really  took 
place  for  the  purpose  of  defeating  creditors.  If  the  wife  had 
known  that  her  husband  was  in  embarrassed  circumstances, 
that  would  be  a  fact  tending  to  shew  that  intention :  and  in 
some  cases  might  be  conclusive ;  I  mean  conclusive  as  a 
matter  of  fact ;  that  which  ought  to  be  implied,  as  a  matter 
of  fact,  in  the  circumstances ;  but  I  cannot  find  that  she 
was  aware  he  was  in  embarrassed  circumstances  at  the 
time  this  conveyance  was  made. 

And  I  do  find  that  there  was  a  pre-arrangement,  made 
in  the  month  of  April,  under  which  the  husband  was  to 
make,  and  ought  to  have  made,  a  deed  of  the  property  at 
an  earlier  date — earlier  I  mean  than  the  date  of  the  con- 
veyance. That  was  not  done;  but  the  case  ought  to 
be  looked  at  as  if  it  had  been  done  when  it  ought 
to  have  been  done.  I  have  no  manner  of  doubt  that  the 
husband  was  driven  to  make  this  conveyance,  at  the  very 
time  when  made,  by  the  proceedings  taken  on  his 
brother  8  behalf  to  compel  him  to  pay  the  large  debt  which 
he  owes  to  that  brother.     But  the  wife  was  not  aware  of 
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Judgment,  that ;  and,  as  I  said  before,  the  matter  is  to  be  taken  as  if 
Meredith,  J.  ^^^  conveyance  had  been  made  at  the  time  it  ought  to 
have  been  made. 

Where  there  is  a  valid  consideration,  the  rule  is  that 
the  intention  to  commit  the  fraudulent  act  there  must  be 
on  the  part  of  both  transferror  and  transferree. 

I  do  not  think  this  conveyance  has  been  successfully 
attacked  under  the  Statute  of  Elizabeth,  or  under  the  Pro- 
vincial Act. 

The  defendants*  position  as  to  the  money  is  quite  strong ; 
there  was  a  good  debt,  the  relationship  of  debtor  and 
creditor  existed  between  husband  and  wife;  when  he 
could  not  pay  in  money  he  gave  the  property  in  question 
in  payment. 

Upon  the  whole  evidence  I  am  obliged  to  consider  that 
the  plaintiff  has  not  made  out  his  case,  and  that  the  action 
must  be  dismissed  ;  but  for  the  reasons  I  have  before 
indicated  I  ishall  not  give  costs  to  either  of  the  defendants. 
I  think  they  have  brought  this  law  suit  upon  themselves. 
The  plaintiff  was  quite  justified  in  investigating  these 
things,  which  upon  their  face  had  a  very  suspicious  ap- 
pearance,— primd  facie  may  have  seemed  a  transaction 
which  ought  to  be  set  aside. 

The  action  will  be  dismissed,  without  costs. 

From  this  judgment  the  plaintiff  appealed,  and  the  appeal 
was  argued  on  the  12th  and  13th  September,  1898,  before 
a  Divisional  Court  composed  of  Armour,  C.  J.,  Falcon- 
bridge,  and  Street,  JJ. 

Ayleaworthy  Q.  C,  and  H,  W,  Miclde,  for  the  appeal. 
The  plaintiff  is  a  judgment  creditor  on  a  note  for  money 
lent,  a  large  portion  of  which  went  into  the  house  built  on 
the  propertj^  in  question.  The  evidence  shews  the  money 
was  transferred  and  the  conveyance  made  almost  contem- 
poraneously with  the  threatened  proceedings  to  collect 
the  note.  Everything  was  done  voluntarily,  and  without 
the  wife's  knowledge.     She  did  not  even  know  what  was 
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done  with  the  money  after  it  was  transferred  to  her.     The  Argoment. 
trial  Judge  erred  in  finding  that  the  wife  was  a  creditor 
of  the  husband,  and  that  therefore  there  was  a  considera- 
tion for  the  conveyance  and  transfer.     She  never  was  a 
creditor.     The  moneys  she  handed  to  the  husband  were 
gifts,  and   could  not  be  recovered  back  by  her,  although 
they  are  now  claimed  to  have  been  loans.     She  recovered 
a  judgment  for  her  alleged  claim  against  her  husband  and 
did  not  even  give  credit  for  the  nominal  consideration  for 
the  conveyance.     The  moneys  handed  to  him  were  not  the 
corpus  of  her  estate,  but  mere  annual  income.     We  refer 
to  Caton  v.  Rideout  (1849),  1  MacN.  &  G.  599  ;  Edwards 
v.  Cheyne  (1888),   13  App.  Cas.  385;  Peacock  v.   Monk 
(1750),  2  Ves.  Sr.  190;  Alexander  v.  Barnhill  (1888),  21 
L  R.  Ir.  511  ;  Beresford  v.   The  Archbishop  of  Armagh 
(1844),  13  Sim.  643 ;  In  re  Flamaiik,  Wood  v.  Cock  (1889), 
40  Ch.  D.  461,  followed  in  Briggs  v.  WUlson  (1897),  24 
A.  R.  521 ;   Hopkins  v.  Hopkins  (1883),  7  O.  R.  224 ; 
JDufrcsne  v.  Dufresne  (1885),  10  0.  R.  773,  at  pp.  777, 778; 
Oliver  v.  McLaughlin  (1893),  24  O.  R.  41 ;  Irwin  v.  Free- 
man  (1867),  13  Gr.  465. 

Johnston,  Q.  C,  and  Heighington,  contra.  The  evidence 
of  both  defendants  shews  the  moneys  were  not  gifts  but 
loans  to  the  husband,  in  many  instances  paid  by  her  per- 
sonal cheques.  The  plaintiff's  claim  was  no  higher  than 
the  wife's.  There  was  no  effort  on  her  part  to  defeat  cre- 
ditors, but  merely  to  secure  performance  of  the  agreement 
originally  made  to  secure  her.  She  was  not  aware  that  he 
was  in  debt,  and  notice  to  him  is  not  notice  to  her.  The 
payment  of  the  money  is  not  reached  by  the  statute, 
R  S.  O.  ch.  147,  sec.  3,  if  there  is  a  debt.  It  makes  no 
difference  whether  the  money  was  income  or  corpus  if 
there  was,  as  here,  an  agreement  to  repay,  and  the  wife 
could  insist  on  security:  Hope  v.  May  (1897),  24  A.  R.,per 
Hagarty,  C.J.  0.,  at  p.  23  ;  Laivson  v.  McGeoch  (1893),  20 
A  R.,  per  Osier,  J.  A.,  at  p.  471 ;  Montgomery  v.  Gorhit 
(1895),  24  A.  R.  147;  Webster  v.  Crickmore  (1898),  25 
A  R.  97 ;  Lush's  Law  of  Husband  and  Wife,  2nd  ed.,  p. 
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Argument    178  et  8€q. ;  Eowe  V.  Bowe  (1848),  2  DeG.  &  Sm.  294; 
Woodward  v.  Woodward  (1863),  3  D.  J.  &  S.  672. 
Mickle,  in  reply. 

June  19,  1899.    Armour,  C.  J.  .— 

The  female  defendant  is  the  daughter  of  the  late  Thomas 
Xailey,  and  w&s  married  to  the  male  defendant  twenty- 
eight  or  twenty-nine  years  before  the  trial  of  this  cause. 

In  January,  1871,  the  said  Thomas  Lailey  gave  the 
female  defendant  $500,  and  on  the  23rd  December,  1876^ 
he  wrote  to  her  the  following  letter : 

"  Toronto,  December  23rd,  1876. 
"  Dear  Daughter  Rebecca, 

'*  I  propose  shortly  investing  the  sum  of  five  thousand 
dollars  which  you  will  receive  the  interest  of,  for  your  own 
use  and  doing  the  same  for  Emma  for  her  use,  and  as  I 
cannot  invest  the  amount  at  present,  I  intend  to  pay  you 
and  her  the  sum  of  four  hundred  dollars  annually,  say 
$200  on  the  2nd  day  of  January  and  8200  on  the  2nd  day 
of  July — a  cheque  for  the  first  payment  is  enclosed. 

"  The  principal  sum  of  five  thousand  dollars  if  invested 
and  handed  over  to  you  would  be  a  charge  against  that 
portion  of  my  estate  you  will  be  entitled  to  receive,  but  the 
half-yearly  amount  paid  until  then,  or  the  interest  arising 
from  the  principal  sum,  if  invested,  is  to  be  a  gift  and  not 
to  be  a  charge  in  any  wa;y.  And  to  prevent  any  misun- 
derstanding of  my  intentions  should  it  arise  let  this  letter 
be  preserved." 

This  sum  of  $200  was  paid  by  Thomas  Lailey  to  the 
female  defendant  half-yearly  up  to  and  including  January 
2nd,  1879,  and  from  that  time  till  his  death  in  June,  1891, 
the  sum  of  $100  was  paid  by  him  to  the  female  defen- 
dant. 

By  the  will  of  the  said  Thomas  Lailey  these  payments 
were  to  be  continued  for  one  year  after  his  decease,  and 
accordingly  $100  was  paid  to  her  on  Julj'  6,  1891,  and 
$100  on  January  5,  1892,  by  the  executors. 
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And  by  the  said  will  $15,000  was  to  be  set  apart  and   Judgment, 
invested,  and  the  interest  therefrom  was  directed  to  be  Armour,  C.J, 
paid  to  the  female  defendant  for  her  separate  use. 

Accordingly  there  was  paid  to  her  by  the  executors 
thereafter,  the  following  sums  at  the  following  dates : 

1893,  July    5 J450  00 

1894,  Jan.  23 350  00 

July  28 350  00 

1895,  Jan.  22 450  00 

July    4 450  00 

1896,  Jan.  27 350  00 

Aug.   5 350  00 

All  the  above  sums  were  paid  by  the  cheques  of  Thomas 
Laiiey  in  his  lifetime,  and  after  his  decease  by  the  cheques 
of  his  executors ;  and  all  the  said  cheques  were  made  pay- 
able to  the  female  defendant,  and  were  all  endorsed  over 
by  her  to  the  male  defendant,  who  drew  the  money  thereon 
and  used  the  same  in  like  manner  as  his  other  money. 

The  law  as  to  such  a  dealing  by  the  wife  with  the  income 
of  her  separate  estate  is  laid  down  by  Lord  Chancellor 
Cottenham  in  Caton  v.  Bideout  (1849),  1  MacN.  &  G. 
599,  as  explained  by  Lord  Watson  in  Edwards  v.  Ckeyne 
(1888),  13  App.  Gas.  385.  Lord  Gottenham  in  Caton  v. 
Rideouty  said  :  "  The  question  depends  entirely  upon  the 
force  of  the  evidence  before  me,  upon  which  alone  I  can 
proceed  ;  for  there  is  no  doubt  whatever  about  the  rule  of 
law,  or  rather  the  rule  of  equity.  A  wife  having  property 
settled  for  her  separate  use  is  entitled  to  deal  with  the 
money  as  she  pleases.  If  she  directly  authorizes  the 
money  to  be  paid  to  her  husband  he  is  entitled  to  receive 
it,  and,  she  can  never  recall  it.  No  direct  authority  has 
been  produced  which  affects  the  case  before  me.  If 
the  husband  and  wife  living  together  have  for  a  long  time 
ao  dealt  with  the  separate  income  of  the  wife,  as  to  shew 
that  they  must  have  agreed  that  it  should  come  to  the 
hands  of  the  husband  to  be  used  by  him  (of  course  foi- 
their  joint  purposes),  that  would  amount  to  evidence  of  a 
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Judgment,  direction  on  her  part,  that  the  separate  income,  which  she 
Armour,  CJ.  Otherwise  would  be  entitled  to,  should  be  received  by 
him,"  at  p.  601. 

In  this  case  the  female  defendant  directly  authorized  the 
money  to  be  paid  to  the  male  defendant  by  endoi-sing  the 
cheques  over  to  him. 

Lord  Cottenham  then  proceeded  to  discuss  the  evidence 
in  the  case  before  him,  and  said :  "  Having  come  to  this 
conclusion,"  that  is,  the  conclusion  that  the  wife  directly 
authorized  the  payment  of  the  money  to  the  husband,  "  on 
the  evidence,  the  result  is  that  the  rule,  which  is  acquiesced 
in,  and  not  disputed  by  the  Vice-Chancellor, — that  sepa- 
rate money  of  the  wife  paid  to  the  husband,  with  her  con- 
currence or  by  her  direct  authority,  to  be  inferred  from 
their  mode  of  dealing  with  each  other,  cannot  be  recalled, — 
must  be  applied  to  the  present  case.  If  I  were  to  hold  the 
contrary,  I  do  not  know  to  what  extent  such  a  decision 
would  go.  In  ninety-nine  cases  out  of  a  hundred  separate 
property,  which  is  introduced  as  a  protection  to  the  wife, 
does  not  take  effect :  all  things  going  ri^ht :  and  no  distinc- 
tion being  made,  the  question  of  separate  property  does  not 
arise ;  the  property  is  used  as  a  common  fund  for  the 
benefit  of  the  family,  and  in  that  way  naturally  falls  under 
the  control  and  management  of  the  husband.  If,  however, 
it  be  once  assumed  that  the  wife  by  herself,  or  by  those 
who  represent  her,  may  call  upon  the  estate  of  the  husband 
or  the  husband  himself  to  repay  the  money  so  far  as  they 
can  trace  it,  it  is  impossible  to  tell  what  confusion  might 
not  be  introduced  into  a  family,  for  the  wife  might  say, 
that  certain  stock  had  been  bought  with  her  separate 
property,  even  when  there  was  positive  proof  of  an  appoint- 
ment by  her  in  favour  of  her  husband.  The  practice 
between  the  husband  and  wife  is  proper  evidence  to  shew 
acquiescence  and  concurrence,"  at  pp.  603,  604. 

And  Lord  Watson  in  Edwards  v.  Gkeyne,  referring  to  the 
case  of  Gatoii  v.  RideouU  said  "  the  expression  '  of  course 
for  their  joint  purposes,*  occurring  in  the  first  of  these 
quotations,  may  appear  to  be  somewhat  ambiguous;  but  it 
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is  obvious  from  his  decision  that  the  noble  and  learned  Jadgmeot. 
Lord  merely  intended  to  say  that  the  wife's  tacit  assent  to  Armoar,  O.J. 
her  husband's  receiving  and  using  her  separate  income  for 
joint  family  or  other  purposes  would  constitute  an  eflectual 
gift,  whether  the  sums  received  by  her  husband  were 
expended  on  these  purposes,  or  were  allowed  to  accumu- 
late," at  p.  392. 

The  male  defendant  had  been  for  some  three  or  four 
years  largely  indebted  to  the  plaintiff,  and  one  of  the 
claims  sought  to  be  recovered  in  this  action  was  a  promis- 
sory note  dated  the  17th  October,  1896,  made  by  the  male 
defendant,  payable  six  months  after  the  date  thereof,  to 
the  order  of  the  plaintiff,  for  the  sum  of  six  thousand 
dollars,  with  interest  at  the  rate  of  six  per  cent  per 
annum. 

This  note  fell  due  on  the  30th  April,  1897,  and  on  the 
22nd  April,  1897,  the  male  defendant  paid  to  the  credit  of 
the  female  defendant  in  a  savings  bank  the  sum  of  S1,000. 

The  plaintiff  thereafter  placed  this  note  in  the  hands  of 
his  solicitors  for  collection,  who  wrote  to  the  male  defen- 
dant the  following  letter : — 

"Toronto,  16th  June,  1897. 
"  Dear  Sir : — Mr.  W.  H.  Rice  has  placed  in  our  hands 
for  collection  a  note  made  by  you  in  his  favour,  dated  17th 
October  last,  at  six  months  for  $6,000,  with  interest  at  six 
per  cent.  We  hope  that  you  will  be  able  at  once  to  make 
such  arrangements  for  settling  this  as  will  render  any  pro- 
ceedings unnecessary." 

This  letter  was  received  by  the  male  defendant  on  the 
16th  June,  1897,  and  on  the  following  morning,  the  17th 
June,  1897,  he  went  to  St  Catharines  and  had  the 
impeached  conveyance  drawn  from  himself  to  the  female 
defendant  for  the  expressed  consideration  of  $2,000,  and 
had  the  same  registered,  and  paid  to  the  credit  of  the 
female  defendant,  in  the  same  savings  bank,  the  sum  of 
$700. 

The  female  defendant  was  not  aware  of  these  transactions 
for  some  time  after. 
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Jadgment.        And  it  appeared  that  the  female   defendant  left  the 
Amumr,  C.J.  entire  management  of  her  affairs  and  business  to  the  male 
.    defendant. 

The  male  defendant  thereupon,  on  the  same  17th  June, 
1897,  wrote  to  the  plaintiff's  solicitors  as  follows : — 

"Toronto,  June  l7th,  1897. 
"Dear  Sirs: — Yours  of  the  16th  received.  I  do  not 
think  it  will  be  necessary  for  my  brother  to  sue  me  for 
anything  that  I  may  owe  him.  I  think  matters  can  be 
arranged.  It  will  be  very  sad  if  we  have  to  go  into  Court, 
I  will  go  over  and  see  him,  and  I  trust  will  be  able  to 
make  some  arrangements  with  him." 

No  arrangements  having  been  made,  and  the  plaintiff 
becoming  aware  of  the  transfers  and  conveyance  above  set 
forth  from  the  male  defendant  to  the  female  defendant, 
brought  this  action  on  the  29th  June,  1897. 

After  this  action  was  commenced,  the  male  defendant 
made  up  an  account  of  all  the  money  received  by  him,  the 
proceeds  of  all  the  cheques  above  mentioned,  as  having 
been  endorsed  over  to  him  by  the  female  defendant, 
amounting  in  all  to  the  sum  of  $6,850,  and  credited 
thereon  the  sums  of  $1,000  and  $700  paid  by  him  to  the 
credit  of  the  female  defendant  in  the  savings  bank  as 
above  mentioned,  shewing  a  balance  of  $5,150. 

And  on  the  11th  September,  1897,  the  female  defendant 
commenced  an  action  to  recover  this  balance  from  the  male 
defendant  by  writ  specially  endorsed,  as  follows : — 

"  The  plaintiff's  claim  is  for  the  sum  of  $5,150  for  money 
lent.  The  following  are  the  particulars :  To  money  lent 
by  the  plaintiff  to  the  defendant/*  (Setting  out  the  dates 
and  amounts  of  the  money  received  by  the  male  defen- 
dant from  the  female  defendant  as  set  forth  in  the  account 
made  up  by  him,  amounting  to  the  sum  of  $6,850,  and 
crediting  thereon  the  said  sum  of  $1,700,  leaving  a  balance 
of  $5,150.) 

This  writ  having  been  served,  and  no  appearance  having 
been  entered,  judgment  was  signed  on  the  22nd  day  of 
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September,  1897,  for  the  said  sum  of  $6,150  and  costs  to  Judgment. 
^  taxed.  Armour,  C.  J. 

"  There  is  a  great  difference  between  the  receipt  of  the 
income  of  a  wife's  separate  property  by  her  husband  and 
of  the  corpus. 

**  In  the  latter  case,  the  onus  of  proof  of  a  gift  by  the 
wife  to  the  husband  lies  upon  him,  and  must  be  clearly 
established,  or  else  the  husband  will  be  held  to  be  a  trustee 
for  his  wife. 

"In  the  former  the  onus  lies  on  the  wife,  save,  perhaps,  as 
to  the  last  year's  income,  and  she  must  establish  clearly 
and  conclusively  that  her  husband  received  her  income  by 
way  of  loan":  Alexander  v.  Barnhill  (1888),  21  L. R.  Ir. 
oil,  at  p.  515. 

The  defendants  set  up  on  the  trial  of  this  cause  that  these 
several  sums  received  by  the  male  defendant  from  the 
female  defendant  were  all  loans,  and  so  understood  to  be 
between  them  at  each  time  each  sum  was  received. 

If  we  are  to  believe  implicitly  what  the  parties  to  a 
fraudulent  transaction  swear  to  in  regard  to  it,  any  further 
attempt  to  set  aside  fraudulent  transactions  might  as  well 
be  abandoned. 

But  it  is  our  duty  to  consider  the  interest  such  parties 
have  in  upholding  the  impeached  transaction,  and  the 
motives  inducing  them  to  enter  into  it,  to  see  whether  their 
story  is  corroborated,  if  not  by  independent  testimony,  at 
all  events  by  the  circumstances  attending  the  transaction, 
to  see  whether  it  is  reasonable  and  probable,  and  whether 
it  is  consistent  with  their  conduct  relating  to  the  transac- 
action,  and  with  the  circumstances  surrounding  it. 

The  parties  here  are  both  interested  in  upholding  the 
impeached  transactions,  and  to  that  end  in  shewing  that 
these  sums  were  loans,  the  motive  prompting  the  female 
defendant  may  be  inferred  from  her  interest,  the  motive 
prompting  the  male  defendant  was  to  hinder  the  plaintiff 
in  getting  his  money  as  is  apparent  from  his  hastening, 
immediately  upon  receipt  of  the  letter  of  the  plaintiff's 
solicitors,  to  St.  Catharines  to  execute  the  impeached  con- 
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Jsdgment.  veyance  and  to  transfer  the  $700  to  the  female  defendant 
Amumr,  C.J.  and  by  the  celerity  which  he  subsequently  exhibited  in 
transferring  the  money  he  had  in  the  bank  to  the  safer 
receptacle  of  his  own  pocket. 

Their  story  is  not  corroborated  eitiier  by  independent 
testimony  or  by  any  of  the  circumstances  attending  the 
transaction,  and  corroboration  in  such  a  case  as  this  was 
thought,  and  I  think  rightly  thought,  to  be  essential  in  The 
Merdvants  Bank  of  Canada  v.  Clarke  (1871),  18  Gr.  594. 

It  is  neither  reasonable  nor  probable  nor  consistent  with 
their  conduct  and  with  the  circumstances  attending  the 
receipts  of  those  sums. 

These  sums,  thirty -nine  in  number,  and  extending  during 
a  period  of  twenty-five  years,  are  all  said  to  have  been 
loans,  no  account  kept  of  them,  no  voucher  taken  for  them^ 
no  stipulation  for  the  repayment  thereof  or  for  interest 
thereon,  and  no  account  kept  in  the  books  of  the  male 
defendant  shewing  a  credit  to  the  female  defendant  in 
respect  of  any  of  them. 

The  conduct  of  the  defendants  with  respect  to,  and  the 
circumstances  attending  their  dealing  with  these  sums  are 
totally  inconsistent  with  the  idea  of  their  being  loans ;  and 
I  think  it  ought  to  have  been  found  and  ought  now  to  be 
found  that  they  were  not  loans. 

It  is  quite  clear,  however,  in  my  opinion,  that  the 
impeached  conveyance  was  purely  voluntary.  It  is  ex- 
pressed to  have  been  made  in  consideration  of  $2,000,  and 
it  is  attempted  to  support  this  consideration  as  a  part  of 
-  the  sums  alleged  to  have  been  loaned,  but  this  attempt 
fails  when  we  find  that  the  female  defendant  subsequently 
to  the  making  of  the  impeached  conveyance  recovered 
judgment  against  the  male  defendant  for  the  whole  amount 
of  the  sums  alleged  to  have  been  loaned,  except  the  sum 
of  81,700  paid  by  the  male  defendant  to  her  credit  in  the 
savings  bank. 

In  my  opinion  the  impeached  transfers  and  conveyance 
were  and  are  fraudulent  and  void  as  against  the  plaintifiT, 
and  ought  to  be  so  declared,  and  the  plaintiff  ought  to 
have  his  costs  of  this  suit. 
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FaLCONBRIDOE,  J. : —  Judgment. 

_  Falconbridge, 

I  concur.  j. 

Street,  J. : — 

I  entirely  agree  with  the  conclusions  at  which  the  Chief 
Justice  has  arrived. 

It  appears  that  the  moneys  which  are  alleged  to  have 
been  loaned,  from  time  to  time,  by  the  wife  to  the 
husband,  and  which  are  relied  upon  as  furnishing  the 
consideration  for  the  conveyance  by  the  husband  to 
the  wife,  are  certain  moneys  to  which  she  became 
entitled  as  income  under  the  will  of  her  father  ;  and  which 
her  husband  has  received  half-yearly  for  the  twenty-five 
or  twenty-six  years  before  the  conveyance  in  question  was 
made. 

These  moneys  have  been  treated  by  him  as  his  own, 
and  have  formed  part  of  the  fund  out  of  which  all 
his  disbursements,  including  the  expenses  of  the  family  for 
living,  clothing,  education  of  children,  etc.,  were  made. 
No  separate  account  was  ever  kept  of  them :  no  promise  to 
repay  them  was  made :  no  interest  was  ever  paid  or  agreed 
to  be  paid  upon  them,  and  no  acknowledgment  of  them 
was  ever  given. 

At  the  end  of  twenty-five  or  twenty-six  years  of  this 
sort  of  dealing,  the  husband  being  indebted  to  his 
brother,  the  plaintiff,  upon  a  note  for  $6,000,  and 
being  pressed  for  payment  by  a  solicitor,  immediately 
made  a  conveyance  to  his  wife  of  the  property  in  question, 
being  practically  his  whole  assets,  without  her  knowledge, 
and  without  her  being  informed  of  the  fact,  apparently  for 
some  time  afterwards. 

The  conveyance  is  sought  to  be  supported  upon  the 
theory,  that  these  payments  from  the  estate  of  the  wife's 
father,  received  by  the  husband  from  time  to  time,  were 
to  be  treated  as  a  series  of  loans,  and  the  learned  Judge 
who  tried  the  case  has  so  treated  them. 

The  cases,  referred  to  in  the  judgment  of  the  Chief 
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Judgment.  Justice,  do  not  appear  to  have  attracted  the  attention  of 
Street,  J.  the  Judge  at  the  trial ;  and  it  appears  to  me,  that  the  prin- 
ciples laid  down  in  them,  and  the  reasoning  upon  which 
those  principles  are  founded,  are  directly  in  point  in  the 
present  case,  and  cannot  be  overlooked. 

The  presumption  in  the  case  of  dealings,  such  as  we 
find  here,  by  a  husband  with  bis  wife's  income,  agreed  to 
by  her,  is  directly  against  the  theory  of  a  series  of  loans. 
The  evidence  to  the  contrary  of  the  presumption  strikes 
me  as  being  of  the  most  unsatisfactory  character,  especially 
that  which  is  to  be  found  in  the  cross-examination  for 
discovery  of  the  parties. 

The  husband  says,  that  he  kept  books  of  account  up  to 
five  years  ago,  but  he  does  not  produce  them.  He  says 
that  he  made  up  his  account,  against  his  wife  since 
this  action  was  begun  from  an  old  book  which  was  in  exist- 
ence when  the  account  was  made  up,  but  which  he  des- 
troyed after  making  up  the  account : 

77.  Q.  You  have  an  account  here  that  yon  made  up  ?  (Account  pro- 
duced.)   A.  Yea,  sir. 

78.  Q.  Will  you  tell  me  how  you  made  up  that  account,  what  process 
you  went  through  in  making  up  the  account  ?  A.  I  had  a  memo,  in  an 
old  book  which  this  account  is  made  from. 

79.  Q.  Where  is  that  memo.  ?    A.  That  is  destroyed. 

80.  Q.  When  did  you  destroy  it  ?  A.  Some  time  ago,  after  I  had  made 
up  this  account. 

The  wife  says  repeatedly  in  her  cross-examination,  that 
she  left  her  whole  business  matters  absolutely  in  her 
husband's  bands. 

The  only  contemporaneous  written  evidence  of  their 
dealings  has,  therefore,  been  destroyed  by  the  husband 
after  the  present  action  was  begun. 

In  my  opinion  it  is  impossible,  upon  a  careful  considera- 
tion of  the  evidence  before  us,  to  come  to  the  conclusion, 
that  any  debt  existed  from  the  husband  to  the  wife  ;  or  to 
come  to  any  other  conclusion  than  that  the  consideration 
for  the  transfer  of  the  property  here  attacked,  was  trumped 
up  at  the  last  moment  for  the  purpose  of  removing  it  from 
the  reach  of  the  husband's  creditors. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

Brown  v.  Grady  et  al. 

Infant — Mortgage — CovenaiUfor  Payment— Approval  of  Master— Mistake 
— Repudiation — Delay, 

The  defendant  was  one  of  several  cestuis  que  trust  who  joined  with  their 
troBtee  in  a  mortga/e  for  the  purpose  of  discharging  a  lien  upon  the 
trust  estate.  It  was  recited  in  the  mortp;age  deed  that  they  had  agreed 
to  join  therein  in  order  to  vest  all  their  interests  in  the  mortgagee,  bat 
subject  to  the  terms  of  the  mortgage.  The  defendant  was  then  an 
infant  under  nineteen  years  of  age,  out  that  fact  did  not  appear  on  the 
face  of  the  instrument,  in  which  she  was  made  to  covenant  for  payment 
of  the  mortgage  money.  The  instrument  was  marked  *  *  approved  "  by 
the  Master  (who  had  directed  the  trustee  to  execute  the  mortgage)  but 
not  by  the  official  guardian.  It  was  stated,  however,  at  the  bar  that 
the  latter  did  approve  on  behalf  of  the  infant,  and  that  some  pencil 
marks  on  the  instrument  signified  his  approval.  No  order  was  she^  n 
requiring  execution  by  the  infant.  Nearly  two  years  after  the  defen- 
dant came  of  age  she  was  served  with  the  writ  of  summons  in  an  action 
by  the  mortgagee  upon  the  covenant  for  payment,  and,  as  she  did  not 
appear,  judgment  was  signed  against  her.  Two  years  later  she  moved 
to  oave  the  judgment  set  aside  :  — 

ffeld^  that  it  was  contrary  to  proper  practice  to  have  such  a  covenant  on 
the  part  of  an  infant ;  and  its  presence  was  only  to  be  explained  by- 
supposing  that  the  Master's  attention  had  not  been  called  to  the  fact  of 
infancy.  The  covenant  was  void,  as  the  infant  had  received  no  benefit 
from  it  and  had  been  induced  to  enter  into  it  /^er  incuriam  ;  and  the 
delay  was  not  material — the  applicant  being  ignorant  of  her  rights  and 
not  called  on  to  disaffirm  what  was  from  the  outset  to  her  prejudice. 

An  appeal  by  the  defendant  Bertha  Grady  from  an  order  Sutement. 
of  Mr.  Cartwright,  an  official  referee,  sitting  for  the  Master 
in  Chambers,  made  on  the  12th  June,  1899,  dismissing  a 
motion  by  the  appellant  to  set  aside  a  judgment  signed 
against  her  personally,  in  April  or  May,  1897,  in  an  action 
to  enforce  a  mortgage.  The  judgment  was  against  the 
appellant  and  several  other  defendants,  who  had  coven- 
anted in  the  mortgage  deed  for  payment  of  the  mortgage 
money.  The  mortgage  was  made  in  January,  1893,  and 
was  executed  by  the  appellant  while  yet  an  infant  under 
nineteen  years  of  age.  The  plaintiff  advanced  money 
upon  the  mortgage  for  the  purpose  of  freeing  the  mort- 
gaged estate,  in  which  the  appellant  had  an  interest,  from 
the  lien  of  a  trustee,  as  explained  in  the  judgment  of  the 
-Chancellor.     The  action  was  not  begun  until  two  years 
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Stotement.  after  the  appellant  came  of  age ;  she  did  not  appear,  and 
judgment  was  signed  against  her  for  default  in  1897.  She 
did  not  repudiate  the  mortgage  or  the  covenant  until,  in 
February,  1899,  she  launched  the  motion  to  set  aside  the 
judgment  in  so  far  as  it  was  against  her  personally,  upon 
the  ground  that  she  was  not  bound  by  the  covenant 
entered  into  during  her  infancy. 

The  appeal  was  heard  by  Boyd,  C,  in  Chambers,  on  the 
19th  June,  1899. 
t/.  K  Roaf,  for  the  appellant. 
F.  E.  Hodgins,  for  the  plaintiff. 

June  20,  1899.     Boyd,  C.  :— 

Upon  the  papers  before  me,  it  appears  that  the  mort- 
gage of  January,  1893,  was  signed  by  the  appellant,. 
Bertha  Grady,  while  yet  an  infant  under  the  age  of  nine- 
teen years.  The  liability  arose  upon  taking  trust  accounts 
before  the  Master,  when  it  was  reported  that  there  was 
due  to  the  trustee  for  compensation  and  costs  $1,196, 
which  was  declared  to  form  a  lien  or  charge  on  the  trust 
estate.  It  was  declared  to  be  disastrous  to  sell  the  trust 
estate  at  that  time,  and  the  Master  directed  the  trustee  to 
mortgage  the  lauds  in  question  for  suflScient  to  pay  off  the 
lien  and  costs.  That  was  sufficient  to  justify  the  mort- 
gage, but  not  the  personal  covenant  of  the  infant. 

The  infant  was  one  of  several  cestuis  que  trust,  and  it 
is  recited  that  they  have  agreed  to  join  in  the  mortgage  in 
order  to  vest  all  their  interests  in  the  said  mortgage,  but 
subject  to  the  terms  of  the  mortgage.  The  infant  wa» 
therein  made  to  covenant  for  the  payment  of  the  mort- 
gage money.  The  instrument  of  mortgage  is  marked 
approved  by  the  Master  in  Ordinary,  but  it  does  not  appear 
on  the  face  that  any  of  the  parties  were  infants,  nor 
is   it    marked    or    approved   by    the   official   guardian,*^ 

*0n  the  back  of  the  iDstrument  were  the  initials  *' J.  H."  in  pencil. 
It  was  argued  that  their  presence  signified  the  official  guardian's  approvaL 
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No  oixier  is  produced  requiring  it  to  be  executed  by  the  •  Judgment, 
infant.  Boyd,  0 

I  find  it  difficult  to  believe  that  the  instrument  would 
have  contained  any  covenant  on  the  part  of  the  infant,  had 
the  Master's  attention  been  drawn  to  the  fa,ct  of  infancy. 
It  is,  at  all  events,  contrary  to  all  proper  practice  to  have 
such  a  covenant  on  the  part  of  the  infant.  In  Tyler  on 
Infancy  it  is  said  :  "If  the  order  merely  directs  the  infants 
to  convey  their  interest,  personal  covenants  inserted  in  the 
deed  executed  on  their  behalf,  are  void:"  2nd  ed.,  p.  307. 
And  in  Re  EUison  (1821),  5  Johns  Ch.  261,  Mr.  Chancellor 
Kent  refused  to  make  an  order  that  the  infants  should 
enter  into  personal  covenants.  He  said  they  could  not  be 
80  bound.  As  a  rule  in  the  Master's  office,  conveyances 
settled  for  infants  to  execute  contain  no  personal  covenants. 
I  take  the  present  covenant  to  be  void — one  for  which  the 
infant  received  no  benefit,  and  one  into  which  she  was 
induced  to  enter  per  incuriwrn.  The  fault  having  been 
committed  by  the  Court,  it  is  not  for  the  Court  further  to 
complicate  the  mischief  by  making  the  covenant  now  fall 
upon  the  lands  and  propei*ty  of  the  appellant. 

No  persona]  relief  should  be  given  in  this  action  on  the 
covenant :  no  costs. 

I  do  not  think  the  delay  material — the  applicant  being 
ignorant  of  her  rights,  and  not  called  on  to  disaffirm  what 
was  from  the  outset  to  her  prejudice. 

From  the  Chancellor's  order  setting  aside  the  judgment 
the  plaintiff  appealed,  and  his  appeal  was  heard  by  a  Divi- 
sional Court  composed  of  Meredith,  C.  J.,  and  Rose,  J., 
on  the  5th  September,  1899. 

jP.  E.  Hodgins,  for  the  appellant.  The  question  is 
whether  the  infant  is  entitled  to  have  the  judgment  set 
aside  except  upon  terms  of  giving  up  the  benefit  which 
she  has  received.  The  infant  was  represented  by  the  offi- 
cial guardian,  and  he  approved  of  the  mortgage,  as  shewn 
by  his  initials  on  the  back  of  the  instrument.  [Meredith, 
C.J. — But  there  should  have  been  no  covenant  on  the  pari 
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Argument,  of  the  infant.  It  must  have  been  inserted  by  mistake.] 
The  plaintiff  now  offers,  and  he  made  the  same  offer  in 
Chambers,  both  before  the  referee  and  the  Chancellor,  to 
reduce  the  judgment  against  the  appellant  to  a  proportion- 
ate share  of  the  whole  liability.  [MEREDITH,  C.  J. — The 
recitals  make  it  manifest  that  it  was  a  mistake  of  the 
draftsman  to  insert  the  covenant]  There  is  everything  to 
shew  that  it  was  done  advisedly,  and  the  Court  ought  not 
to  say  to  the  plaintiff,  who  advanced  money  on  the  security, 
that  he  is  not  entitled  to  the  security.  [Meredith,  C.J. — 
Was  it  a  proper  thing  under  any  circumstances  ?]  The 
Court  and  the  Master  and  the  official  guardian  had 
nothing  to  do  with  her  power  to  execute  the  covenant ;  she 
had  that  power  without  them.  Of  course  she  can  repudi- 
ate, but  must  do  so  promptly  and  on  proper  terms :  Foley 
V.  Canada  Pa^ianent  Loan  and  Savings  Co.  (1883),  4 
O.  R.  38;  WhaUs  v.  Learn  (1888),  15  O.K.  481;  McDougaU 
V.  Bell  (1863),  10  Gr.  283;  Gilchrist  v.  Ramaay  (1868), 
27  U.  C.  R.  500;  Confederation  Life  Association  v.  Kinnear 
(1896),  23  A.  R.  at  p.  503.  The  action  of  the  officers  of  the 
Court  does  away  with  the  assumption  that  she  did  not 
understand.  She  ought  to  have  repudiated  when  served 
with  the  writ  of  summons  in  this  action,  if  not  before. 

J.  jR.  Roaf  for  the  defendant  Bertha  Grady,  was  not 
called  upon. 

Meredith,  C.  J. : — 

We  agree  with  the  judgment  of  the  Chancellor  upon 
both  points.  The  covenant  should  not  have  been  in  the 
deed,  and  the  defendant  has  not  delayed  too  long,  under 
the  circumstances. 

Rose,  J.,  concurred. 

Appeal  dismissed  with  costs. 
E.  B.B. 
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[DIVISIONAL  CXDURT.] 

Regina  V.  Graham  et  al 

OrimmcU  Law — Bape — Evidence— Statemeni  of  ProseetUrix, 

On  a  charge  of  rape  it  was  sought  to  give  in  evidence  statements  made  by 
the  prosecutrix  on  the  day  following  the  alleged  assault  to  a  police 
inspector  who  called  upon  her  with  reference  to  the  matter  : — 

Held,  tnat  the  evidence  was  inadmissible.  The  statements  were  not 
made  as  the  nnstndied  outcome  of  the  feelinss  of  the  woman,  nor  as 
speedily  after  the  occasion  as  could  reasonably  be  expected. 

This  was  a  Crown  case  reserved  by  Robertson,  J.  statemettt- 

As  the  case  stated,  the  prisoners  were  tried  before  him 
on  May  19th,  1899,  at  Toronto,  on  an  indictment  for  rape, 
under  sec.  266  of  the  Criminal  Code,  55-56  Vict.  ch.  29  (D.), 
the  said  offence  being  alleged  to  have  been  committed 
upon  the  person  of  one  Emily  Calder,  on  February  18th, 
1899.     The  case  proceeded  as  follows : — 

"The  evidence  of  the  complainant, Emily  Calder,  was  to 
the  effect  that  on  the  forenoon  of  the  18th  of  February, 
1899,  while  going  through  a  lane  from  Gildersleeve  place 
to  Spruce  street,  in  the  city  of  Tor9nto,  she  was  attacked 
by  several  men,  the  three  prisoners  being  positively  iden- 
tified by  her  ;  that  she  was  seized  and  dragged  into  a  place 
off  the  lane  and  knocked  down,  and  that  the  men  in  ques- 
tion pulled  her  clothes  up  over  her  knees  and  ravished 
her,  and  she  became  unconscious.  On  cross-examination 
she  admitted  that  she  could  not  say  positively  whether  or 
not  connection  was  actually  had  with  her  by  any  or  all  of 
the  young  men,  as  she  had  become  unconscious,  but  her 
private  parts  had  been  sore  for  some  days  after.  She  stated 
that  she  cried  out  as  loud  as  she  could,  and  when  she  came 
to  her  senses  she  was  assisted  by  two  women,  Mrs.  John- 
ston and  Mrs.  Thompson.  She  stated  to  them  that  she 
had  been  knocked  down  by  some  boys  in  the  lane  and  that 
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Statement,  they  had  pulled  her  clothes  up  to  her  knees,  but  in  her 
dazed  condition  she  did  not  complain  to  Mrs.  Johnston 
and  Mrs.  Thompson  that  she  had  been  ravished,  nor  did 
they  hear  any  cries  for  help.  They  brushed  the  ashes  off 
her  clothes,  and  her  son,  George  Calder,  came  and  took 
her  home.  George  Calder  swore  that  he  saw  the  three 
prisoners  running  away  as  he  came  into  the  lane.  She 
did  not  complain  to  her  son  or  to  her  husband  that  she 
had  been  ravished,  giving  as  her  reason  that  her  husband 
was  a  man  of  violent  temper  and  she  was  afraid  to  tell 
him.  Mrs.  Calder  walked  home  and  washed  her  dishes, 
but  remained  in  the  house  and  suffered  from  her  injuries 
for  two  days ;  no  doctor  was  called  in.  The  same  evening, 
the  18th  of  February,  Robert  Armstrong,  an  inspector  in 
the  city  police  force,  received  a  complaint  from  Mrs.  John- 
ston and  Mrs.  Thompson  that  Mrs.  Calder  had  been  as- 
saulted in  the  lane  in  question.  Inspector  Armstrong 
called  upon  the  complainant  at  her  home  in  the  forenoon 
of  the  19th  of  February,  about  half-past  ten,  when  she 
complained  to  him  that  she  had  been  criminally  assaulted 
in  the  lane  in  question,  and  mentioned  the  names  of  the 
three  prisoners  a^  the  men  who  had  assaulted  her.  In 
reply  to  the  direct  questions  of  Inspector  Armstrong,  *  Had 
they  any  connection  with  you,  Mrs.  Calder?'  she  said 
'  Yes.'  She  further  said  she  had  shouted,  and  stated  how 
they  (naming  the  three  prisoners)  had  kept  their  hands 
upon  her  mouth  and  that  each  one  had  relieved  the  other 
according  as  the  turn  came. 

Mr.  Robinette,  for  the  prisoners,  contended  the  state- 
ments so  made  by  the  complainant  to  Inspector  Armstrong, 
on  the  forenoon  after  the  assault,  were  not  properly  ad- 
missible as  evidence  against  the  prisoners,  they  not  being 
present,  and  should  have  been  rejected.  I  decided  to  re- 
ceive the  evidence  in  view  of  the  following  :  The  woman's 
statement  was  that  she  was  knocked  senseless ;  she  did  not 
know  and  could  not  know  what  was  going  on,  so  she  said ; 
and  she  may  not  have  sufficiently  recovered,  and  not  being 
A  very  strong  woman  intellectually,  she  might  not  have 
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known,  and  there  might  have  been  a  sort  of  fear  in  her  Stafccmeati 

mind  to  tell  two  women  who  were  strangers  to  her  what 

had  taken  place;  but  after  considering  the  whole  thing 

over  night,  and  the  police  officer  coming,  she  might  then 

have  come  to  a  conclusion  as  to  what  had  taken  place.  As 

she  said,  they  must  have  done  that  because  she  felt  sore  at 

certain  parts,  and  she  had  received  a  blow  over  the  head. 

The  jury  found  the  prisoners  not  guilty  of  the  charge  of 
rape,  but  found  them  all  guilty  of  indecent  assault.  There 
was  evidence  upon  which  the  jurj'^  might  find  the  verdict 
of  indecent  assault  apart  altogether  from  the  evidence  of 
Inspector  Armstrong. 

At  the  request  of  counsel  for  the  prisoners,  I  have  re- 
served for  the  consideration  of  a  Divisional  Court  of  the 
High  Court  of  Justice  the  following  question: — Was  I  right 
in  admitting  the  evidence  of  Police  Inspector  Armstrong 
as  to  the  above  particulars  of  the  complaint  and  statements 
made  by  Emily  Calder  to  him  on  the  forenoon  of  Sunday, 
the  19th  day  of  February,  A.  D.  1899  ?" 

The  above  case  came  up  for  argument  before  Boyd,  C, 
and  RoBKRTSON,  JJ.,  on  June  16th,  1899. 

T.  C.  Robinette,  and  J,  M.  Godfrey,  for  the  prisoners, 
contended  that  the  evidence  was  inadmissible,  as  the  state- 
ments were  not  made  immediately  after  the  alleged  ofi^ence  ; 
if  they  had  been  made  then  and  there  to  the  two  women, 
they  would  have  been  within  Regina  v.  Lillyman,  [1896] 
2  Q.  B.  167;  but  they  were  not  made  till  the  following 
day,  and  were  no  part  of  the  res  gestce.  The  first  person 
met  would  seem  the  proper  person  to  make  such  com- 
plaints to :  Regina  v.  Eyre  (1860),  2  F.  &  F.  579  ;  Regina 
v.  Wood  (1877),  14  Cox  46 ;  Regina  v.  Little  (1883),  15 
Cox  319 ;  Regina  v.  Megson  (1840),  9  C.  &  P.  420 ;  Regina 
V.  Osborne  (1842),  C.  &  M.  622;  Rex  v.  Clarke  (1817),  2 
Stark.  N.  P.  241 ;  Regina  v.  Mcfiolaa  (1846),  2  C.  &  EL 
246;  Rex  v.  Wink  (1834),  6  C.  &  P.  397;  Rex  v.  Foster 
<1834),  6  C.  &  P.  325 ;  Aveson  v.  Lord  Kinnaird  (ISOo), 
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Aqjument.  6  East  188,  193;  Reginav.  Bedvngfidd  (1879),  14  Cox 
341 ;  Regina  v.  McMahon  (1889),  18  O.  R  502 ;  iJcgrina 
V.  Goddard  (1882),  15  Cox  7 ;  Begina  v.  Edwards  (lS7i)r 
12  Cox  230 ;  Boscoe's  Criminal  Evidence,  12th  ed,  p.  22. 

J,  JR.  Cartwright,  Q.C.,  for  the  Crown,  contended  that 
the  question  was  whether,  under  all  the  circumstances,  it 
was  reasonable  for  the  woman  to  defer  the  complaint  as 
she  did ;  that  she  was  not  confined  to  one  complaint ;  that 
though  not  part  of  the  res  geatce,  the  evidence  was  admis 
sible  to  confirm  the  prosecution  on  the  cases  cited  above. 

June  22nd,  1899.     Boyd,  C.  :— 

Regina  v.  Lillyman,  [1896]  2  Q.  B.  167,  decides  that 
evidence  may  be  p;iven  not  only  that  a  complaint  was 
made  by  a  woman  whose  chastity  has  been  assailed,  but 
also  that  the  particulars  of  the  complaint  may  be  stated. 
In  that  case  it  was  on  the  same  day  and  very  shortly  after 
the  commission  of  the  ofience  that  complaint  was  made. 
Here  complaint  was  made  on  the  same  day,  but  more  fully 
afterwards  on  the  next  day,  when  a  police  inspector,  having 
heard  of  the  matter,  called  upon  the  prosecutrix.  I  should 
be  disposed  to  reject  this  later  statement  as  incompetent. 
Too  great  a  time  had  elapsed,  and  it  was  not  uttered  as  the 
unstudied  outcome  of  the  feelings  of  the  woman  and  as 
speedily  after  the  occasion  as  could  reasonably  be  expected. 
It  would  not  have  been  uttered  at  all  (presumably)  if  the 
officer  had  not  gone  to  the  woman  with  ''  expectation  in 
his  eye  "  or  interrogation  on  his  countenance.  A  similar 
lapse  of  time  was  held  a  sufficient  reason  for  excluding 
the  details  by  Mr.  Justice  Wright  in  Regina  v.  Rush,  60 
J.  P.  777,  decided  after  Regina  v.  Lillyinan,  in  October, 
1896. 

I  would  answer  the  question  submitted  in  the  negative ; 
but  there  is  not  enough  before  us  to  shew  that  an  impioper 
result  was  reached  in  the  jury  convicting  the  prisoners  of 
indecent  assault. 
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BOBBBTSON,  J. : —  Jadgment. 

«  Bobertson,  J. 

After  due  consideration,  I  am  of  opinion  that  the  evi- 
dence objected  to  was  not  properly  received  on  the  charge 
of  rape,  which  was  the  case  presented,  and  it  is  clear  that 
the  jury  did  not  give  to  it  any  consideration ;  but  the  case 
reserved  admits,  as  settled  by  the  counsel  for  the  Crown 
and  the  counsel  for  the  prisoners,  and,  as  I  think,  properly, 
that  there  was  ample  evidence  to  warrant  the  jury  in 
finding  the  prisoners  guilty  of  an  indecent  assault.  That 
verdict  should  stand,  but  the  question  put  by  the  case 
should  be  answered  in  the  negative. 

A.  H.  F.  L. 


SWAIZIE  V.    SWAIZIK. 

Fort.\gin  Judgmenl — Action  on — Alimony ^Dtfencu, 

Tbe  oonrts  in  this  ProTince  wiU  not  aid  in  giving  force  to  a  foreign  judg- 
ment for  alimony  based  on  grounds  which  would  not  support  such  a 
jadgment  here. 

This  was  an  action  on  a  foreign  judgment  for  S800,  Statemeat. 
obtained  under  the  circumstances  set  out  in  his  judgment 
by  Robertson,  J.,   by   whom   the   action   was   tried  at 
Welland,  on  March  6th,  1899. 

W.  M.  German,  for  the  plaintiff. 

/.  G.  Ryckert,  for  the  defendant. 

The  following  cases  were  cited:  Tilton  v.  McKay 
(1874),  24  C.  P.  94;  McPkeraon  v.  McMUlan  (1846),  3  Q. 
B.  30;  Manning  v.  Thompson  (1867),  17  C.  P.  606; 
Qodard  v.  Gray  (1871),  L.  R.  6  Q.  B.  139 ;  Meyer  v.  RaUi 
(1876),  L.  R  1  C.  P.  358 ;  Trafford  v.  Blanc  (1887),  36 
Clt  D.  600;  Nouvion  v.  Freeman  (1889),  15  App.  Cas.  1 ; 
Herman  on  Estoppel^  p.  192. 
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Judgment.   June  27th,  1899.    Robertson,  J.  :— 


RobertHon,  J. 


This  is  an   action   tried   before  me  at  Welland  on  a 
foreign  judgment  recovered  by  a  married  woman,  the  wife 
of  the  defendant,  against  him,  in  the  Superior  Court  of 
Milwaukee  county,  in  the  State  of  Wisconsin,  for  the  sum 
of  $800.     The  parties  are  both  British  subjects,  born  in 
Canada,  and  married  here  in  July,  1881,  and  lived  together 
as  man  and  wife  until  May,  1892,  when  he  went  to  the 
State  of  Wisconsin  to  look  for  employment,  to  which  place 
his  wife  followed  him  in  January,  1893,  and  they  there  lived 
together  until  1896,  when  she,  owing  to  domestic  difficulties, 
left  his  home,  bed  and  board.     There  is  no  evidence  or 
allegation  as  to  the  particular  cause  for  her  so  doing,  but, 
afterwards,  the  husband,  although  not  an  American  citizen, 
brought  an  action  against  hor  in  the  aforesaid  Superior 
Court  for  divorce,  the  grounds  alleged  being  *'  adultery  and 
cruel  and  inhuman  treatment  of  the  husband  by  the  wife." 
The  issue  of  adultery  in  due  course  was  tried  by  a  jury  and 
found   in   favour   of   the   wife;    the    issue   of  .cruel  and 
inhuman  treatment  was  tried  by  the  Court  and  found  in 
favour  of  the  husband,  and  that  such  cruel  and  inhuman 
treatment  had  existed   for  a  period  of    more  than  three 
years  prior  to  the  beginning  of   the  acti«»n.      The  Court 
took  cognizance  of  the  fact  and  found  that  the  husband 
is  the  owner  of  real  property  in  the  Province  of  Ontario, 
Canada,   of    the    probable    value    of    $2,4*00 ;    that    the 
parties  have  one  child  of  tender  years,  Emma  Swaizie,  at 
the  time  of  the  beginning  of  this  action  eight  years  of  age; 
that  the  mother  is  the  tit  and  proper  person  to  have  the 
care  and  custody  of  the  child,  and  that  the  husband  and 
father   of   the   child   is   entitled    to   have   access   to   her 
with  reasonable   frequency,  etc.       Then   the   conclusions 
of  law  come  to  are  as  follows :  1st.  That  the  plaintiff  (the 
husband)  is  entitled  to  divorce  from  the  defendant  from 
the  bonds  of  matrimony  on  the  ground  of  cruel  and  in- 
human treatment,  as  prayed  for  in  the  complaint.     2nd. 
That  the  defendant  (the  wife)  is  entitled  to  an  allowance 
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in  lieu  of  alimony,  out  of  the  estate  of  the  husband  of  Judgment. 
$800,  to  be  paid  forthwith,  which  shall  be  a  full  and  final  Robertaon.  J. 
division  and  distribution  of  the  estate,  both  real  and 
personal  of  the  plaintifi'(the  husband)  in  favour  of  the  defen- 
dant (the  wife)  and  in  full  and  in  lieu  of  all  taxable  costs, 
etc.,  in  that  action  except  as  to  those  theretofore  allowed 
and  paid  by  the  then  plaintiff  (the  husband).  3rd.  That 
the  defendant,  Alice  B.  Swaizie,  be  awarded  the  care  of  the 
child  Emma,  and  that  plaintiff  have  full  and  free  access 
and  permission  to  see  and  visit  the  child  with  reasonable 
frequenc}'  and  at  reasonable  times  and  places. 

The  wife,  who  is  the  now  plaintiff,  relies  on  this  Court 
to  recover  on  the  said  judgment,  and  to  have  it  declared 
and  adjudged  that  the  said  sum  of  $800  is  a  lien  and  charge 
against  the  lands  and  premises  of  the  defendant  referred 
to  in  the  said  judgment  being  the  south  part  of  the  north 
half  of  lot  33,  in  the  5th  concession  of  the  township  of 
Wainfleet  in  the  county  of  Welland,  containing  fifty  acres 
more  or  less,  and  also  five  acres  part  of  the  north  half  of 
said  lot,  of  which  the  defendant  is  the  owner  in  fee  simple. 

The  defendant  sets  up  no  less  than  sixteen  separate  de- 
fences, and  that  one  urged  with  much  force  is,  that  the 
Court  in  Wisconsin  assumed  a  jurisdiction  over  the  lands 
and  property  of  this  defendant  in  this  Province,  which  it 
had  not,  and  I  think  that  is  sufficient  to  defeat  the 
plaintiff's  claim. 

It  is  apparent  that  the  sum  of  S800  for  which  the  Court 
gave  this  plaintiff  judgment  is  as  declared  by  the  judgment 
''  as  a  full  and  final  division  and  distribution  of  the  estate 
both  real  and  personal  of  the  plaintiff  (that  is,  the  defen- 
dant in  this  action)  in  favour  of  the  defendant  (the  plaintiff 
in  this  action)  and  in  full  and  in  lieu  of  alimony,  etc. 
And  by  reference  to  said  judgment  it  will  be  seen  that  the 
Court  has  filed  its  *  findings  whereon  judgment  is  ordered, 
and  such  findings  being  produced  under  the  seal  of 
the  Court,  it  appears  that  the  Court  found  that  the 
pL'untiff  {i,e.,  this  defendant),  the  husband,  is  the  owner  of 
real  property  in  the  Province  of  Ontario,  Canada,  of  the 
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Jndgment.  probable  value  of  $2,400,"  and  in  "The  Conclusions  of 
KobertBon,  J.  Law"  on  such  findings,  the  Court  holds  "that  the  defendant^ 
Alice  Swaizie  (this  plaintiff),  is  entitled  to  an  allowance  in 
lieu  of  alimony  out  of  the  estate  of  this  defendant  of 
$800/'  etc.,  so  that  the  Court  undertook  to  deal  with  this 
defendant's  lands  in  this  country  in  the  same  manner  as  it 
could  had  such  lands  been  in  Wisconsin.  I  think  there 
is  no  diflSculty  in  holding  that  the  Courts  of  this  country 
cannot  aid  in  giving  force  to  a  foreign  judgment  based  on 
such  grounds.  According  to  the  judgment,  so  far,  at  all 
events,  as  the  law  of  Wisconsin  is  concerned,  this  man  and 
this  woman  are  no  longer  husband  and  wife,  and  any 
lands  or  property  which  he  may  own  in  Wisconsin  no 
doubt  is  bound  by  that  decree  or  judgment,  but  when  it  is 
brought  to  this  country  to  be  enforced  against  his  lands 
here,  I  think  one  step  too  many  has  been  taken. 

Now,  if  the  action  in  Wisconsin  had  been  brought  by 
the  wife  to  recover  alimony,  no  action  being  brought  by 
the  husband  for  divorce,  and  had  she  recovered  $800  as 
and  for  alimonj'  only,  according  to  the  law  of  Wisconsin^ 
it  does  not  follow  that  such  would  be  conclusive  in  evidence 
sufficient  to  entitle  her  to  recover  a  judgment  upon  it 
here.  Certainly  the  plaintiff  would  have  to  sue  in  our 
Courts,  and  if  it  did  not  appear  on  the  face  of  the 
exemplification  of  the  judgment  what  formed  the  basis  of 
it,  it  would  be  presumed  that  it  was  for,  and  would  be 
treated  as  a  debt,  and  upon  proving  the  judgment  here. 
the  plaintiff  would  have  made  out  a  priTnd  fade  ca.se ; 
but  defendant  could  plead  the  facts,  that  is,  that  the  action 
in  which  the  judgment  was  recovered  was  brought  to  have 
it  declared  that  the  plaintiff*  was  entitled  to  alimony,  etc,. 
and  that  the  plaintiff  was  not  so  entitled ;  so  that  it  would 
then  be  open  to  defendant  to  shew  the  same  defence  as  he 
would  be  entitled  to,  had  the  original  action  been  brought 
in  this  countrj',  and  if  the  plaintiff  was  not  entitled  to 
recover  according  to  the  laws  of  this  country,  that  would 
be  an  answer  to  the  plaintiff's  claim,  in  the  action  on  the 
foreign  judgment.     It  would  be  a  strange  state  of  things 
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if  a  wife  could  leave  her  home  and  her  husband  without  Jndgment 
sufBcient  cause  and  go  to  the  United  States  and   there  Robertson,  J. 
recover  alimony,  and  afterwards  return  to  this  country 
with  the  evidence  of  her  recovery,  and  enforce  it  by  an 
action  on  it. 

This  case  presents  an  extraordinary  state  of  thinga 
Here  we  have  the  husband  and  wife,  two  British  subjects, 
going  to  the  United  States,  leaving  a  farm  which  he  owned 
here  in  possession  of  his  tenant,  and  fully  intending  to 
return  to  it ;  but  he  and  his  wife  remaining  away  two  or 
three  years,  have  some  domestic  difficulty  (according  to  the 
evidence  in  the  case  under  consideration,  she  being  the 
blameable  party,  owing  to  her  cruel  and  inhuman  treat- 
ment of  her  husband),  and  she  brings  an  action  in  the 
foreign  country  for  alimony  and  recovei-s,  as  this  plaintiff 
recovered  in  Wisconsin — what  would  be  good  grounds  for 
alimony  in  Wisconsin,  might  be  no  grounds  at  all  in 
Ontario,  and,  therefore,  when  that  foreign  judgment  is 
$ued  upon  here,  it  is  open  to  the  defendant  to  set  up  that 
the  plaintiff  had  not  made  out  a  case  for  alimony  in  this 
countiy,  and  that  would  be  a  good  answer. 

The  result  is  that  this  plaintiff  was  not  entitled  to 
recover  alimony,  on  what  appears  on  the  face  of  the  pro- 
ceedings in  the  Wisconsin  Court,  and,  therefore,  she  is  not 
entitled  to  recover  in  this  action.  I  am,  therefore,  obliged 
to  dismiss  the  action  with  costs. 

An  objection  was  taken  by  Mr.  German  to  the  reception 
as  evidence  in  this  'case  of  the  ''judicial  findings  "  by  the 
learned  Judge  who  gave  the  judgment  in  question,  but, 
after  consideration,  and  taking  into  account  that  these 
findings  are  referred  to  as  the  basis  of  the  judgment,  and  « 
that  they  appear  to  be  a  part  of  the  judicial  proceedings 
duly  filed  in  Court,  I  think  the  defendant  was  within  his 
right  to  put  them  in  at  the  trial  as  evidence,  eta 

A.  H.  F.  L. 
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GOODERHAM   V.   MoORE. 

Vendor  and  Purchaser — Purchase  SvJbject  to  Mortgage — Indemnity — Execu- 
tors and  Administrators — Claim  on  Administrator — Limitation  of 
Actions— R,  S,  O.  ch.  129 ,  sec  So, 

A  sale  of  land  for  $275  on  which  there  was  a  mortgnge  for  §1,100,  the 
conveyance  being  by  the  ordinary  short  form  deed,  the  only  reference 
to  the  mortgage  being  in  the  covenant  for  quiet  enjoyment,  was,  under 
the  circumstances,  held  to  have  been  a  sale  subject  to  the  mortgage, 
against  which  the  vendor  was  entitled  to  be  indemnified  by  the  pur- 
chasers ;  and  the  plaintiff  having  acquired  an  assignment  of  such  right 
of  indenmity,  he  was  entitled  to  enforce  it  against  the  purchasers. 

Before  the  commencement  of  an  action  against  the  purchasers  one  of  them 
died,  and  on  the  plaintiff  notifying  the  administrator  of  his  claim,  he 
was  served  with  a  notice  under  section  3a  of  R.  S.  O.  ch.  129,  the 
*  *  Trustee  Act, "  disputing  it.  An  action  was  afterward  s  brought  against 
such  administrator,  but,  on  it  appealing  that  he  was  then  dead,  and 
that  an  administrator  de  bonis  non  had  been  appointed,  an  order  was 
obtained  amending  the  writ  by  substituting  as  defendant  such  last 
named  administrator,  upon  whom  the  writ  was  served  more  than  six 
months  after  the  service  of  the  notice  : — 

Held,  that  the  proceedings  against  the  defendant  must  be  deemed  to  have 
commenced  only  on  the  service  of  the  writ  on  him,  and  this  being  more 
than  six  months  from  the  service  of  the  notice,  the  plaintiff's  action  was 
barred. 

Statement.        This  was  an  action  tried  before  .Street,  J.,  without  a 
jury,  at  Barrie,  on  18th  May,  1899. 

Wallace  Neshitt,  for  the  plaintiff. 
W.  A,  Bell,  for  the  defeiidrtnt  John  Moore. 
Pepler,  Q.C.,  and  J.  A,  McCaithy,  for   the   defendant 
Tinegate. 

The  facts  are  fully  stated  in  the  judgment. 

June  14,  1899.    Street,  J.  :— 

The  facts,  as  I  find  them,  were  as  follows : — 
On  the  4th  September,  1890,  the  plaintiff  sold  and  con- 
veyed to  one  George  S.  Edmunds,  certain  lands  in  the 
county  of  Simcoe,  and  took  back  a  mortgage  to  himself 
for  Sl,500  for  the  purchase  money.  On  the  16th  March^ 
1897,  there  being  then  $1,100  unpaid  upon  the  principal 
secured  by  the  mortgage,  Edmunds  conveyed  his  equity  of 
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redemption  in  the  land  in  question  to  Matthew  H.  Dunlop  Jpdgment 
and  George  J.  Tinegate  for  the  consideration  of  S275.  street,  J. 
This  conveyance  was  in  form  an  ordinary  statutory  con- 
veyance of  the  land  in  question  for  the  price  of  $275.  The 
mortgage  to  the  plaintiff  is  only  mentioned  as  an  excep- 
tion to  the  covenant  for  quiet  possession  free  from  encum- 
branc&<^.  It  is  plain,  however,  from  the  evidence  that  the 
sale  was  one  of  the  equity  of  redemption  at  the  price  of 
$275. 

My  conclusion  from  the  evidence  with  regard  to  the 
contract  of  sale  by  Edmunds  is  this :  Dunlop  was  Tine- 
gate's  father-in-law,  and  wished  to  settle  him  upon  a  farm 
and  to  help  him  to  secure  it.  Ee  negotiated  with  Ed- 
munds in  the  first  place  for  the  purchase  of  this  equity  of 
redemption,  and  joined  with  Tinegate  in  the  purchase  with 
the  intention  of  holding  it  as  against  Tinegate  merely  as 
a  security  for  the  aid  he  was  giving  to  the  latter  in  the 
purchase.  Under  these  circumstances  Edmunds  is  entitled 
to  treat  him  as  one  of  the  purchasers,  and  to  be  indemnified 
by  both  of  his  grantees  against  the  demands  of  the  mort- 
gagee. 

I  do  not  regard  the  form  of  the  conveyance  as  being 
material  so  long  as  it  is  not  inconsistent  with  the  equity 
which  is  applied.  It  is  plain  here  that  the  sale  for  $275 
was  not  a  sale  of  the  land  free  of  the  mortgage,  but  a  sale 
of  the  equity  of  redemption  subject  to  the  mortgage,  for 
the  value  of  the  land  was  about  $1,375  to  $1,400,  and  the 
mortgage  was  for  $1,100  with  some  accrued  interest. 

Under  these  circumstances  it  is  plain  that  the  intention 
of  the  parties  was.  that  the  purchasers  should  pay  the 
mortgage,  not  that  the  vendor  should  do  so ;  otherwise  the 
purchasers  would  be  getting  a  farm  worth  $1,375  or  $1,400 
for  $275. 

The  equity  to  be  applied  is  one  which  carries  out  what 
the  parties  intended,  not  what  they  did  not  intend,  and 
requires  the  purchasers  to  indemnify  the  mortgagor 
Edmnnda 

This  right  to  indemnity  has  been  assigned  by  Edmunds 
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Judgment,    to  the    plaintiff,  and  under  the  cases  in  our  courts  the 
Street,  J.     plaintiff  is  entitled   to   enforce   it  actively  and   directly 
against  the  purchasers. 

There  is,  therefore,  in  my  opinion,  no  question  whatever 
as  to  the  plaintiff's  right  to  recover  the  amount  of  the 
mortgage  personally  from  Tinegate ;  but  a  question  arises 
with  regard  to  the  right  to  recover  from  the  estate  of  the 
other  purchaser  Dunlop.  He  died  shortly  after  the  making 
of  the  conveyance  by  Edmunds  to  him  and  Tinegate,  and 
one  James  Moore  was  appointed  his  administrator.  The 
plaintiff,  having  obtained  from  Edmunds  an  assignment  of 
his  claim  to  indemnity  against  the  deceased  and  Tinegate, 
sent  in  a  claim  to  the  administrator  for  the  amount  of  the 
mortgage  money,  with  an  affidavit  setting  forth  the  grounds 
of  his  claim..  The  administrator  thereupon  served  the 
plaintiff  with  a  notice  in  the  following  words : — 

"  To  George  Gooderham,  Toronto  : 

"  In  the  estate  of  Matthew  Dunlop,  late  of  the  township 
of  Tossorontio,  in  the  county  of  Simcoe,  deceased. 

"  Take  notice  that  the  administrator  of  the  estate  of  said 
Matthew  Dunlop,  deceased,  disputes  your  claim  filed 
,         herein. 

"  This  notice  is  given  pursuant  to  sec.  35  of  R  S.  O. 

1897,  ch.  129,  and  said  administrator  will  avail  himself 
of  the  provisions  of  said  section. 

*•  Dated  at  AUiston,  30th  June,  A.  D.  1898. 
"  (Signed;        Fisher  &  Bell, 

'*  Solicitors  for  James  Moore, 

"  Administrator  of  said  estate." 

This  notice  was  served  on  the  plaintiff  on  the  4th  July, 

1898,  and  on  24th  December,  1898,  he  began  the  present 
action  against  James  Moore,  administrator  of  the  estate  of 
Matthew  Dunlop,  deceased,  and  George  J.  Tinegate.  Before 
this  writ  was  issued,  however,  James  Moore  had  died»  viz., 
on  30th  November,  1898.  On  11th  January,  1899,  the 
present  defendant  John  Moore,  was  appointed  by  the 
proper  surrogate  court  to  be  administrator  de  bonis  nan 
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of  the  estate  of  Matthew  Dunlop.  On  14th  February,  Ju<'pine«t- 
1899,  the  plaintiff  obtained  an  order  in  this  cause  allowing  street,  J. 
him  to  substitute  John  Moore  in  his  capacity  of  adminis- 
trator de  bonis  non  as  a  defendant  in  place  of  James 
Moore,  administrator  of  the  estate  of  Matthew  Dunlop, 
deceased,  and  the  writ  in  this  action  was  amended  accord- 
ingly on  16th  February,  1899,  and  served  on  the  defendant 
John  Moore,  on  18th  February,  1899. 

The  defendant  John  Moore,  has  set  up,  amongst  other 
defences,  the  provisions  of  the  35th  sec.  of  R.  S.  0.,  ch.  129, 
as  an  answer  to  the  action  so  far  as  he  and  the  estate  of 
the  deceased  Matthew  Dunlop  are  concerned. 

That  section  is  as  follows : — 

"  35.  In  case  the  executor  or  administrator  gives  notice 
in  writing  referring  to  this  section  and  of  his  intention  to 
avail  himself  thereof  to  any  creditor  or  other  person  of 
whose  claims  against  the  estate  he  has  notice,  or  to  the 
attorney  or  agent  of  such  creditor  or  other  person,  that  he 
the  executor  or  administrator  rejects  or  disputes  the  claim, 
it  shall  be  the  duty  of  the  claimant  to  commence  his  action 
in  respect  of  the  claim  within  six  months  after  the 
notice  is  given,  in  case  the  debt  or  some  part  thereof  is 
due  at  the  time  of  the  notice,  or  within  six  months  from 
the  time  the  debt  or  some  part  thereof  falls  due  if  no 
part  thereof  is  due  at  the  time  of  the  notice,  and  in  default 
the  claim  .shall  be  forever  barred ;  provided  always  that  in 
ease  the  claimant  shall  be  nonsuited  at  the  trial  the 
claiuiant,  or  his  executors  or  administrators,  may  com- 
mence a  new  action  within  a  further  period  of  one  month 
from  the  time  of  the  nonsuit." 

It  is  plain  from  the  dates  I  have  given  that  the  plaintiff 
has  not  brought  his  action  against  either  the  original  ad- 
ministrator or  the  administrator  de  bonis  non  within  the 
period  fixed  by  this  section.  The  action  was  a  nullity  so 
far  as  the  original  administrator,  James  Moore,  was  con- 
cerned, because  he  had  been  dead  for  several  weeks  at  the 
time  the  writ  in  which  his  name  appeared  as  a  defendant 
was  issued ;  and  the  proceedings  are  to  be  taken  to  have 
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Judgment,  been  begun  as  against  the  present  defendant  John  Moore, 
Street,  J.  only  on  18th  February,  1899,  when  he  was  served:  Rule 
206,  8ub-?ee.  (4). 

The  hardship  upon  the  plaintiff  of  holding  his  claim 
against  the  estate  of  Dunlop  to  have  been  barred  under 
these  circumstances  is  unquestionable ;  but  I  have  been 
unable  to  find  nny  sound  reason,  or  any  sufficient  author- 
it3',  for  holding  that  the  statute  should  not  be  literally 
applied.  I  gather  from  its  surroundings  that  the  object 
of  it  is  to  expedite  the  winding-up  of  the  estates  of  de- 
ceased persons  by  affording  to  executors  and  administrators 
a  means  of  determining  within  a  reasonable  time  the  legal 
validity  of  claims  which  they  think  should  be  contested. 
The  period  fixed  by  the  statute  began  to  run  from  the 
service  of  the  notice,  and  I  can  see  no  reason  for  not  fol- 
lowing the  inile  so  firmly  established  with  regard  to 
statutes  of  limitation,  that  having  once  begun  to  run  its 
currency  is  not  stayed  by  the  death  of  the  alleged  debtor. 

In  the  present  case  an  administrator  de  bonis  non  was 
appointed  on  11th  January,  1899,  and  the  amended  state- 
ment of  claim  was  not  served  until  18th  February,  1899, 
so  that  even  if  the  period  during  which  no  personal  repre- 
sentative existed  could  be  added  to  the  six  months  allowed 
by  the  statute — and  I  am  not  aware  of  any  authority  for 
adding  it — the  plaintifi  would  still  be  too  late. 

Where  the  language  of  a  statute  is  clear,  it  is  the  duty 
of  courts  to  give  to  it  the  meaning  which  it  bears. 

Lord  Westbury  says  in  Ex  p.  Vicar  and  Churchtuard- 
ens  of  St  Sepulchre's  (1863),  33  L.  J.  Ch.  372,  at  p.  375, 
that  the  established  rules  of  interpretation  "no  doubt 
admit  of  your  putting  a  secondary  meaning  upon  words, 
where  the  ordinary  and  primary  signification  would  lead 
to  some  absurdity,  or  some  impossibility.  But  where  the 
conclusion  is  merely  that  there  is  a  casus  omissus,  for 
which  the  Legislature  has  not  provided,  to  alter  the 
ordinary  rules  of  interpretation,  upon  the  principle  of  a 
duty  due  to  abstract  justice,  is  simply  to  legislate,  and 
not  to  interpret." 
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In  Smith  v.  Rines  (1836),  2  Sumn.  338,  at  p.  354,  Story,  J.,  Judgment, 
says :  "  It  is  not  for  Courts  of  Justice,  prop^'io  marte  to  pro-  street,  J. 
vide  for  all  the  defects  or  mischiefs  of  imperfect  legislation." 

"  The  idea  that  implied  and  equitable  exceptions,  which 
the  Legislature  has  not  made,  are  to  be  engrafted  by 
the  Courts  on  a  statute  of  limitations  is  now  generally 
abandoned  " :  Sedgwick  on  Statutoiy  and  Constitutional 
Law,  p.  277. 

There  should  be  judgment,  therefore,  for  the  plaintiff 
against  the  defendant  George  J.  Tinegate,  for  $1,100,  with 
interest  at  six  per  cent,  from  4th  September,  1897,  and 
costs  of  the  action ;  and  the  action  should  be  dismissed 
with  costs  as  against  the  defendant  Moore. 

G.  F.  H. 


Snider  v.  McKelvey. 

Contract — Agreement  not  to  Practice  Medicine — Breach  of— Right  to 
Damages  and  Injunction, 

By  an  agreement  under  seal  the  defendant,  a  physician  and  surgeon,  sold 
his  land  and  premises  and  his  medical  practice  in  a  village,  with  the 
good- will  thereof,  to  the  plaintiff  for  $2,100,  and  bound  himself  in  the 
sum  of  $400  to  be  paid  to  the  plaintiff  in  case  he  should  set  up  or  locate 
himself  within  five  years  withm  a  radius  of  five  miles  of  the  village  : — 

Hdd^  the  plaintiff  was  entitled  to  damages  for  breach  of  the  agreement 
and  also  to  an  injunction  restraining  him  from  further  breaches. 

This  was  an  action  tried  before  Kobertson,  J.,  at  the   Statement. 
Qoderich  non-jury  sittings,  20th  May,  1899. 

The  action  was  brought  to  restrain  the  defendant  from 
practising  his  profession  as  a  doctor  of  medicine  and 
surgeon  in  or  within  a  radius  of  five  miles  of  the  village 
of  Brussells  in  the  county  of  Huron ;  and  for  damages 
for  breach  of  an  agreement  not  to  practise. 

The  action  was  based  on  an  agreement  under  seal  entered 
into  between  the  defendant,  of  the  first  part,  and  plaintiff 
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Statement,  of  the  second  part,  which  bore  dat^  7th  December,  1897, 
and  whereby  the  party  of  the  first  part  agreed  with  the 
party  of  the  second  part  to  sell  his  lands  and  premises  in 
Brussells  to  the  party  of  second  part,  and  to  sell  his 
medical  practice  in  the  said  village,  with  the  good-will  of 
.said  practice,  for  the  sum  of  S2,100.  The  agreement  also 
contained  the  following  clause :  "  The  said  party  of  the 
first  part  agrees  that  on  13th  December,  1897,  and  on  the 
conditions  of  a  certain  agreement  for  the  sale  and  pur- 
cliase  of  said  lands  and  premises  being  fulfilled  by  the 
party  of  the  second  part,  he  will  deliver,  hand  over  and 
transfer  the  said  medical  practice  and  good-will  thereof 
unto  the  said  party  of  the  second  part.  *  *  And 
the  said  party  of  the  first  part  binds  himself  in  the  sum  of 
$400,  to  be  paid  to  the  party  of  the  second  part,  in  case 
the  said  party  of  the  first  part  shall  set  up  or  locate  himself 
in  the  practise  of  medicine  or  surgery  within  the  space  of 
five  years  from  the  date  hereof,  within  a  radius  of  five 
miles  from  the  said  village  of  Brussells." 

It  was  admitted  at  the  trial  that  defendant  had 
practised  within  the  radius  mentioned,  contrary  to  the 
said  agreement;  and  that,  if  plaihtifi*  was  entitled  to 
recover  damages  as  well  as  to  an  injunction  to  restrain 
defendant  from  further  breach,  that  $100  should  be  found 
as  the  damages  to  be  paid  by  defendant  to  plaintifi^. 

Gai^'ow,  Q.C.,  for  the  defendant,  said  that  the  defendant 
was  willing  to  pay  $400,  the  amount  mentioned  in  the 
agreement  and  costs  of  the  action  up  to  the  date  of  plead- 
ing, or  to  submit  to  a  perpetual  injunction  for  the  term  men- 
tioned in  the  agreement ;  but  he  contended  that  the  plain- 
tiff was  not  entitled  to  damages,  and  also  to  an  injunc- 
tion. 

Sinclair,  for  the  plaintiff,  declined  the  offer,  and  con- 
tended that  the  plaintiff  was  entitled  to  both  ;  and  referred 
to  Mo88op  V.  Mason  (1871),  18  Gr.  453  ;  National  Provin* 
cial  Bank  of  England  v.  Marshall  (1888),  40  Ch.  D. 
112.     That  the  defendant  admitted  the  breach  ;   and  he 
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contended  that  the  sum  mentioned  was  a  penalty  and  Argument, 
not  liquidated  damages  :  First,  because  the  language  indi- 
cated a  penalty  ;  second,  the  intention  was  not  that 
defendant  could  commit  a  breach^  pay  the  S400,  and 
resume  practice  ;  the  intention  was  that  defendant  should 
be  liable  for  such  damages  as  plaintiff  suffered  from  the 
breach,  as  well  as  to  an  injunction  to  restrain  from  further 
breaches ;  third,  the  word  "  penalty "  does  not  fix  the 
meaning  to  be  such.  He  also  referred  to  Kerr  on 
Injunctions  (Blackstone  ed.),  pp.  45(5,  457. 

The  practice  of  the  defendant,  of  which  the  good-will 
was  sold,  was  represented  by  the  defendant  to  be  worth 
from  $2,000  to  $2,500  per  annum.  It  was  a  bargain  not 
only  to  sell  the  land  and  premises,  where  the  defendant 
carried  on  this  practice,  but  the  practice,  and  the  good- 
will of  it,  as  well ;  and  it  was  expressly  stated  in  the 
agreement,  that  the  consideration  mentioned  as  being  for 
the  land,  expressly  intended  the  good-will.  He  also 
referred  to  Protector  Endovmient  Loan  and  Annuity  Co. 
V.  arice  (1880),  5  Q.  B.  D.  592;  Lea  v.  Whitaker  (1872),  . 
L  R.  8  C.  P.  70;  Ontario  Judicature  Act,  sec.  58,  sub-sec. 
10. 

Oarrow,  Q.C.,  contra.  It  makes  no  difference  whether 
the  $400  mentioned  in  the  agreement  is  a  penalty  or  liqui- 
dated damages,  the  remedy  is  single.  The  plaintiff  cannot 
have  both.  When  the  parties  have  agreed  on  the  amount  the 
plaintiff  is  confined  to  that,  or  to  an  injunction ;  or,  if  it  is  a 
penal  sum,  he  may  have  nominal  damages,  and  an  injunc- 
tion, but  not  substantial  damages  and  an  injunction : 
Sainter  v.  Fergtuson  (1849),  1  MacN.  &  G.  286  ;  Strickland 
V.  WiUiams,  [1899]  1  Q.  B.  382 ;  Wallis  v.  Smith  (1882),  21 
CHi.  D.  243 ;  WUlson  v.  Love,  [1896]  1  Q.  B.  626 ;  Lord 
Elphimstone  v.  Monhland  Iron  and  Goal  Co,  (1886),  11 
App.  Gas.  332;  Carnea  v.  Neshitt  (1862),  7  H.  &  N.  778  ; 
MayaU  v.  Highey  (1862),  1  H.  &  C.  148,  152;  aed  vide 
Howard  v.  Woodward  (1864),  10  Jur.  N.  S.  1123  ;  Fox  v. 
Scard  (1863),  33  Beav.  327. 
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Judgment.    July  14th,   1899.      ROBERTSON,  J.  :— 
Robertson,  J. 

I  have  fully  considered  this  case,  and  after  referring  to 
all  the  cases  cited  by  the  respective  counsel  as  well  as 
other  cases  and  text  books  not  cited,  I  have  come  to  the 
conclusion,  although  not  without  some  doubt,  that  the 
plaintiff's  contention  is  the  correct  one,  under  the  circum- 
stances admitted  before  me  at  the  trial,  and  upon  the 
agreement  entered  into  between  the  parties.  There  is  no 
doubt  what  the  real  agreement  was.  It  is  in  writing,  and 
any  phraseology,  which  by  itself  might  be  considered 
somewhat  ambiguous,  the  admissions  of  counsel  make  its 
meaning  to  my  mind  perfectly  clear.  The  important 
feature  is,  that  there  was  an  actual  sale  of  the  good- will 
of  the  defendant's  practice  to  the  plaintiff;  that  the  32,10() 
mentioned  as  the  consideration  money  to  be  paid  for  the 
lands  and  premises  sold,  included  the  consideration  to  be 
paid  for  the  good- will ;  in  fact,  it  is  what  in  common  par- 
lance is  called  a  "  lump  bargain."  For  the  two  things 
•  together  32,100  was  paid,  and  there  was  an  actual  convey- 
ance of  both ;  so  that,  when  the  defendant  committed  a 
breach  of  the  agreement  by  practising  within  the  pre- 
scribed limit,  he  was  amenable  to  the  charge  of  having 
committed  a  fraud  ;  he,  in  fact,  was  taking  from  the 
plaintiff,  by  surreptitious  means,  that  which  belonged  to  the 
plaintiff,  and  whicb  the  plaintiff  had  paid  him  (defendant)  a 
valuable  consideration  for ;  and  according  to  statement  of 
counsel,  not  contradicted,  this  was  going  on  in  a  clandes- 
tine way  for  some  time  before  the  plaintiff  became  aware 
of  the  fact. 

This  case  is  not  on  all  fours  with  the  cases  cited  by 
Mr.  Garrow,  with  the  applicability  of  which,  I  confess,  at 
first  glance,  I  was  much  impressed  ;  but  it  appears  to  me 
Mossop  V.  Miisoii  (1871),  18  Gr.  (in  appeal)  453,  which  was 
decided  in  1871,  by  the  unanimous  judgment  of  the 
Court  of  Appeal  as  then  constituted  (Draper,  C.  J., 
Richards,  C.  J.,  Hagarty,  C.  J.,  Wilson,  J.,  Mowat,  V.-C, 
and  Gait,  J.)  is  almost  identical.     That  case  was  decided 
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after  our  Act,  28  Vict.  ch.  17,  sec.  3,  which  is  the  same  as  Judgment, 
sec.  5S,  sub-sec.  10,  Ontario  Judicature  Act,  which  author-  Robertson,  J. 
izes  damages  to  the  party  injured,  if  the  Court  thinks  fit, 
either  in  addition  to  or  in  substitution  for  an  injunction ; 
and  this,  therefore,  is  a  clear  authority  in  support  of 
the  plain tifi^'s  contention ;  and  it  appears  to  me  that  it 
governs  this  case.  There  there  was  an  injunction  and  a 
reference  to  the  Master  to  ascertain  the  damages. 

In  Rationed  Provincial  Bank  of  England  v.  Marshall 
(1888),  40  Ch.  D.  112,  there  was  a  bond  on  the  part  of  an 
employee  of  the  plaintiff  in  the  penal  sum  of  £1,000,  the 
condition  of  which  was  that  he  should  pay  the  plaintiif 
£1,000  as  liquidated  damages,  in  case  he  should  at  any  time 
within  two  years  after  his  leaving  the  service  of  the  plain- 
tiff accept  any  employment  in  any  other  bank  within  two 
miles  of  the  plaintiff's  bank.     The  defendant  resigned  his 
employment  in  plaintiff^s  bank  and  immediately  entered 
into  the  service  of  a  rival  bank  in  same  town.     The  plain- 
tiff brought  an  action  claiming  an  injunction  to  restrain 
the  defendant  from  holding  employment  in  any  rival  bank. 
The  defendant  was  willing  and  offered  to  pay  the  penal 
sum  of  £1,000  ;  bub  the  Court  held  that  the  defendant  could 
not  satisfy  his  obligation  by  paying  the  penal  sum,  but 
there  was  an  agreement  between  the  parties  to  be  implied 
from  the  bond  that  the  defendant  should  not  enter  into  the 
service  of  a  rival  bank,  which  could  be  enforced  in  equity. 
There  was  a  distinction  between  that  and  the  one  now 
under  consideration  ;  not  so  much,  perhaps,  i'rom  the  exact 
words  used,  but  from  the  nature  of  the  circumstances  of 
the  two  cases.     In  the  case  now  under  consideration,  the 
damages  for  each  breach  could  be  estimated,  and  there 
would  be  a  breach  on  the  occasion  of  every  time  the  defen- 
dant practised ;  and  each  act  of  practice  would  be  a  sepa- 
rate breach;  and,  in  my  judgment,  the  plaintiff  is  entitled 
not  only  to  the  damages  sustained  by  him  for  each  breach, 
but  to  an  injunction  to  restrain  from  further  breaches. 
In  the  case  of  the  bank  clerk  there  could  be  but  one 
breach,  and  the  moment  that  breach  was  committed,  the 
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Judgment,  plaintiff  would  be  entitled  to  an  injunction  ;  and  so  it  may 
Robertson,  J.  ^  said  of  the  case  of  the  medical  practitioner ;  but  it  goes 
further,  because  each  act  of  practice  is  a  breach,  and  each 
breach  causes  damage  to  the  plaintiff,  and  it  is  not  reasonable 
to  suppose  that  the  plaintifi  could  obtain  the  order  of  the 
Court  restraining  the  defendant  until  after  some  material 
damage  had  been  done  by  the  breach;  and  the  plaintiff  would 
therefore  be  entitled  not  only  to  damages  not  to  exceed 
$400,  but  to  an  injunction  also.  The  real  object  of  the 
agreement  between  the  parties  in  this  action  was  to 
purchase  and  sell  the  good-will  of  the  practice  of  the 
defendant's  business,  as  well  as  to  purchase  and  sell  the 
premises  occupied  by  defendant  while  carrying  on  such 
practice.  It  was  represented  that  the  practice  was  worth 
from  $2,000  to  $2,500,  and  the  real  intention  of  the  parties, 
I  think  is  clearly  made  out  from  the  agreement  to  be  a 
sale  and  purchase  of  the  defendant's  good-will  in  that 
practice  ;  and  it  is  not  contended  that  if  the  good- will  had 
not  been  purchased,  the  property  would  notwith^tjinding 
have  been  bought. 

Now  the  cases  cited  by  Mr.  Garrow  are  all  distinguish- 
able from  this  one.  In  no  one  of  them  was  there  a  sale  of 
the  good-will  of  any  business ;  and  that,  to  my  mind, 
makes  all  the  difference,  and  shews  the  justness  of  the 
rule  in  these  cases  where  the  party  was  put  to  his  election. 

In  Sainter  v.  Ferguson  (1849),  1  MacN.  &  G.  286,  the 
plaintiff  was  a  surgeon,  and  entered  into  an  agree- 
ment in  writing  with  the  defendant,  in  consideration  that 
he  (the  plaintiff)  would  engage  the  defendant  as  assistant  to 
the  plaintiff  as  a  surgeon,  he  (the  defendant)  promised 
the  plaintiff  that  he,  the  defendant,  would  not  at  any 
time  practice  in  his  own  name  or  in  the  name  or  names  of 
any  other  person  or  persons  as  surgeon  at  Macclesfield 
or  within  seven  miles  thereof  under  a  penalty  of  £500 ;  and 
the  plaintiff  in  consideration  thereof  agreed  to  engage  the 
defendant  as  an  assistant  surgeon  and  on  the  terms  aforesaid. 
This  was  tn  April,  1848.  The  defendant  continued  in  the 
service  of  the  plaintiff  until  August  of  that  year,  when,  for 


XIIL]  SNIDER  V.  M'KELVEY.  97 

reasons  not  disputed  as  amply  suflScient,  the  plaintiff  dis-  Judgment, 
ehaigedhim.  The  defendant  thereupon  commenced  practice  Robertaon,  J. 
in  Macclesfield  and  the  plaintiff  tiled  his  bill  for  an  injunc- 
tion. An  application  for  an  injunction  was  made  during  long 
vacation,  but  this  was  refused  on  the  ground  that  the  plain- 
tiflTs  equity  depended  on  the  legal  effect  to  be  given  to  the 
agreement  between  the  parties,  but  the  motion  was  ordered 
to  stand  over  with  liberty  to  the  plaintiff  to  bring  an  action 
such  as  he  might  be  advised.  Subsequently  the  plaintiff 
brought  an  action  against  tl|e  defendant  in  assumpsit,  and 
the  plaintiff  obtained  a  verdict  for  £500,  and  subsequently 
judgment  for  £500  damages  and  for  costs  was  signed. 
The  defendant  having  become  bankrupt,  the  plaintiff 
proved  for  the  amount  of  the  costs  only,  and  after- 
wards applied  to  the  Vice-Chancellor  for  an  injunction 
which  was  granted  on|condition  that  the  plaintiff*  should  not 
prove  for  the  £500.  The  defendant  then  moved  to  dis- 
charge this  order ;  and  it  was  held  that  as  the  court  of 
law  had  determined  that  the  word  "  penalty "  in  the 
agreement  meant  liquidated  dainages,  therefore  there  was 
no  right  of  action  now  remaining. 

The  Lord  Chancellor  who  heard  the  appeal  set  aside  the 
Vice-Chancellor's  order,  holding  that  the  court  of  law 
construed  the  agreement  to  mean  that  the  defendant  should 
not  practise,  or  if  he  did,  he  must  pay  £500  ;  but  he  said  if 
the  plaintiff  had  seen  the  difficulty  which  had  since  arisen, 
he  might  have  put  the  matter  so  as  to  have  had  the  option 
left  to  him  either  of  exercising  his  legal  right  or  his  equi- 
table remedy,  and  not  to  have  been  precluded  from  the 
alternative  which  before  the  action  he  had,  either  to  ask 
for  an  injunction  or  to  obtain  compensation  at  law. 

Now,  all  that  this  case  decides  is  that  you  cannot  have 
both  a  remedy  at  law  and  one  in  equity  enforced.  That 
was  in  1849,  before  Lord  Cairn's  Act ;  but,  even  had  it 
been  after,  I  can  quite  understand  why  in  a  case  such  as 
that  was  the  plaintiff  was  not  entitled  to  both  the  full 
penalty  in  money  and  an  injunction  also.  There  was  no 
pecuniary  consideration  paid  for  any  good- will  of  a  business 
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Judgment,  which  at  the  time  had  no  existence.  The  defendant  in  this 
Robertson,  J.  case  did  not  sell  or  dispose  of  any  right  which  had  any 
existence  at  the  time;  he  bound  himself  in  a  penalty  not 
to  practise  in  Macclesfield  if  the  plaintiff  would  take  him 
as  an  assistant  in  hib  business.  And  one  can  easily  see  the 
reason  for  that.  The  plaintiff  had  made  the  business ;  the 
defendant  was  a  stranger  and,  for  all  that  appears,  had  no 
business  connection  whatever,  but  owing  to  his  connection 
about  to  be  formed  with  the  plaintiff,  he  would  have  many 
opportunities  of  ingratiating  himself  in  the  good  opinion 
of  the  plaintiff's  patients,  and  ultimately  supplanting  the 
plaintiff  in  that  very  practice  which  in  fact  belonged  to 
the  plaintiff;  so  it  was  agreed  between  them  that  he 
(the  defendant)  would  not  practise  in  that  locality  after  he 
had  left  the  employment  of  the  plaintiff,  or  in  case  he  did  so 
he  would  forfeit  and  pay  £500.  At  law  he  could  and  did 
recover  judgment  for  that  sum  ;  it  was  not  a  penalty,  but 
a  sum  agreed  to  be  paid  by  him  if  he  broke  the  agreement. 
The  plaintiff'  clearly,  according  to  the  language  of  the  Lord 
Chancellor,  had  a  remedy  in  equity  to  restrain  the  further 
practising,  but  he  could  not  have  both  the  sum  agreed  to 
be  paid  for  practising  and  restrain  the  defendant  from 
doing  that  which  he  had  paid  for,  because  the  judgment 
for  the  damages  put  an  end  to  the  agreement,  and  there 
was  no  agreement  in  existence  at  the  time  the  order  was 
made  by  the  Vice-Chancellor  granting  the  injunction.  So 
that  this  case  is  not  an  authority  in  favour  of  the  defen- 
dant in  the  case  now  under  consideration. 

Strickland  v.  Williama,  [1899]  1  Q.  B.  382,  was  on  a 
bond  for  £100  given  by  the  defendant.  The  condition  was 
that  if  the  defendant  should,  in  obedience  to  a  perpetual  in- 
junction, refrain  from  trespassing  on  the  plaintiff's  land, 
or  inciting  others  to  do  so,  the  obligation  should  be  void. 
The  defendant  committed  a  breach  of  the  injunction.  Held, 
that  the  condition  of  the  bond  depended  upon  one  event 
only,  viz.,  a  breach  of  the  injunction,  and  that  the  amount 
secured  by  the  bond  was  liquidated. 

Willaon  v.  Love,  [1896]  1  Q.  B.  626.     A  lease  of  a  farm 
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contained  a  covenant  by  lessee  not  to  sell  hay  or  straw  off  Jidgment. 
the  premises  during  the  last  twelve  months  of  the  term,  iu>bert8oii,  J, 
but  to  consume  same  on  the  premises ;  and  provided  that 
an  additional  rent  of  £3  per  ton  should  be  payable  by 
way  of  penalty  for  every  ton  of  hay  or  straw  so  sold  ;  and 
it  appeared  that  there  was  a  substantial  difference  between 
the  manurial  value  of  hay  and  that  of  straw.  Held,  that 
sums  so  made  payable  were  penalties  and  not  liquidated 
damages.  See  Lord  Esher  s  judgment  in  regard  to  "  pen- 
alty," and  the  differences  among  the  judges  as  to,  at 
p.  630. 

And  so  it  may  be  said  of  all  the  other  cases  cited  by  Mr. 
Garrow.  They  are  distinguishable  from  this  case,  and 
cannot,  in  my  judgment,  overrule  the  decisions  of  our  own 
Court  of  Appeal  in  Moasop  v.  Mason. 

I  therefore  find  for  the  plaintiff,  and  as  agreed  at  the 
trial,  direct  that  judgment  be  entered  for  the  plaintiff  for 
SlOO  damages  for  the  breaches  of  the  agreement  by  the 
defendant  in  having  carried  on  his  practice  in  and  within 
a  radius  of  five  miles  of  Brussells,  after  having  disposed  of 
the  good-will  of  that  business  for  good  consideration  to 
the  plaintiff;  and  let  an  order  go  restraining  the  defendant 
from  further  prosecuting  said  practice  within  the  limits 
aforesaid  for  the  residue  of  the  time  agreed  upon  between 
him  and  the  plaintiff;  and  the  defendant  should  pay  the 
plaintiff  the  full  costs  of  the  action. 

G.  F.  H. 
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The  Bank  of  Hamilton  v.  The  Imperial  Bank. 

Banks  and  Banking — Certified  Cheque — AUeration  of— Clearing  Honat — 
Notice — LiabUUy. 

A  person  having  $10.25  to  his  credit  at  the  Bank  of  Hamilton  in  Toronto^ 
drew  a  cheque  for  $5,  which  he  presented  at  that  bank  and  had  it 
certified  to.  The  cheque  had  no  figures  before  the  dollar  mark,  and  on 
the  line  for  the  written  amount  the  word  '*  five  "  was  written,  a  lone 
space  being  left  between  it  and  the  word  "  dollar.*'  He  then  altered 
the  cheque  by  writing  the  figures  *' 500"  after  the  dollar  mark  and  the 
word  **  hundred "  after  the  word  five,  and  taking  the  cheque  so 
altered,  deposited  it  at  the  Imperial  Bank  in  Toronto,  and  opened  an 
account  there  getting  three  cheques  on  that  bank  marked  good,  namely, 
for  $300,  $150,  and  $50,  drawing  out  the  amount  of  the  $300  cheque, 
and  negotiating  the  other  two.  The  altered  cheque  was  sent  by  the 
Imperial  Bank,  Toronto,  to  the  Clearing  House  there,  and  under  the 
system  in  vogue,  it  was  charged  against  the  Bank  of  Hamilton.  On 
the  following  morning,  on  the  Bank  of  Hamilton  discovering  that  no 
cheque  for  l^OO  had  oeen  debited  to  the  drawer's  account  and  that  a 
forgery  had  been  committed,  immediately  notified  the  Imperial  Bank, 
and  demanded  repayment  of  $495,  beins  the  difference  between  the 
$500  and  the  $5  which  had  been  debit^  to  the  drawer.  Under  the 
system  in  force  the  forgery  would  not  be  discovered  until  the  foUo^ving 
moruiug  after  the  cheque  was  received  from  the  Clearing  House,  but 
there  was  evidence  that  under  a  different  system  it  might  have  been 
discovered  sooner : — 

Held,  that  the  plaintiff  was  entitled  to  recover. 

Statement.       This  was  an  action  tried  before  MacMahon,  J.,  at  Tor- 
onto, without  a  jury,  on  the  10th  March,  1899. 

Osier,  Q.C.,  and  A,  M,  Stuart,  for  the  plaintiffs. 
Lash,  Q.C.,  and  Kappele,  for  the  defendants. 
Subsequently  the  learned  Judge  delivered  the  following 
judgment  in  which  the  facts  are  stated. 

July  15,  1899.    MacMahon,  J.  :— 

The  action  is  brought  to  recover  from  the  defendants 
the  sum  of  $495  paid  by  the  plaintiffs  to  the  defendants 
under  the  following  circumstances :  One  Carl  Bauer  had 
an  account  with  the  Bank  of  Hamilton  in  Toronto,  and  on 
the  25th  January^  1897,  there  was  to  his  credit  the  sum  of 
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$10.23.  On  that  day  he  drew  a  cheque  which,  according  Judgment, 
to  his  evidence  taken  under  commission  at  Kingston,  was  MaoMahon, 
in  the  following  form : —  •'• 

"  No.  136.  Toronto,  Ont.,  Jan.  25, 1897. 

To  the  Bank  of  Hamilton, 
Pay  to  Cash  or  bearer  $ 

Five  /lOO  Dollars 

(Signed)  Carl  Bauer." 

The  cheque  was  presented  by  Bauer  to  the  ledger  keeper 
and  was  by  him  debited  to  Bauer's  account,  and  who  then 
certified  the  same  by  writing  the  folio  number  of  Bauer's 
account  in  the  ledger  across  the  face  of  the  cheque,  and 
stamping  it  with  a  mbber  stamp,  which  made  an  impres- 
sion in  red  ink  as  follows :  "  Bank  of  Hamilton,  Toronto. 
Entered  January  25,  1897."  He  handed  it  back  to  Bauer, 
who  took  it  away  with  him  from  the  bank.  There  being 
no  figures  after  the  dollar  mark,  and  a  considerable  space 
on  the  fourth  line  between  the  words  "  Five  "  and  *'dollai-s," 
Bauer  fraudulently  put  the  figures  "  500  "  after  the  dollar 
mark,  and  wrote  the  words  "hundred  and"  after  the  word 
*'Five";  and  on  the  following  day  (the  26th  January), 
taking  the  cheque  so  altered  to  the  agency  of  the  Imperial 
Bank  at  the  comer  of  Yonge  and  Queen  streets,  deposited 
it  to  the  credit  of  an  account  which  he  there  opened.  He 
at  once  drew  against  the  account  three  cheques,  one  for 
8300,  one  for  $150,  and  another  for  $35,  all  of  which 
he  had  marked  "  good  "  by  the  ledger  keeper,  and  got  the 
cash  at  that  agency  for  the  $300  cheque ;  the  other  two 
cheques  he  negotiated. 

Bauer  had  been  for  some  time  em | cloyed  in  Toronto  as 
agent  for  the  Metropolitan  Life  Insurance  Company  and, 
being  known  at  the  diflferent  banks,  no  suspicion  was 
entertained  as  to  the  genuineness  of  the  cheque  at  the  time 
he  deposited  it  in  the  Imperial  Bank.  He  was  subse- 
quently prosecuted  for  forgery  in  altering  the  certified 
cheque,  and  sentenced  to  imprisonment  in  the  Kingston 
Penitentiary. 
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Judgment.        The  cheque  so  deposited  with  the  Imperial  Bank  wat?, 
llacMahon,  on  the  moming  of  the  27th  January,  sent  by  that  bank 
'^'  with  the  other  cheques  drawn  upon  the  Bank  of  Hamilton, 

and  also  with  the  bills  of  that  bank  that  had  been 
deposited  on  the  previous  day  in  the  Imperial  Bank,  pre- 
sented at  the  Clearing  House,  which  was  established  to 
facilitate  the  exchange  of  money  and  cheques  between  the 
different  banks,  and  of  which  all  the  chartered  banks  in 
Toronto  are  members.  A  clerk  from  each  of  tlie  banks 
going  to  the  Clearing  House  at  ten  o'clock  in  the  morning, 
where  the  balances  between  the  different  banks  are  struck 
by  the  manager,  who  in  turn  is  a  clei  k  from  one  of  the 
banks. 

The  rules  of  the  Clearing  House  having  any  bearing 
on  the  case  are:  Numbers  10,  13  and  14.  Rule  10  reads: 
"  The  hour  for  making  exchanges  at  the  Clearing  House 
shall  be  10  o'clock  a.m.  precisel3%  except  on  Satur- 
day, when  it  shall  be  9.50  o'clock  a.m.  precisely.  All 
debit  balances  must  be  paid  into  the  clearing  bank  be- 
tween 12  and  12.30  of  the  same  day,  and  between  12.30 
and  1  o'clock  p.m.  the  creditor  banks  shall  receive  from 
the  clearing  bank  the  balances  due  to  them  respectively^ 
provided  that  the  balances  due  from  the  debtor  banks 
shall  then  have  been  paid." 

"  13.  Errors  in  the  exchanges  and  claims  arising  from 
the  return  of  items,  or  from  any  other  cause,  are  to  be 
adjusted  directly  between  the  banks  interested,  and  all 
such  errors  and  claims,  shall  be  paid  in  legal  tenders  im- 
mediately on  demand  of  the  returning  bank ;  but  in  case 
of  nonpayment,  the  manager  of  the  Clearing  House  shall, 
on  notice  from  the  bank  making  the  claim,  deduct  the 
amount  thereof  from  the  settling  sheets  of  the  banks  con- 
cerned, and  readjust  the  clearing  statements  and  declare 
the  correct  balances  in  conformity  with  the  changes  so 
made,  provided  that  such  notice  shall  be  given  to  the 
Clearing  House  manager  before  12  o'clock  noon,  after 
which  hour  any  differences  must  be  adjusted  without 
reference  to  the  Clearing  House." 
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"14.  It  is  expressly  agreed  that  nothing  herein   eon-   Judgment, 
tained  shall  deprive  a  bank  of  any  right  it  may  or  might  MacMahon^ 
have  otherwise  than  under  the  foregoing  rule  to  return  or         ^' 
object  to  any  item,  which  right  is  to  remain  as  if  these 
rules  had  not  been  made ;  and  the  Clearing  House  must 
not  be  used  as  a  means  of  obtaining  payment  of  disputed 
items  or  items  objected  to  for  any  reason,  it  being  expressly 
declared  that  any  bank  may  return  any  item,  or  refuse  to 
credit  any  sum,  which  it  would  be  free  to  return,  or  to 
refuse  to   credit   had  the  exchange  been   made  directly 
between   the  banks  concerned,   instead   of   through   the 
Clearing  House." 

Section  72  of  the  Bills  of  Exchange  Act  defines  a  cheque 
"  as  a  bill  of  exchange  drawn  on  a  bank  payable  on  de- 
mand." This  definition  is  amplified  by  Lord  Blackburn 
in  McLean  v.  Clydesdale  Banking  Co.  (1883),  9  A]:)p.  Cas. 
at  p.  107,  who  defines  a  cheque  as  an  unconditional  order 
in  writing  a^ldressed  to  the  banker  requiring  him  to  pay  a 
sum  certain  in  money,  at  a  fixed,  or  determinable  future 
time,  that  is  to  say,  on  presentation. 

A  cheque  is  to  be  governed  by  the  provisions  of  the  Act 
applicable  to  a  bill  of  exchange  payable  on  demand,  sub- 
ject to  the  exceptions  mentioned  in  sections  73,  74  and  75, 
which  have  no  bearing  on  the  present  case. 

In  Oaden  v.  Newfoundland  Savings  Bank,  [1899]  A. 
C.  281,  Sir  Henry  Strong,  in  delivering  the  opinion  of  the 
Judicial  Committee,  at  pp.  285-6,  said  :  "  A  cheque  certified 
before  delivery  is  subject,  as  regards  its  subsequent  negotia- 
tion, to  all  the  rules  applicable  to  uncertified  cheques.  The 
only  effect  of  the  certifying  is  to  give  the  cheque  additional 
currency  by  shewing  on  the  face  that  it  is  drawn  in  good 
faith  on  funds  sufficient  to  meet  its  payment, -and  by  ad- 
dmg  to  the  credit  of  the  drawer  that  of  the  bank  on  which 
it  is  drawn." 

Where  the  drawee  bank  certifies  a  cheque,  as  Bauer's 
was  in  the  present  case,  it  is  a  representation  to  the  trans- 
feree or  endorsee  that  the  bank  has  funds  of  the  drawer 
in  its  hands  applicable  to  the  payment  of  that  particular 
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Jadgment.   cheque,  and  from  that  moment  it  is  an  obligation  of  the 
MacMahon,  badk  to  the  holder  of  the  cheque  so  marked  or  certified. 
*^'  There  is  no  question  that  the  fraudulent  alteration  of  the 

cheque  by  raising  it  from  $5  to  $500  constituted  a  forgery. 
And  it  is  unquestionable  that  the  condition  of  the  cheque 
when  certified  by  the  bank  afforded  ample  opportunity  for 
the  commission  of  the  fraudulent  alteration  which  Bauer 
made.  However,  under  the  law  as  now  settled  by  the 
House  of  Lords,  a  drawee  bank  in  certifying  a  cheque 
is  under  no  duty  to  take  precautions  against  fraudulent 
alterations  in  a  cheque  after  certifying  the  same,  any  more 
than  an  acceptor  of  a  bill  of  exchange  is  under  a  duty  to 
take  precautions  against  fraudulent  alterations  in  a  bill 
after  acceptance:  Scholfield  v.  Earl  of  Londeaboraugh^ 
[1895]  1  Q.  B.  536 ;  and  [1896]  A.  C.  514. 

The  Scholfield  case  and  the  present  case  are  on  all  fours. 
In  the  Scholfield  case  there  was  the  genuine  signature  of 
Saunders,  the  drawer  of  the  bill,  and  the  bill  was  duly 
accepted  by  the  drawee,  the  Earl  of  Londesborough,  and 
it  was  after  acceptance  by  him  that  the  bill  was  fraudu- 
lently altered  by  the  drawer  from  £500  to  £3,500.  In  the 
present  case  Bauer  drew  and  presented  a  cheque  for  $5, 
and  after  it  was  certified  by  the  bank  and  charged  to  his 
account  he  fraudulently  altered  it  to  $500. 

The  Bank  of  Hamilton  received  from  the  Clearing 
House,  at  10  o'clock  on  the  morning  of  the  clearing  day 
(27th  January),  the  bundle  containing  the  bank  bills  and 
the  uncertified  and  certified  cheques  drawn  on  the  bank — 
amongst  the  latter  being  the  cheque  in  question.  At  the 
same  time  the  Bank  of  Hamilton  received  through  the 
Clearing  House  from  the  other  thirteen  banks  in  Toronto 
the  bank  bills  and  accepted  and  unaccepted  cheques  drawn 
upon  it. 

The  custom  of  each  of  the  banks  is,  on  receipt  of  the 
parcels  from  the  different  banks  through  the  Clearing 
House,  to  at  once  count  over,  and  check  the  cash,  and  for 
the  ledger  keeper  to  take  the  uncertified  cheques  and 
charge   the  same  against  the  accounts  of  the  respective 
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drawers  thereof,  providing  there  be  to  the  credit  of  the   Judgment, 
drawers  sufficient    funds  to  meet    the    cheques    drawn  MacMfthon, 
against  such    accounts.    This    custom    of    first    dealing         *^- 
with  the  uncertified  cheques  is  absolutely  necessary  for 
the  protection  of  the  banks,  as  within  two  hours  and  a 
half  each  bank  must  at  its  peril  determine  as  to  the  genu- 
ineness of  the  signature  of  the  drawer  of  every  uncertified 
cheque  drawn  upon  it,  and  also  as  to  the  state  of  his 
account  in  order  that  every  rejected  cheque  may  be  re- 
turned to  the  clearing  bank  by  12.30,  at  which  hour  the 
credit  banks  are   entitled   to  receive   from  the   clearing 
bank  the  credit  balances  due  to  them. 

With  regard  to  certified  or  marked  cheques,  a  different 
custom  ]>revails.  Where  a  cheque  has  been  certified  the 
drawee  bank  has  thereby  acknowledged  the  genuineness 
of  the  signature  of  the  drawer.  And  it  is  the  universal 
rule  of  the  banks  as  to  such  cheques  to  hand  them  to  a 
dark,  who  enters  them  up  in  what  is  called  the  supple- 
mentary cash  book,  and  on  the  following  morning  such 
cheques  are  called  over  from  the  supplementary  cash  book 
and  checked  with  the  deposit  ledger.  This  course  was 
pursued  by  the  Bank  of  Hamilton  on  the  morning  of  the 
28th  January,  commencing  about  9  o'clock  and  concluding 
about  10,  when  it  was  discovered  that  no  cheque  for 
8500  had  been  debited  to  Bauer's  account,  and  that  a 
forgery  had  been  committed.  The  Bank  of  Hamilton  at 
once  notified  the  Imperial  Bank  of  the  fact  of  the  cheque 
having  been  fraudulently  altered  from  $5  to  $500,  and  a 
demand  in  writing  was  on  the  same  day  made  for  repay- 
ment of  S495. 

Mr.  Stanger,  the  manager  of  the  Bank  of  British  North 
America  and  secretary  of  the  Clearing  House,  said  that  in 
the  usual  course,  unless  a  forgery  was  apparent,  it  would 
not  be  discovered  until  the  following  morning  after  being 
received  from  the  Clearing  House ;  but  he  admitted  there 
was  nothing  in  the  system  of  banking  which  would  pre- 
vent the  alteration  from  being  discovered  if  the  banks 
adopted  a  different  system.    The  officers  from  a  number  of 
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Jadgment.  ^^  other  banks,  who  were  called  as  witnesses,  stated  that, 
MacMahoD,  having  regard  to  the  rules  of  the  Clearing  House  and  the 
course  of  business,  it  would  be  impossible  to  discover  the 
raising  of  a  cheque  until  the  following  momingr. 

The  claim  of  the  plaintiffs  against  the  defendants  in 
respect  of  the  excess  of  the  sum  appearing  on  the  cheque 
over  the  amount  at  which  it  was  certified  is  not  in  any- 
way prejudiced  by  the  rules  of  the  Clearing  House. 

Many  of  the  cases  dealing  with  the  question  now  before 
me  for  adjudication  were  up  to  the  date  of  the  judgment 
in  the  Court  of  Appeal  in  Ryan  v.  Bank  of  Montreal 
(1887),  14  A.  R  533,  considered  by  Patterson,  J.A.,  in  his 
judgment  in  that  case.  And  at  page  559  he  says :  "  The 
plaintiff  lost  no  time  in  giving  notice  to  the  defendants 
after  he  knew  of  the  forgery,  but  that  was  nearly  two 
months  after  the  payment  of  the  money.  But,  though  the 
delay  was  thus  inadvertent  and  unavoidable,  the  law  seems 
to  be  that  it  would  afford  an  answer  to  the  plaintiff's^ 
demand,  if  it  prejudiced  the  defendants  in  their  relation  to 
other  parties  to  the  bill." 

While  citing  the  above  paragraph,  I  do  not  lose  sight  of 
the  fact  that  there  was  no  actual  genuine  party  on  the  bill 
in  that  case  against  whom  the  defendants  could  have 
recourse,  and  consequently  no  remedy  was  lost  by  them 
through  the  delay  of  the  plaintiff  in  discovering  the  forgery. 

The  head  note  to  the  case  of  the  London  and  River 
Plate  Bank,  Limited  v.  Bank  of  Liverpool,  Limited,  [1896] 
1  Q.  B.  7,  reads  :  "  When  a  bill  becomes  due  and  is  presen- 
ted for  payment,  and  is  paid  in  good  faith  and  the  money 
is  received  in  good  faith,  if  such  an  interval  of  time  has 
elapsed  that  the  position  of  the  holder  may  have  been 
altered,  the  money  so  paid  cannot  be  recovered  from  the 
holder,  although  endorsements  on  the  bill  subsequently 
prove  to  be  forgeries." 

The  draft  in  that  case  was  paid  on  the  19th  August,. 
1893,  and  it  was  not  until  some  months  afterwards  that 
the  endorsements  on  the  draft, — and  upon  the  strength  of 
which  it  was  paid  by  the  plaintiffs  to  the  defendants, — were 
discovered  to  bo  forgeries.    The  defendants  became  pos- 
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aessed  of  the  draft  in  good  faith  and  were  as  ignorant  as   Judgment, 
the  plaintiffs  that  the  endorsements  were  forgeries.  MacMahon, 

Mr.  Justice  Mathew,  in  giving  judgment,  said,  at  p.  11 :  *^" 
"  In  Cocks  V.  Maatemian  (1829),  9  B.  &  C.  902,  the  simple 
role  was  laid  down  in  clear  language  for  the  first  time  that 
when  a  bill  becomes  due,  and  is  presented  for  payment 
the  holder  ought  to  know  at  once  whether  the  bill  is  going 
to  be  paid  or  not.  If  the  mistake  is  discovered  at  once,  it 
may  be  the  money  can  be  recovered  back ;  but  if  it  be  not, 
and  the  money  is  paid  in  good  faith  and  is  received  in 
good  faith,  and  there  is  an  interval  of  time  in  which  the 
position  of  the  holder  may  be  altered,  the  principle  seems 
to  apply  that  money  once  paid  cannot  be  recovered  back. 
That  rule  is  obviously,  as  it  seems  to  me,  indispensable  for 
the  conduct  of  business." 

Mr.  Justice  Bailey,  who  delivered  the  judgment  of  the 
Court  in  Cocks  v.  Masterman,  9  B.  &;  C,  said,  at  p.  909 : 
"The  holder,  indeed,  is  not  bound  by  law  (if  the  bill  be 
dishonoured  by  the  acceptor)  to  take  any  steps  against  the 
other  parties  to  the  bill  till  the  day  after  it  is  dishonoured. 
But  he  is  entitled  to  do  so,  if  he  thinks  fit,  and  the  parties 
who  pay  the  bill  ought  not  by  their  negligence  to  deprive 
the  holder  of  any  right  or  privilege." 

There  was  no  negligence  on  the  part  of  the  plaintiffs,  as 
the  course  they  pursued  in  regard  to  the  certified  cheques 
was  the  one  universally  adopted  by  the  banks  since  the 
establishment  of  the  Clearing  House,  and  the  holders  of 
the  cheque — the  Imperial  Bank — were  not  deprived  of  any 
rights,  nor  was  its  position  altered  by  reason  of  the  notice 
of  the  forgery  not  being  given  until  the  following  day,  as 
it  had  DO  remedy  against  any  one  but  Bauer,  and  the  rem- 
edy against  him  always  continued  to  exist.  Bauer's  cheque 
was  payable  to  bearer,  and  was  not  endorsed  even  by  him. 
He  obtained  $500  from  the  Imperial  Bank  by  means  of 
the  forged  cheque,  and  recourse  against  him  by  that  bank 
for  the  full  amount  of  the  bill  was  never  lost. 

There  must  be  judgment  for  the  plaintiffs  for  (495  and 
costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Re  Young  and  Township  of  Binbrook. 

Municipal  CorporcUiona — By-law — SvbmtMion  to  Electors — Voter^  Lists 
Omission  of  Classes  of  Voters — Irregularity — Saving  Clause, 

Fanners'  sons  and  income  voters  should  be  included  in  the  voters'  LUte 
prepared  for  the  taking  of  the  vote  upon  a  municipal  by-law  prohibi- 
ting the  sale  of  intoxicating  liquors  in  a  township  under  sec.  141  of 
the  Liquor  License  Act,  R.  S.  O.  ch.  245,  and  their  omission  ia  an 
irregularity. 

In  re  Croft  and  Toian  of  PeUrborough  (1890),  17  A.  R.  21,  and  In  re 
Pounder  and  Village  of  Winchester  (1892),  19  A.  R.  684,  followed. 

Where  all  such  votes  had  been  omitted  from  the  list  by  the  clerk  of  the 
township  under  the  honest  supposition  that  they  should  not  have  been 
placed  thereon,  but  the  number  of  votes  so  left  off  was  less  than  the 
majority  by  which  the  by-law  was  carried,  and  there  was  nothing  to 
shew  that  the  result  of  the  error  had  in  any  way  affected  the  votes  that 
were  cast,  or  that  persons  who  would  otherwise  have  voted  had 
abstained  from  doing  so  on  account  of  the  error,  or  that  there  was  any 
other  good  ground  for  believing  that  the  result  might  probably  have 
been  different  had  the  list  been  properly  prepared,  and  it  appearing 
that  the  election  had  been  conducted  in  accordance  with  the  pnuciplea 
laid  down  in  the  Municipal  Act,  in  that  the  directions  of  the  Act  had 
not  been  intentionally  violated,  the  Ck>urt  refused  to  quash  the  by-law. 

Woodward  v.  Sarsons  (1875),  10  C.  P.  733,  followed. 

Statement.  THIS  was  an  appeal  by  Robert  Young  from  an  order  of 
Rose,  J.,  made  in  the  Weekly  Court  on  the  13th  April, 
1899,  dismissing  an  application  by  the  appellant  to  quash 
by-law  No.  321  of  the  council  of  the  township  of  Binbrook. 
The  by-law  in  question  was  one  prohibiting  the  sale 
of  intoxicating  liquors  in  the  township,  under  the  provi- 
sions of  sec.  141*  of  the  Liquor  License  Act,  R.  S.  O.  ch. 
245,  and  was  submitted  to  the  vote  required  by  that 
section,  on  the  16th  Januarj^  1899,  and  a  majority  of 
98  votes  appeared  at  the  close  of  the  poll  in  favour  of  the 
by-law. 

*141.— (1)  The  council  of  every  township  *  *  may  pass  by-laws 
for  prohibiting  the  sale  by  retaU  of  spiritnoas,  fermented  or  other  maira- 
factured  liquors,  in  any  tavern,  inn  or  other  house  or  place  of  puUio 
entertainment,  and  for  prohibiting  the  sale  thereof,  except  by  wholesale, 
in  shops  and  places  other  than  houses  of  public  entertainment :  Provided 
that  the  by-law,  before  the  iinal  passing  thereof,  has  been  duly  approved 
of  by  the  electors  of  the  municipality  in  the  manner  provided  by  the 
sections  in  that  behalf  of  the  Municipal  Act. 
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The  objection  to  the  validity  of  the  by-law  was  that  the    Statement, 
names  of  some  82  persons  entitled  to  vote  upon  the  ques- 
tion submitted  were  omitted  from  the  lists  furnished  to 
the  deputy  returning  officers,  and  that  these  persons  had 
no  opportunity  of  voting. 

The  clerk  who  prepared  the  lists  of  voters  for  use  upon 
the  occasion  was  under  the  impression  that  only  those 
persons  were  entitled  to  vote  who  would  be  entitled  to 
vote  upon  money  by-laws,  and  he  therefore  left  out  all 
farmers'  sons  and  income  voters. 

The  number  of  persons  entitled  to  vote  at  municipal 
elections  was  490,  made  up  as  follows  : 

Owners  and  tenants 410 

Farmers'  sons 78 

Income  voters 2 

490 

Of  these  only  409  names  appeared  upon  the  lists 
furnished  by  the  clerk  to  the  deputy  returning  officers  for 
the  purpose  of  taking  the  vote,  being  the  owners  and 
tenants,  less  one  name  struck  off  by  the  County  Court 
Judge. 

Out  of  the  409  persons  on  the  list,  only  272  actually 
voted,  and  of  these,  185  votes  were  cast  in  favour  of  the 
by-law  and  87  against  it,  leaving  a  majority  of  98  in  favour 
of  it 

The  appeal  from  the  order  dismissing  the  motion  was 
heard  by  a  Divisional  Court  composed  of  Armour,  C.  J., 
and  Street,  J.,  on  the  8th  June,  1899. 

Haverson,  for  the  appellant.  It  cannot  be  said  that  the 
by-law  was  submitted  to  the  electors  :  In  re  Croft  and 
Tmn  of  Peterborough  (1889-90),  17  O.  R.  522,  17  A.  R.  21; 
In  re  Pounder  and  Village  of  Winchester  (1892),  19  A. 
R  684.  The  omission  of  80  names  from  the  lists  was  more 
than  an  irregularity,  but,  even  if  it  was  merely  an  irregu- 
larity, it  affected  the  result:  see  The  Hackney  Case  (1874), 
2  ok  &  H.  77,  per  Grove,  J.     All  that  I  have  to  shew  is 
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Argument,  that  it  might  have  afiected  the  result  of  the  election; 
some  of  the  persons  who  did  not  vote,  although  they 
might  have,  may  have  been  prevented  from  voting  against 
the  by-law  by  the  so-called  irregularity.  Woodivard  v. 
Sarsons  (1875),  L.R.  10  C.P.  733,  is  nothing  like  this  case. 
J.  J.  Maclaren,  Q.  C,  and  E.  F,  Lazier,  for  the  cor- 
poration. The  majority  was  98,  and  at  the  most  only  84 
voters  were  left  off  the  lists ;  so  the  result  was  not  affected. 
It  is  not  obligatory  upon  the  Couit  to  quash  a  by-law  such 
as  this,  but  discretionar}' :  Re  Hyson  and  Toiunship  of 
South  Norwich  (1892),  19  A.  R.  343.  The  illegality  charged 
is  not  on  the  face  of  it.  If  there  was  a  mistake,  sec.  204*  of 
the  Municipal  Act  covers  it.  But  there  was  no  mistake; 
the  remarks  in  the  Croft  and  Pounder  cases  are  obiter : 
see  sees.  338,  348,  353,  354  of  the  Municipal  Act. 

September  26,  1899.  The  judgment  of  the  Court  was 
delivered  by 

Street,  J. : — 

The  first  question  is  whether  the  clerk  should  have 
included  the  farmers'  sons  and  income  voters  in  the  lists 
prepared  by  him  for  the  purpose  of  taking  the  vote  upon 
the  by-law  in  question,  or  whether  he  was  right  in  limiting 
the  lists  to  the  persons  entitled  to  vote  upon  money  by-laws. 
I  cannot  find  that  any  alteration  in  the  statutes  has  taken 
place  since  In  re  Pounder  and  Village  of  Winchester 
(1892),  19  A.  R.  684,  was  determined,  which  should  inter- 
fere with  the  authority  of  that  decision  and  of  the 
preceding  case  of  In  re  Croft  and  Town  of  Peterborough 
(1890),  17  A.  R.  21. 

*204. — No  election  shall  be  declared  invalid  by  reason  of  a  non-oom- 
pliance  with  the  provisions  of  this  Act  as  to  the  taking  of  the  poll  or  the 
ooonting  of  the  votes,  or  by  reason  of  any  mistake  in  the  use  of  the  fomw 
contained  in  the  schedules  to  this  Act,  or  by  reason  of  any  irregularity, 
if  it  appears  to  the  tribunal  having  cognizance  of  the  question  that  the 
election  was  conducted  in  accordance  with  the  principles  laid  down  in 
this  Act,  and  that  such  non-compliance,  mistake  or  irregularity  did  not 
affect  the  result  of  the  election. 


XXXI.]        RE  rOUNG  AND  TOWNSHIP  OF  BINBROOK.  Ill 

Following  these  eases,  I  think  we  must  hold  that  the  J^dginent. 
names  of  these  80  persons  were  improperly  omitted  by  the  street,  J. 
clerk  from  the  lists  he  prepared. 

The  next  question,  and  it  is  of  some  difficulty,  is  whether 
the  omission  of  these  persons  from  the  list  of  persons 
entitled  to  vote  upon  the  by-law  is  au  irregularity  so 
serious  as  to  require  that  we  should  quash  the  by-law. 
Under  see.  204  of  the  Municipal  Act  the  by-law  must 
stand  if  it  appears  to  us  "  that  the  election  was  conducted 
in  accordance  with  the  principles  laid  down  in  the  Act," 
and  that  the  irregularity  complained  of  did  not  afiect  the 
result. 

I  think  OS  a  general  rule  that  an  election  should  be  held 
to  have  been  conducted  in  accordance  with  the  principles 
laid  down  in  the  Act,  when  the  directions  of  the  Act  have 
not  been  intentionally  violated,  and  when  there  is  no  ground 
for  believing  that  the  unintentional  violation  of  them  has 
affected  the  result.  That  appears  to  me  to  be  the  state  of 
things  presented  upon  the  material  before  us.  It  is  true 
that  the  names  of  some  80  persons  entitled  to  vote  upon 
this  by-law  were  omitted  by  the  clerk  from  the  lists 
furnished  the  officers  conducting  the  voting ;  but  this  was 
done  under  a  misapprehension  of  the  meaning  of  the  Act, 
and  not  from  any  evil  design.  I  think,  under  those 
circumstances,  we  are  bound  to  assume  that  all  the  persons 
left  off  the  list  would  have  voted  against  the  by-law;  but 
we  are  not  bound  to  go  beyond  this  assumption,  or  to 
assume  that  the  error  had  any  effect  upon  the  minds  of  the 
persons  upon  the  list  who  voted  or  abstained  from  voting. 
If  then  we  add  the  votes  of  the  80  persons  whose  names 
wei-e  left  off  the  lists,  to  the  87  votes  which  were  actually 
cast  against  the  by-law,  we  still  find  that  the  by-law  (for 
which  185  votes  were  cast)  would  be  carried  by  a  majority 
of  18  votes. 

Had  it  been  shewn  that  the  result  of  the  error  had  in 
any  way  affected  the  votes  which  were  cast,  or  that 
persons  who  would  otherwise  have  voted  had  abstained 
from  doing  so  on  account  of  the  error,  or  that  there  was 
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any  other  good  ground  for  believing  that  the  result  might 
probably  have  been  different  had  the  li^ts  been  properly 
prepared,  we  ought  to  have  given  effect  to  the  objection 
raised. 

In  the  absence,  however,  of  any  evidence  of  this 
character,  I  do  not  think  we  should  quash  the  by-law 
upon  vague  suggestions  that  the  result  may  have  been 
affected  :  see  Woodward  v.  Saraons  (1875),  L.  R.  10  C.  P. 
733,  743,  the  principles  of  which  I  have  followed. 


E.  R  B. 


Stkwart  ):t  Ah.  V.  Ferguson. 


Mortgage — Redemption^ Intei-est  post  Diem — Excessive  Payment — Appli- 
cation on  Principal — Aiiatake. 

A  mortgage  having  properly  borne  interest  at  eight  per  cent,  during  its 
oarrency,  and  this  having  been  regularly  paid,  the  parties  vent  ol^after 
the  mortgage  fell  due,  the  one  paying  and  the  other  receiving  the  eight 
per  cent,  for  a  long  period,  in  ignorance  that  the  liability  was  to  pay 
only  six  per  cent.  Seven  annual  payments  of  interest  wefe  thus  made 
after  maturity  at  the  mortgage  rate,  and  subsequently  some  payments 
at  a  lower  rate,  the  mortgage  money  not  being  called  in  meantime. 
All  the  receipts  given  stated  that  the  payments  made  were  on  acconnt 
of  interest.  Both  parties  were  ignorant  of  the  law  on  the  subject,  and 
believed  that  the  mortgage  rate  would  continue  until  payment  of  the 
principal : — 

J7e/d,  that  the  money  could  not  be  recovered  back  by  the  mortgagor  as 
money  paid  under  a  mistake,  nor  could  the  excess  of  interest  be  applied 
in  reduction  of  the  princi|>al  in  a  redemption  action. 

Rogers  v.  Ingham  (1876),  3  Ch.  D.  351,  followed. 

Statement        APPEAL  by  the  defendant  from  a  report  of  the  Master 
at  Woodstock  in  an  action  for  redemption. 

The  action  was  brought  by  the  widow  and  children  of 
the  deceased  mortgagor.  The  mortgage  waa  for  $700,  and 
was  made  in  1878,  payable  in  three  years.  After  maturity 
the  mortgagor,  and  his  widow,  continued  to  pay  interest  at 
the  mortgage  rate  (eight  per  cent.)  for  some  years.  Upon 
taking  the  accounts  the  Master  allowed  the  excess  of 
interest  over  six  per  cent,  after  maturity  to  be  applied  on 
principal.     The  facts  are  stated  in  the  judgment. 
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The  appeal  was  beard  by  Ferguson,  J.,  in  the  Weekly  Argument. 
Court,  on  the  2l8t  September,  1899. 

A.  MiUar,  Q.C.,  for  the  defendant,  contended  that  the 
excess  of  interest  could  not  be  applied  in  reduction  of 
principal,  having  been  paid  as  interest,  citing  Quintan  v. 
Gordon  (1861),  20  Gr.  Appx.  i. 

J.  Bicknell,  for  the  plaintiffs.  In  all  the  cases  on  this 
subject  there  was  an  agreement  as  to  interest,  and  there 
was  no  principal  due  at  the  time  of  payment  of  interest, 
and  they  are  all  distinguishable  from  this  case  :  Raines  v. 
Stacey  (1860),  9  C.  P.  355 ;  Jaivia  v.  Clark  (1861),  10  C.  P. 
480 ;  Quinlan  v.  Gordon  (1861),  20  Gr.  Appx.  i. ;  Button  v. 
Federal  Bank  (1883),  9  P.  R.  568.  See,  also.  Popple  v. 
Sylveatei^  (1882),  22  Ch.  D.  98. 

October  5, 1899.    Ferguson,  J. : — 

The  first  ground  of  appeal  stated  by  the  defendant  is 
that  the  Master  was  wrong  in  finding  as  he  did  by  the 
4thi paragraph  of  the  report  that  the  first  nine  payments 
mentioned  in  the  said  4th  paragraph  were  made  generally 
on 'account  of  the  mortgage,  and  that  he  should  have 
found  that  the  said  nine  payments  were  made  entirely  on 
account  of  and  in  payment  of  interest  on  the  said  mortgage 
to  the  14th  day  of  January,  1894. 

The  mortgage  was  dated  the  14th  day  of  January,  1878. 
It  was  to  secure  the  sum  of  $700.  It  provided  for  pay- 
ment of  interest  on  this  sum  at  the  rate  of  eight  per  cent, 
per  annum  on  the  14th  day  of  January  each  year  till  the 
I4th  day  of  January,  1881,  when  the  principal  sum  was 
to  be  paid.     The  principal  money  has  not  been  paid  yet 

The  nine  payments  spoken  of  in  this  first  ground  of 
appeal  were,  as  found  in  the  4th  paragraph  of  the  report, 
from  the  14th  January,  1887,  to  the  year  1894,  inclusive. 
Each  of  the  first  seven  of  them  is  for  the  sum  of  $56, 
and  the  other  two  are,  one  of  $51  and  the  other  of 
$42.  Two  of  them  appear  to  have  been  made  in  the  year 
1894.  In  respect  of  seven  of  these  nine  payments  a 
receipt  for  each  is  produced,  and  each  one  of  such  receipts 
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Jadgment.  states  expressly  on  its  face  that  the  payment  is  for  interest 
Ferguson,  J.  on  the  mortgage.  There  are  also  mentioned  in  the  same 
4th  paragraph  of  the  report  two  other  payments  of  S35 
each,  and  a  receipt  for  each  of  these  is  produced  that  states 
expressly  that  the  payment  was  a  payment  of  interest, 
indicating  that  by  the  time  these  payments  were  made,  in 
1896  and  1897,  the  rate  of  interest  charged  had  been 
reduced  from  eight  to  five  per  centum. 

Upon  all  the  evidence  there  is  regarding  the  nine  pay- 
ments mentioned  in  this  first  ground  of  appeal,  I  am 
clearly  of  the  opinion  that  each  and  every  one  of  them 
was,  in  fact,  made  on  account  of  and  as  payment  of 
interest  on  the  mortgage  money,  and  that  the  finding  of 
the  Master  that  they  were  made  generally  on  account  of 
principal  and  interest  (if  such  is  the  meaning  of  his  finding) 
is  erroneous. 

A  second  ground  of  appeal  is  that  the  Master  was  wrong 
in  finding,  in  the  5th  paragraph  of  his  report,  that  there 
was  no  express  or  implied  agreement  between  the  plaintiffs, 
or  any  of  them,  and  the  defendant,  that  the  defendant 
should  ^be  entitled  to  charge  interest  at  the  rate  of  eight 
per  centum  after  the  14th  day  of  January,  1886  ;  that  the 
defendant  was  entitled  to  charge  six  per  centum  only  ;  and 
that  all  payments  made  from  time  to  time  in  excess  of  six  per 
centum  should  be  credited  on  account  of  principal  money. 

What  appears  is  that  the  various  sums  referred  to  wei-e 
paid  as  interest.  This  appears,  as  it  seems  to  me,  beyond 
doubt,  and  to  me  it  is  impossible  to  perceive  how  pay- 
ments could  be  so  specifically  made  from  time  to  time,  and 
so  often,  in  the  absence  of  an  agreement  to  pay  after  the 
manner,  for  the  purposes,  and  on  the  accounts  expressly 
stated  by  the  receipts,  at  the  time  of  the  payments  being 
made. 

A  condition  of  things  that  may  present  itself  to 
one's  mind,  after  a  perusal  of  the  documents  and  evidence, 
is  this  : — The  mortgage  having  properly  borne  interest  at 
eight  per  centum  during  its  currency,  and  this  having  been 
as  it  appears,  regularly  paid,  the  parties  went  on  after  the 
mortgage  fell  due,  the  one  paying  and  the  other  receiving 
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the  eight  per  centum  for  a  very  long  period,  in  ignorance  Jndgmeot. 
that  there  was  a  liabilitj'  to  pay  only  six  per  centum,  and  Ferguaon,  J. 
that  during  this  period  seven  of  the  pa;yments  ($56  each) 
now  in  question  were  made,  and  that,  from  some  cause 
that  does  not  at  all  clearly  appear,  there  was  a  reduction^ 
after  which  were  made  the  other  two  payments  ($51  and 
^42),  the  mortgage  money  not  being  called  in  meantime. 
Then,  if  it  be  assumed  that  both  parties  were  ignorant  of 
the  law  on  the  subject,  and  believed  that  the  rate  of 
interest  mentioned  in  the  mortgage  would  continue  as  the 
rate  to  be  paid  until  the  principal  money  should  be  paid, 
the  case  would  fall  under  one  of  the  propositions  in  the 
case  Rogers  v.  Ingham  (1876),  3  Ch.  D.  351,  which  may 
be  stated  in  this  way  :  The  Court  will  only  relieve  against 
a  mistake  in  law  where,  under  the  particular  circumstances 
of  the  case,  there  is  some  equitable  ground  which  makes 
it  inequitable  that  the  relief  should  not  be  granted,  and 
that,  therefore,  such  relief  will  not  be  granted  in  a  case 
where,  there  being  no  fiduciary  relationship  between  the 
parties,  and  both  parties  have  had  a  full  knowledge  of  all 
the  facts,  one  party  demands  repayment  of  money  received 
by  the  other  merely  on  the  ground  that,  owing  to  a  mis- 
take in  law,  both  parties  had  believed  that  the  person 
receiving  the  money  was  legally  entitled  to  it.  I  do  not 
■^ee  a  difference  in  this  particular  respect  between  the 
right  to  recover  money  back  and  a  right  to  have  the 
money  applied  in  reduction  of  the  principal  of  a  mortgage 
debt  in  a  redemption  action. 

I  am  of  the  opinion  that  the  learned  Master  has  made 
the  cast  of  the  figures  to  ascertain  the  sum  to  be  paid  on 
redemption  on  an  erroneous  basis,  and  that  all  the  sums 
paid  specifically  as  interest  should  be  treated  as  payments 
of  interest,  and  should  not  be  applied,  in  whole  or  in  part, 
in  reduction  of  the  principal  money  to  be  paid  the 
mortgagee  upon  redemption. 

The  report  should  be  remitted  back  to  the  Master  to 
recast  his  figures  on  this  basis,  and  the  appellant  should 
have  his  costs  of  the  appeal. 

£.  B.  B. 
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[DIVISIONAL  COURT.] 

The  Canadian  Bank  of  Commerce  v.  Perram. 

BUU  of  Exchange — Indorsing  Btfore  Payte — Liability, 

The  defendant  put  his  name  on  the  back  of  a  promissory  note  before  it 
was  endorsed  by  the  plaintifis,  the  payees;  who  then  endorsed  it 
"  without  recourse,"  and  sued  him  on  it : — 

Held,  that  he  was  not  liable  either  as  endorser  or  as  surety  or  otherwise. 

Statement.  THIS  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  McDougall,  J.,  Judge  of  the  County  Court  of  the  county 
of  York,  whereby  on  October  27th,  1898,  he  dismissed  this 
action,  which  was  brought  against  the  alleged  indorser  of 
a  promissory  note,  under  the  circumstances  mentioned  in. 
the  judgment  of  the  Divisional  Court. 

The  appeal  was  argued  on  April  13th,  1899;  before^ 
Armouh,  C.  J.,  and  Street,  J. 

A.  W.  Anglin,  for  the  plaintiffs,  contended  that  Perram 
knew  he  was  renewing  a  note  already  due,  and  making^ 
himself  an  endorser  to  the  plaintiffs,  and  the  question  was 
in  such  cases,  one  of  evidence  :  Steele  v.  M* Kinlay  (1SS0\ 
6  App.  Cas.  754;  Pegg  v.  HowleU  (1897),  28  O.  R.  473  ; 
Peck  V.  Phippon  (1852),  9  U.  C.  R.  73 ;  Macdonald  v. 
Whitfield  (1883),  8  App.  Cas.  733. 

J.  Kyles,  for  the  defendant,  contended  that  a  person  could 
not  be  held  liable  on  a  note,  which  was  incomplete  when 
he  put  his  name  to  it :  Lecaan  v.  Kirkman  (1859),  6 
Jur.  N.  S.  17  ;  SkUbeck  v.  Porter  (1857),  14  U.  C.  R.  430 ; 
Duthie  y,  Easery  {1895),  22  A.  R.  191;  Bishop  v.  Hay- 
ward  (1791),  4  T.  R.  470 ;  Britten  v.  Webb  (1824),  2  B.  &  C. 
483  ;  Singer  v.  Elliott  (1888),  4  Times  L.  R.  524  ;  Jenkirts 
ic  Sons  V.  Coomber,  [1898]  2  Q.  B.  168 ;  Steer  v.  Adams 
(1839),  6  O.  S.  60  ;  Jones  v.  Ashcroft  (1841),  6  O.  S.  154  ; 
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West  V.  Bovm  (184.7),  3  U.  C.  R  290 ;  Robertson  v.  Hue-  Argament. 
back  (1865),  15  C.  P.  298 ;  Robertson  v.  Lonsdale  (1891), 
21  0.  R.  600 ;  Bills  of  Exchange  Act,  53  Vict.  ch.  33,  sec. 
29  (D.) 

The  judgment  of  the  Court  was  delivered  on  September 
13th,  1899,  by 

Armour,  C.  J. : — 

This  action  is  brought  by  the  plaintiffs  against  the 
defendant  as  endorser  of  a  promissory  note  dated  May 
10th,  1897,  payable  three  months  after  the  date  thereof  to 
the  Canadian  Bank  of  Commerce,  London,  Ontario,  or 
order,  at  the  Canadian  Bank  of  Commerce,  London,  Ontario, 
for  the  sum  of  four  hundred  and  fifty  dollars,  made  by  the 
Home  Journal  Publishing  Company. 

At  the  time  the  defendant  put  his  name  on  the  back  of 
this  promissory  note  the  plaintiffs,  the  payees,  had  not 
endorsed  it,  and  it  seems  dear  that  under  these  circum- 
stances he  cannot  be  held  liable  upon  it.  If  the  plaintiffs, 
the  payees,  of  this  promissory  note  had  endorsed  it  before 
the  defendant  put  his  name  on  the  back  of  it,  in  such  case 
the  plaintiffs,  although  prior  endorsers  to  the  defendant, 
would  have  been  under  the  admissions  in  the  case  clearly 
entitled  to  recover  the  amount  of  it  against  the  defendant : 
Wilkinson  v.  Unwin  (1881),  7  Q.  B.  D.  636  ;  but  not  hav- 
ing endorsed  it  until  after  he  put  his  name  on  the  back  of 
it,  they  are  not  entitled  to  recover  the  amount  of  it. 

The  note  not  having  been  endorsed  by  the  plaintiffs,  the 
payees,  before  the  defendant  put  his  name  on  the  back  of 
it,  he  incurred  no  liability  in  respect  of  it.  He  did  not 
become  liable  as  an  endorser  under  the  law  merchant,  nor 
did  he  become  liable  as  a  surety  because  of  the  Statute  of 
Frauds. 

It  is  impossible  to  distinguish  this  case  from  that  of 
Jenkins  <fc  Sons  v.  Coomber,  [1898]  2  Q.  B.  168,  where  the 
law,  as  I  have  stated  it,  is  plainly  laid  down.     See  also 
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Judgment.  Steele  y.  M'Kinlay  (1880),  5  App.  Cas.  754 ;  Maedonald 
Armoui-,  C.J.  V.  Whitfield  (1883),  8  App.  Cas.  733 ;  Lecaan  v.  Kirkman 
(1859),  6  Jur.  N.  S.  17;  Singer  v.  Elliott  (1888),  4  Times 
L.  R.  524. 

The  cases  of  Peek  v.  Phippon  (1852),  9  U.  C.  R.  73, 
and  Duthie  v.  Esaery  (1895),  22  A.  R  191,  «are  against  the 
view  I  have  expressed  but  I  do  not  think  that  they  are 
of  equal  authority  with  the  cases  I  have  relied  on,  and  as 
this  is  the  ultimate  Coui*t  of  Appeal  in  this  County  court 
case,  we  are  bound  to  give  our  independent  judgment. 

It  was  alleged  that  the  note  in  question  was  made  pay- 
able to  the  plaintiffs  through  inadvertence,  but  this  we 
cannot  aid  or  relieve  against. 

And  it  was  contended  that  the  circumstances  shewed 
an  implied  authority  to  the  plaintiff  to  endorse  the  note 
as  it  was  post  pro  priua  or  nimc  pro  tunc  in  order  to  aid 
the  irregularity,  but  we  are  unable  to  infer  from  the  cir- 
cumstances any  such  implied  authority  :  Lecaan  v.  Kirk- 
man (1859),  6  Jur.  N.  S.  17. 

The  appeal  must  therefore  be  dismissed  with  costs. 

A.  H.  F.  L. 
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The  Corporation  of  the  City  of  Kingston  v.  Rogers. 

Atatswmeni   and   Taxes — Arrears — Landlord    avd  Tenant — DisireJis  for 
Rent — Cwtodid  Legls— Seizure  of  Goods— Priorities— R.   S,    0.   ch. 

There  is  nothing  in  the  Asseasment  Act,  R.  S.  O.  ch.  224,  to  warrant  a 
mimicipal  tax  collector  seizins  for  arrears  of  taxes,  goods,  which  being 
under  distraint  by  a  landlora,  are  in  custodxA  legis ;  and  in  this  case 
Bubeeqnent  rent  having  accrued  due  during  the  joint  possession  of  the 
landlord  and  the  collector,  the  landlord  was  also  held  to  have  priority 
in  respect  to  another  distress  made  by  him  for  such  subsequent  rent. 

This  was  an  action  brought  to  determine  the  right  to   Statement. 
certain  moneys  the  proceeds  of  goods  levied  upon  by  a 
landlord  for  rent,  and  also   by  a  municipal  tax  collector, 
under  the  circumstances  stated  in  the  judgment. 

The  action  was  tried  before  Street,  J.,  at  Kingston,  on 
September  25th,  1899,  without  a  jury. 

Mclntyrey  Q.C.,  and  D.  Mclntyre,  for  the  plaintiflFs,  cited 
Ander8<m  v.  Henry  (1898),  29  O.  R  719,  724 ;  Fraser  v. 
Page  (1859),  18  U.  C.  R.  327;  American  &  English 
Encyclopsedia  of  Law,  1st  ed.,  vol.  25,  p.  308  ;  King  v. 
England  (1864),  4  B.  &  S.  782;  Hersee  v.  Porter  (1885), 
100  N.  Y.  403 ;  WoodfalFs  Landlord  &  Tenant,  13th  ed., 
p.  417;  Ghi-istie  v.  City  of  Toronto  (1804).  25  0.  R.  425, 
606;  The  Assessment  Act,  R.  S.  0,ch.  224,  sees.  131, 135,sub- 
sec  1,  clauses  1,  2,  4,  sub-clause  (a)  (6);  The  Landlord 
and  Tenant  Act,  R.  S.  O.  ch.  170,  sec.  3. 

TT.  F.  NickUy  for  the  defendant,  referred  to  Jones  v. 
Biemstein,  [1899]  1  Q.  B.  470  ;  Langtry  v.  Clarlc  (1896), 
27  O.  R.  280. 

September  28th,  1899.     Street,  J.  :— 

The  material  facts  may  be  stated  as  follows : 
One  Robinson  was  tenant  to  the  defendant  of  a  shop  in 
St  Lawrence  ward,  in  Kingi^ton,  and  his  rent  being  in  arrear, 
the  defendant  on  February  6th,  1899,  distrained  for  8285.25, 
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Judgment,  the  arrears.  Robinson  begged  that  the  bailiff  nhould  not 
Street,  J.  continually  remain  upon  the  premises  as  he  hoped  to  settle 
the  matter  in  a  day  or  two  and  wished  to  continue  his 
business  meantime.  The  bailiff,  with  the  landlord's  consent, 
after  an  inventory  had  been  made,  took  the  tenant's 
undertaking  or  receipt  for  the  production  of  the  goods, 
and  went  out  of  actual  possession  for  a  day,  but  then  came 
back  again  and  resumed  possession,  but  did  not  remain 
upon  the  premises  at  night. 

On  February  13th,  1899,  one  Gardner  seized  the  same 
goods  upon  a  warrant  from  the  collector  of  the  city  of 
Kingston  for  $501.63  arrears  of  taxes  accrued  upon  the 
premises  and  upon  other  property,  the  whole  of  which  had 
been  assessed  to  Robinson  personally.  From  the  time  of 
the  seizure  by  Gardner,  his  figent  and  the  landlord's  bailiff 
jointly  remained  in  possession,  each  disputing  the  other's 
right.  Finally  the  goods  were  sold  by  arrangement  and 
the  proceeds,  amounting  to  $484.69,  were  paid  into  a  bank 
to  await  the  decision  as  to  the  rights  of  the  parties  to  it. 
In  the  meantime,  and  while  the  joint  possession  continued, 
the  defendant,  as  landlord,  put  in,  on  March  2nd,  1899, 
a  further  distress  for  $93.75,  being  the  quarter's  rent  then 
just  due. 

The  whole  question  then  in  the  present  case  is  whether 
the  rights  of  the  landlord  for  the  whole  or  any  part  of  the 
rent  for  which  he  has  distrained  are  to  be  preferred  to 
those  of  the  city  under  the  circumstances  above  stated, 
foi*  I  decided  at  the  trial  that  the  warrant  of  the  collector 
had  been  properly  issued  and  was  valid. 

I  have  been  able  to  find  no  decision  expressly  upon  the 
point  which  here  arises  for  determination.  The  clause 
under  which,  if  at  all,  the  cit3'  were  entitled  to  take  these 
goods  is  the  1st  sub-see.  of  the  135  th  sec.  of  the  Assessment 
Act,  R.  S.  O.  ch.  224,  which  provides  that  the  collector 
may  levy  for  arrears  of  taxes  "upon  the  goods  and  chattels, 
wherever  found,  within  the  county  *  *  belonging  to 
or  in  the  possession  of  the  person  who  is  actually  assessed 
for  the  premises,  and   whose  name    appears    upon   the 
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collector's  roll  for  the  year  as  liable  therefor."  I  do  not  Jidgmeut. 
think  that  any  thing  in  the  subsequent  part  of  section  135,  street,  J. 
either  enlarges  or  contracts  the  powers  given  by  the  sub- 
section I  have  quoted  upon  the  facts  of  the  present  case. 
If  the  collector  was  not  entitled  to  levy  under  that  sub- 
section he  is  not  given  power  to  do  so  under  anything  that 
succeeds  it 

I  have  come  to  the  conclusion  that  theie  is  nothing  in 
this  section  or  any  other  section  of  the  Assessment  Act 
which  authorizes  the  collector  to  levy  upon  goods  which 
are  already  in  custodid  legis  as  goods  under  seizure  by  a 
bailiff  for  arrears  of  rent  due  a  landlord  undoubtedly  are. 

The  words  of  the  section  are  no  doubt  of  a  sweeping 
character,  but  they  must  be  taken  to  have  been  intended 
to  be  limited  by  existing  principles  and  not  to  have  been 
intended  to  establish  exceptions  to  them.  When  a 
landlord  distrains  for  rent  he  is  doing  an  act  which  is 
recognized  by  many  Acts  of  Parliament,  and  his  right  is  to 
take  into  his  sole  custody  the  goods  of  the  tenant,  keeping 
tliem  as  a  pledge  for  his  rent  until  the  time  at  which  he 
may  realize  upon  his  pledge  by  sale.  If  I  were  to  hold 
that  the  collector  by  his  bailiff  might  also  come  in  and 
hold  the  goods  already  under  seizure  by  the  landlord  for 
rent  as  a  pledge  for  the  taxes,  I  should  be  interfering 
with  the  prior  rights  of  the  landlord  and  authorizing  the 
collector's  bailiff  to  do  something  which  a  sheriff  armed 
with  an  execution  could  not  do.  "  Goods  in  the  custody 
of  the  law  are  not  distrainable,  for  it  is  ex  vi  tevinini 
repugnant  that  it  should  be  lawful  to  take  goods  out  of 
the  custody  of  the  law,  and  that  cannot  be  a  pledge  to  me 
which  I  cannot  bring  into  my  actual  possession.  Hence, 
it  is,  that  goods  distrained  for  damage  feasant  cannot  be 
taken  for  rent ;  nor  goods  in  a  bailiff's  hands  on  an 
execution  ;  nor  goods  seized  by  process  at  the  suit  of  the 
king;  nor  will  replevin  lie  for  them :"  Gilbert  on  Distress, 
4th  ed,  p.  40 ;  Foa's  Landlord  &  Tenant,  2nd  ed.,  p.  388. 

In  my  opinion  there  was  for  these  reasons  no  valid 
seizure  of  the  goods  by  the  collector.     If  he  could  have 
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Jttdgment.  induced  the  landlord  to  withdraw  his  distress  by  paying 
Street,  J.  Or  agreeing  to  pay  his  rent  out  of  the  proceeds  of  the  sale 
the  difficulty  in  his  way  would  have  been  removed.  The 
landlord's  bailiff,  however,  retained  possession  of  the  goods 
as  he  was  entitled  to  do  until  they  were  sold,  and  he  is,  in 
my  opinion,  right  in  his  contention  that  not  only  the  rent 
for  which  he  originally  distrained,  but  that  for  which  the 
subsequent  distress  in  March  was  put  in  should  be  paid 
him  asL  a  just  charge  upon  the  proceeds  of  the  goods. 

As  to  the  disposition  of  the  balance  of  the  proceeds  of 
the  goods,  if  any  after  paying  the  claim  of  the  defendant, 
I  make  no  order. 

With  the  declaration  of  the  defendant's  right  to  be  padd 
the  two  sums  for  which  he  distrained,  the  action  must  be 
dismissed  with  costs. 

A.  H.  F.   L. 


[DmSIONAL  COURT.] 

In  re  Rochon. 


AasignmerUs  and  Preferences— Examination  of  Insolvent  Debtors — County 
Court  Judge— Power  to  Commit — R.  S.  O.  ch.  147 ,  sees,  3J^  S6— Pro- 
hibition— Appeal,  * 

A  County  Coart  Judge  has  no  jurisdiction  to  commit  an  insolvent  debtor 
for  unsatisfactory  answers  on  his  examination  under  the  Assignments 
and  Preferences  Act,  R.  8.  O.  ch.  147,  sees.  34,  36. 


SUtement.  THIS  was  a  motion  by  way  of  appeal  from  an  order  of 
the  junior  Judge  of  the  County  Court  of  Carleton,  direct- 
ing the  committal  of  the  appellant  for  unsatisfactory 
answers  upon  his  examination  as  an  insolvent  debtor,  under 
the  Assignments  and  Preferences  Act  (R.  S.  O.  ch.  147,  sec. 
34),  and  in  the  alternative  for  an  order  prohibiting  the 
enforcement  of  the  order  upon  the  ground  that  the  Judge 
had  no  jurisdiction  to  make  it. 
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The  motion  was  argued  on  September  12th.  1899,  before  Argument. 
Armour,  C.  J.,  Falconbridge,  and  Street,  JJ. 

Aylesworth,  Q.C.,  for  the  appellant,  contended  that  the 
County  Court  Judge  had  no  more  authority  to  make  such 
an  order,  than  a  special  examiner  would  have  had  :  R.  S.  0. 
ch.  U7,  sec.  34 ;  Re  Pacquette  (1886),  11  P.  R  463  ;  Baby 
V.  Ross  (1892),  14  P.  R  440  ;  Regina  v.  Gibson  (1898),  29 
0.  R  660. 

Watson,  Q.  C,  for  the  assignee  for  creditors,  contended 
that  the  word  "Judge  "  in  R  S.  O.  ch.  147,  sec.  36,  inclu- 
ded a  County  Court  Judge ;  and  that  the  "  Judge  "  whether 
of  the  High  Couili  or  County  Court  was  persona  designata: 
Be  Simpson  v.  Clafferty  (1899),  18  P.  R  402.  This  Coui-t 
was  not  the  proper  place  to  apply  for  a  prohibition. 

Per  Curiam, — The  power  to  commit  given  by  the  Act 
can  only  be  exercised  by  the  High  Court  or  a  Judge  thereof 
under  the  words  "  the  Court  or  Judge  "  in  section  36 ;  and 
the  County  Court  Judge  had  no  jurisdiction  to  make  the 
Older.  The  order  must  go  for  prohibition,  which  is  the 
proper  remedy.     Appeal  dismissed.     No  order  as  to  costs. 

•  A.  H.  F.  L. 
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Tompkins  v.  The  Bkockville  Rink  Company. 

Municipal  Corporations — Firt  Limits  By-lcuo ^Consolidated  Municipal  Act 
189£,  sec.  496,  nub-sec,  10— Right  to  Maintain  Action  for  Breach  of. 

Where  a  statale  provides  for  the  performance  of  a  particular  duty,  and 
some  one  of  a  class  of  persons,  for  whose  benefit  and  protection  the 
duty  is  imposed,  is  injured  by  the  failure  of  the  person  required  to  do 
so  to  perform  it,  an  action,  primdfouie,  and  if  there  is  nothing  to  the 
contrary,  is  maintainable  by  such  person  ;  but  where  the  particnlar 
course  of  conduct  is  imperative  and  the  non -performance  is,  in  the  gen- 
eral interest,  punishable  by  penalty,  an  action  will  not  lie. 

Where,  therefore,  under  authority  conferred  by  sub-sec.  10,  sec.  496  of 
the  Consolidated  Municipal  Act  1892,  a  by-law  was  passed  by  a  connoil 
of  a  city,  setting  apart  certain  areas  as  fire  limits  where  no  wooden 
buildings  could  be  erected,  and  providing  that  buildings  erected  in 
contravention  thereof  might  be  pulled  down  and  removed  by  the  cor- 
poration at  the  cost  of  the  owner,  and  a  penalty  of  $50  was  imposed,  the 
erection  of  a  wooden  building  within  such  limits,  does  not  give  a  right 
of  action  to  the  owner  of  contiguous  property  which  is  injuriously 
affected  thereby. 

Statement.        This  was  an  action  tried  by  MEREDITH,  C.  J.,  without  a 
jury,  at  Brockville  on  the  14th  March,  1899. 

Aylesivorth,  Q.(>.,  and  Brown,  for  the  plaintiff. 
Shepley,  Q.C.,  and  BueU,  for  the  defendants. 

Judgment  was  reserved,  and  subsequently  the  following 
judgment  was  delivered  in  which  all  the  facts  so  far  as 

material  are  stated. 

June  17th,  1899.     Meredith,  C.  J.  :— 

The  plaintiff  is  the  owner  of  lots  61  and  62  on  the  sonih 
side  of  King  street  in  the  town  of  Brockville,  upon  which 
are  erected  brick  and  stone  buildings  occupied  as  shops ; 
and  the  defendants  are  the  lessees  of  the  easterly  eighty- 
five  feet  of  lot  fifty -nine  on  the  south  side  of  the  same 
street,  the  easterly  limit  of  their  land  being  distant  fifty 
feet  from  the  westerly  limit  of  that  of  the  plaintiff. 

The  plaintiff's  land  and  the  northerly  150  feet  of  the 
lands  of  the  defendants  are  within  the  fire  limits  as 
established   by  by-law   of  the  municipal   council  of  the 
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town,  passed  on  the  20th  day  of  April,  1896,  under  the  Judgment, 
authority  of  sub-sec.  10  of  sec.  496  of  the  Consolidated  Meredith, 
Municipal  Act,  1892.  ^ -J 

At  the  time  the  action  was  begun,  the  defendants  were 
engaged  in  erecting  a  rink  on  their  lands,  which  the 
plaintiff  alleges  is  a  wooden  building  within  the  meaning 
of  the  by-law,  and  was,  as  he  also  alleges,  being  built  in 
contravention  of  its  provisions. 

The  by-law  declares  by  its  first  section,  that: — **(1) 
From  and  after  the  passing  of  this  by-law  it  shall  not  be 
lawful  for  any  person  or  persons,  corporation  or  corpor- 
ations, within  the  following  areas  or  parts  of  the  town  of 
Brockville  herein  called  the  fire  limits  of  the  town  of 
Brockville,  to  erect,  or  cause  to  be  erected,  any  wooden 
building,  or  part  of,  or  addition  to  a  wooden  building-, 
or  to  extend  or  enlarge  any  wooden  building  heretofore 
erected,,  or  to  cover  wholly  or  in  part,  or  to  relay  or 
repair  any  building  of  any  kind  now  erected  or  erected 
hereafter,  with  shingles  unless  the  same  be  laid  in  hair 
mortar  not  less  than  half  an  inch  in  thickness,  or  to  erect 
or  cause  to  be  erected  or  rebuilt  any  building  immediately 
adjoining  another  building  unless  the  gable  walls  or  party 
walls  are  of  brick  or  stone  and  carried  up  to  a  height  at 
least  eighteen  inches  above  the  roof,  or  to  repair  or  alter 
the  gable  walls  or  party  walls  of  any  building  already 
constructed  which  immediately  adjoins  auother  building 
unless  such  gable  walls  or  party  walls  are  carried  up  to 
the  said  height  of  eighteen  inches  above  the  roof." 

Section  2,  after  defining  the  fire  limits,  contains  the 
following  provision : — 

"Any  building  or  erection  which  may  be  constructed, 
repaired,  or  placed  in  contravention  of  this  by-law,  may 
be  forthwith  pulled  down  and  removed  by  such  officer  or 
officers  of  the  corporation  or  other  person  or  persons  as 
ihe  council  shall  direct;  and  the  owner  of  such  building  or 
erection  shall  upon  demand  forthwith  pay  to  the  treasurer 
of  the  corporation  the  cost  of  said  pulling  down  and 
removal." 
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Judgment.  The  by-law  imposes  a  penalty  of  not  less  than  one 
Meredith,  dollar  or  more  than  fifty  dollars  upon  an}'  person  offending 
CJ-        against  its  provisions  (section  17). 

The  plaintiff's  case  is  that  his  property  will  be  depred- 
ated in  value,  owing  to  the  erection  of  the  defendants* 
building,  and  that  the  fire  insurance  rates  on  his  buildings 
will  be  .substantially  increased  because  of  the  proximity 
to  them  of  the  defendants'  building,  owing  to  the  material 
of  which  and  the  manner  in  which  it  is  constructed,  which 
would  not  be  the  case  had  the  by-law  not  been  con- 
travened ;  and  he  claims  from  the  defendants  damages  for 
these  alleged  injuries ;  a  judgment  or  order  for  the  removal 
at  the  expense  of  the  defendants  of  their  building,  and 
"  an  injunction  restraining  the  defendants  from  a  repetition 
of  the  act  complained  of." 

The  defendants  besides  denying  that  their  building  is  a 
wooden  one  within  the  meaning  of  the  by-law  (although 
that  is  admitted  in  the  statement  of  defence),  and  taking 
issue  as  to  the  damages  alleged  to  have  been  sustained  by 
the  plaintiff*,  contest  the  plaintiff's  right  of  action  both  for 
the  recovery  of  damages  and  for  the  injunction,  contend- 
ing that  a  contravention  of  the  by-law,  even  though  such 
damages  as  the  plaintiff*  claims  are  occasioned  to  him  by 
reason  of  it,  gives  him  no  right  of  action,  and  that  the 
only  remedy  open  to  any  one  to  obtain  redress  is  by  a 
prosecution  for  the  penalty  which  the  by-law  imposes ;  or 
by  the  pulling  down  and  removal  of  the  building  under 
the  provision  of  the  by-law  for  that  purpose  which  has 
been  referred  to,  or  both. 

If  the  broad  proposition  laid  down  in  Couch  v.  Sled 
(1854),  3  E.  &  B.  402,  that  wherever  a  statutory  duty  is 
created  any  person  who  can  shew  that  he  has  sustained 
injuries  from  the  non-performance  of  that  duty  can  bring 
an  action  for  damages  against  the  person  on  whom  the 
duty  is  imposed,  could  now  be  maintained,  subject  to  the 
observation  which  I  shall  presently  make,  the  plain tifiTs 
case  would  probably  be  made  out.  The  subsequent  cases, 
however,  shew  that  this  proposition  is  not  maintainable. 
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In  Atkinson  v.  Newcastle  and  Oateshead  Waterworks  Judgment 
Co.  (1877),  2  Ex.  D.  441,  grave  doubts  were  expressed  as    Meredith, 
to  whether  the  authorities  cited  by  Lord  Campbell  justified        ^*'' 
his  proposition  ;  and  the  question  as  to  whether  an  action 
will  lie  by  a  private  person  who  is  injured  by  the  omission 
of  another  to  perform   a  statutory  duty  it  is  said  must 
depend  to  a  great  extent  on  the  purview  of  the  legislature 
in  the  particular  statute,  and  the  language   which  they 
have  there  employed. 

In  CowUy  v.  Nevxmarket  Local  Board,  [1892]  A.  C.  345, 
the  late  Lord  Herschell,  referring  to  the  serious  doubts 
expressed  in  the  last  case,  "  whether "  as  he  puts  it  "  the 
case  of  Couch  v.  Steel  (1854),  3  E.  &  B.  402,  M-as  rightly 
decided,  and  whether  the  broad  general  proposition  could 
be  supported,  that  whenever  a  statutory  duty  is  created 
any  pereon  who  can  shew  he  has  sustained  injury  from 
the  nonperformance  of  that  duty  can  maintain  an  action 
for  damages  against  the  person  on  whom  the  duty  is 
imposed,"  says  that  he  shares  those  doubts  and  the  opinion 
expressed  by  Lord  Caims  that  much  must  "  depend  on  the 
purview  of  the  legislature  in  the  particular  statute  and 
the  language  which  they  have  there  employed  "  (p.  352). 

Groves  v.  Lord  Wimhorne,  [189s]  2  Q.  B.  402,  is  the 
latest  case  which  I  have  seen  in  which  the  question  is 
considered.  Concurrence  is  there  expressed  by  the  Judges 
in  the  views  of  Lord  Caims  in  Atkinson  v.  Newcastle  and 
Gatediead  Waterworks  Co.,  to  which  I  have  referred. 

This  case  establishes  that  where,  applying  the  test 
suggested  by  Lord  Cairns  and  approved  by  Lord  Herschell, 
it  appears  that  the  statute  **  provides  for  the  performance 
by  certain  persons  of  a  |)articular  duty,  and  some  one 
belonging  to  a  class  of  persons  for  whose  benefit  and  pro- 
tection the  statute  imposes  the  duty  is  injured  by  failure 
to  [)erform  it,  primd  fa^,  and  if  there  be  nothing  to  the 
contrary,  an  action  by  the  person  so  injured  will  lie  against 
the  person  who  has  so  failed  to  perform  the  duty "  (per 
Lord  Justice  Vaughan  Williams,  at  pp.  415-16) ;  and  I  take 
it  to  be  a  corollary  of   this  that  where  the  legislature 
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Judgment,   renders  a  particular  course  of  conduct  imperative,  and  a 

Meredith,    deviation  from  it  punishable  by  penalty  in  the  general 

^'^'       interest  of  the  public  at  large  primd  facie,  and  if  there 

be  nothing  to  the  contrary,  an  action  by  a  person  injured 

by  failure  to  perform  the  duty  imposed  does  not  lie. 

In  Toronto  Street  R  W.  Co.  v.  Dollery  (1886),  12  A. 
R.  679,  at  p.  683,  Sir  John  Hagarty,  referring  to  the  claim 
of  the  plaintiff  as  far  as  it  was  based  on  the  action  of  the 
defendant,  being  done  in  contravention  of  a  city  by-law^ 
says :  "  I  do  not  rest  the  plaintiff's  right  to  damages  on  the 
violation  of  the  city  by-law.  If  they  have  the  right  to 
recover,  I  prefer  placing  it  on  firmer  ground.  The  rever- 
sal by  the  Court  of  Appeal  of  AtJdnson  v.  Newcastle  and 
Gateshead  Waterworks  Co.  (1877),  2  Ex.  D.  441,  and  the 
rough  criticism  there  applied  to  such  cases  as  Couch  v. 
Steel  (1854),  3  E.  &  B.  402,  must  make  such  a  ground  of 
recovery  rather  doubtful." 

But  for  what  is  said  in  the  cases  I  have  referred  to,  I 
should  have  thought  that  Lord  Campbell  did  not  intend 
to  lay  down  so  broad  a  proposition  as  he  is  said  to  have 
enunciated  in  Couch  v.  Steely  but  limited  his  proposition  to 
cases  in  which  the  duty  is  imposed  for  the  benefit  of 
particular  persons,  and  to  actions  by  such  persons  for 
injuries  occasioned  to  them  by  the  failure  to  perform  the 
duty  imposed,  as  put  in  the  passage  from  Com.  Dig. 
Action  upon  statute  F.,  which  Lord  Campbell  quotes  at 
page  411. 

It  would  appear,  too,  that  Lord  Campbeirs  opinion  was 
that  an  action  would  not  lie  in  the  circumstances  of  the 
present  case.  Referring  to  Stevens  v.  Jeacocke  (1848),  11 
Q.  B.  731,  he  says  that  that  case  "is  clearly  distin- 
guishable from  the  present :  no  duty  was,  by  the  statute 
in  that  case,  imposed  upon  the  defendant :  he  was  only 
prohibited  under  a  penalty  from  exercising  the  right 
of  fishing  to  the  extent  he  had  it  at  the  common  law. 
He  was  not  bound  to  perform  any  particular  duty  created 
by  the  Act,  but  to  forbear  to  do  that  which  but  for.  the 
Act  he  might  have  done :  "  Couch  v.  Steel,  at  p.  413. 
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If  this  distinction  is  not  open  to  the  objection  urged  Jndg««nt, 
agminst  it  by  counsel  in  Atkinson  v.  Newcastle  and  Oates-    Meredith, 
head  Waierworka  Co,,  that  there  is  no  difference  between        ^''^' 
a  duty  not  to  do  a  thing  and  a  duty  to  do  a  thing,  as 
lar  as   regards  their  character  as  duties,  it  is  entirely 
apposite  to  this  case  for  here  no  duty  was  by  the  by-law 
imposed  upon  the  defendants,  they  were  only  prohibited 
under  a  penalty  from  erecting  a  particular  kind  of  building, 
which  they  had  at  common  law  the  right  to  erect ;  they 
were  not  bound  to  perform  any  particular  duty  created 
by  the  by-law,  but  to  forbear  to  do  that  which  but  for 
the  by-law  they  might  have  done. 

In  Addison  on  Torts,  7th  ed.,  p.  74,  the  law  is  thus  stated: 
"  Where  no  specific  right  is  vested  in  the  plaintiff  for  his 
own  benefit  and  advantage,  and  no  specific  duty  in  favour 
of  the  plaintiff  has  been  imposed,  but  the  statute  merely 
prohibits  a  thing  from  being  done  under  a  penalty  for 
doing  it,  an  action  for  damages  is  not  maintainable.'' 

I  also  refer  to  Pollock  on  Torts,  5th  ed.,  pp.  188  et  acq ; 
OuardianSy  etc.,  of  Holbom  Union  v.  Vestry,  etc,,  of  St. 
Leonard  Skoreditch  (1876).  2  Q.  B.  D.  145  ;  Ross  v.  Riigge- 
Price  (1876),  1  Ex.  D.  269 ;  Vallance  v.  Faile  (1884),  13 
Q.  B.  D.  109. 

Looking  then  at  the  purview  of  the  Legislature  in  the 
present  case,  it  appears  to  me  that  the  prohibition  autho- 
rized to  be  enacted  and  which  was  enacted  by  the  by-law 
is  legislation  not  in  the  interest  of  any  particular  class  of 
property  owners  but  of  the  public  at  large ;  and  that  it 
was  not  intended  that  any  such  right  as  the  plaintiff  asserts 
should  be  conferred,  but  that  the  intention  was  that  the 
remedy  for  a  breach  of  the  municipal  regulation  was  to  be 
found  within  the  four  comers  of  the  by-laws  which  the 
municipal  council  might  see  fit  to  pass. 

It  is  not  without  significance,!  think,  that  the  Legislature 
for  the  first  time  in  1873  conferred  upon  municipal  councils 
power  to  legislate  for  the  pulling  down  and  removal  of 
buildings  which  should  be  erected  in  contravention  of  its 
by-laws  passed  under  the  authority  of  the  provisions  of 
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JndgmAnt.   the  Municipal  Act,  to  which  reference  has  been  made,  thus 

Meredith,    indicating,  as  it  appears  to  me,  that  it  was  not  intended 

^•J-        that  any  one  suffering  injury  from  a  contravention  of  the 

by-law  should  have  the  right  which  the  plaintiff  claims 

but  rather  to  leave  the  municipal  councils  to  act  as  they 

deemed  best  in  the  public  interests. 

When  one  looks  at  the  number  of  acts  lawful  to  be  done 
at  common  law  which  municipal  councils  are  by  the  Muni- 
cipal Act  permitted  to  prohibit  or  to  regulate,  and  the  num- 
ber of  duties  which  do  not  exist  at  common  law  which 
they  are  permitted  to  impose  in  respect  of  persons  and 
property  within  their  jurisdiction,  one  is  startled  by  the 
proposition  that  in  each  case  a  duty  is  imposed  for  the 
failure  to  perform  which  an  action  lies  by  one  who  is  in- 
jured owing  to  the  nonperformance  of  it. 

The  by-law  in  question  seems  to  me  not  to  have  been 
designed  primarily  or  at  all  to  keep  down  the  fire  insur- 
ance rates  which  the  owners  of  property  whether  adjacent 
or  near  to  a  building  proposed  to  be  erected  should  be  re- 
quired to  pay  upon  their  property,  but  to  have  had  a 
broader  and  more  public  purpose  in  view,  namely,  to  pre- 
vent the  spread  of  a  conflagration  iu  the  more  thickly 
built  up  parts  of  the  municipality,  the  danger  of  which 
would  be  increased  by  the  erection  of  wooden  buildings 
and  buildings  constructed  of  material  easily  ignited  by  con- 
tact with  fire. 

Nor  can  it  have  been  intended,  I  think,  that  one  who 
had  erected  a  building  in  contravention  of  the  provisions 
of  such  a  by-law,  the  erection  of  which  had  excited  no  ap- 
prehension of  danger  from  fire,  nor  led  to  any  steps  being 
taken  for  its  pulling  down  or  removal,  should  be  liable  to 
compensate  every  one  who  should  be  injured  by  tire  com- 
municated to  his  property  owing  to  the  infiammable  char- 
acter of  the  building  erected,  involving,  it  may  be,  the  loss 
of  many  thousands  of  dollars. 

The  only  case  in  our  own  courts  which  I  have  met  with 
in  which  it  has  been  attempted  to  prevent  by  injunction 
the  contravention  of  such  a  by-law,  is  Attomey-Grenend 
V.  CampbeU  (1872),  19  Gr.  299. 
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In  that  case,  the  prosecution  was  by  information  by  the  Judgment. 
Attorney-General,  and  the  case  was  put  upon  the  footing    ^^^^a 
of  the  building  being  a  public  nuisance  which  ought  to  be        C.J. 
abated. 

No  suggestion  was  made  in  the  pleadings  or  by  counsel 
that  the  case  could  be  rested  upon  any  other  ground ;  and 
Vice-Chancellor  Strong,  before  whom  it  was  heard,  treated 
the  right  to  relief  as  dependent  upon  whether  the  infrac- 
tion of  the  by-law  constituted  a  nuisance.  It  was,  however, 
unnecessary  to  decide  that  question,  the  by-law  having 
been  held  to  be  uUra  vires,  and  the  plaintiffs  case,  there- 
fore, failing  on  that  ground. 

I  was  not  referred  to  and  have  not  been  able  to  find  any 
ease  in  the  courts  of  the  neighbouring  republic  in  which 
such  an  action  as  this  has  been  lield  to  be  maintainable, 
except  the  case  of  Aldnch  v.  Howard  (1862),  7  Rd. 
Id.  199,  cited  by  Mr.  Aylesworth.  In  coming  to  the 
conclusion  in  that  case  that  the  action  lay,  reliance  was, 
however,  placed  upon  the  decision  in  Couch  v.  Steel,  the 
authority  of  which  had  not  at  that  time  been  shaken  as  it 
has  since  been. 

In  Michigan,  the  decision  of  the  Supreme  Court,  in 
VUlage  of  St  Johns  v.  McFarlan  (1875),  33  Mich.  72,  was 
that  a  court  of  equity  had  no  jurisdiction  to  restrain  the 
threatened  violation  of  a  village  ordinance,  unless  the  act 
threatened  to  be  done  would,  if  carried  out,  be  a  nuisance ; 
that  the  erection  of  a  wooden  building  within  the  limits  of 
a  city  or  town,  was  not  in  and  of  itself,  and  that  the  fact  that 
it  is  prohibited  by  ordinance  did  not  make  it  a  nuisance,  and 
that  the  increased  risk  of  fire  and  consequent  danger  to  ad- 
joining property  from  the  erection  of  a  wooden  building  in 
a  thickly  settled  portion  of  a  village  did  not  warrant  a 
court  of  equity  in  interfering  by  injunction  to  restrain  the 
erection. 

To  the  same  effect  is  the  decision  of  the  Supreme  Court 
of  Wisconsin,  in  President  and  Trustees,  etc.,  of  Waupun 
V.  Moore  (1874).  34-  Wis.  450. 

It  was  also  decided  by  Chancellor  Walworth,  in  Mayor, 
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Judgment    etc.,  of  Hudson  v.  Thx>me  (1838),  7  Paige  (N.Y.)  201,  that 

Meredith,    the  Court  of  Chancery  would  not  interfere  by  injunction  to 

^'^'       enforce  the  penal  laws  of  the  State  or  the  by-laws  of  a 

corporation  unless  the  act  sought  to  be  restrained  is  in 

itself  a  nuisance. 

In  McCloskey  v.  Kreling  (1888),  76  Cal.  511,  it  was  held 
that  if  an  ordinance  establishing  fire  limits  gives  a  right  of 
action,  the  injury  must  be  special  in  its  character  and  not 
merely  greater  in  degree  than  that  of  the  general  public^ 
and  that  depreciation  in  the  value  of  property  and  increase 
of  insurance  rates  are  not  such  special  injury.  From  the 
language  used  in  delivering  the  judgment,  I  conclude  that 
it  was  thought  bv  the  court  to  be  at  least  doubtful  whether 
the  right  of  action  existed  iu  any  case. 

Rhodes  v.  Dunbar  (18t)8),  57  Penn.  R.  274,  may  also  be 
referred  to. 

The  proper  conclusion  to  be  come  to  on  the  main 
question  is,  I  think,  that  no  such  right  of  action  as  the 
plaintiff  asserts  is  vested  in  him.  Upon  principle,  as  well 
as  upon  authority,  I  am,  in  my  opinion,  bound  to  hold 
that  it  was  not  within  the  purview  of  the  Legislature  that 
any  one  injured,  as  the  plaintiff  claims  that  he  has  been^ 
by  acts  done  in  contravention  of  such  a  by-law  as  that  in 
question  in  this  case  should  have  a  right  of  action  against 
the  person  by  whom  those  acts  were  committed,  and  it  is 
satisfactory  to  me  to  find  that  the  weight  of  authority  in 
the  American  Courts  accords  with  the  conclusion  to 
which  I  have  come. 

It  was,  however,  urged  by  Mr.  Aylesworth  that,  even  if 
there  is  no  right  of  action  to  recover  damages,  the  defen- 
dants' act  being  unlawful  and  being  injurious  to  the 
plaintiff,  the  plaintiff  is  entitled  to  an  injunction  ta 
restrain  it,  and  in  support  of  that  argument  Cooper  v. 
Whittingham  (1880),  15  Ch.  D.  501,  a  decision  of  the  late 
Sir  George  Jessel,  was  referred  to. 

I  do  not  think,  however,  that  Sir  George  Jessel  intended 
to  lay  down  any  such  broad  proposition  as  that  contended 
for.    The  passage  of  his  judgment  on  which  reliance  ia 
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placed  has  reference  plainly  to  the  ancillary  remedy  in   Judgment. 
equity  by  injunction  to  which  Sir  George  Jessel  has  just    Meredith, 
referred, — that  to  protect  a  right, — in  that  case  the  plain-        ^•'^• 
tiffs  copyright  which    was  being  pirated, — and   has   no 
application  to  such  a  case  as  the  present,  where  the  plain- 
tiff' has  no  right  to  protect  appertaining  to  him  as  owner 
of  the  property  apart  from  the  by-law  or  conferred  upon 
him  by  the  by-law. 

I  have  dealt  with  the  case  as  if  the  prohibition  of  the 
ei-ection  of  wooden  buildings  had  been  contained  in  the 
Municipal  Act  itself,  for  I  can  see  no  difference,  as  far  as 
the  questions  involved  are  concerned,  between  that  which 
is  prohibited  by  direct  enactment  of  the  Legislature  and 
that  which  is  forbidden  by  a  municipal  by-law  passed 
under  the  authority  of  an  Act  of  the  Legislature :  R088 
V.  Rugge-Price  (1876),  1  Ex.  D.  269. 

If  I  had  come  to  a  different  conclusion,  it  would  have 
been  necessary  to  determine  whether  the  defendants* 
building  is  a  wooden  building  within  the  meaning  of  the 
by-law — for  the  application  of  the  defendants'  counsel  to 
«mend  by  striking  out  the  admission  that  it  is,  should,  I 
think,  be  granted, — but,  having  come  to  the  conclusion 
that,  even  if  the  defendants'  act  is  a  contravention  of  the 
provisions  of  the  by-law,  the  plaintiff's  case  fails,  it  is 
unnecessary  to  express  any  opinion  upon  that  point. 

I  may  refer,  however,  to  the  following  cases  as  bearing 
more  or  less  upon  this  branch  of  the  case :  City  Council 
of  Montgomery  v.  Louisville  and  xfaahville  R,  W,  Co,  (1888), 
4  Southern  Rep.  626 ;  City  of  Charleston  v.  Reid  (1886), 
27  Wast  Virg.  681 ;  London  County  Council  v.  Pearce, 
[1892]  2  Q.  B.  109 ;  London  County  Council  v.  Humphreys^ 
[1894]  2  Q.  B.  755. 

The  result  is  that  in  my  opinion  the  plaintiff's  case 
fails,  and  his  action  must  be  dismissed  with  costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Watson  v.  Harris. 

Patent  of  Invention — SvJbMquent  Patent^  Improvement  on  Pint  Patent — 
Assignee  of  First  Patent — BighUf  of. 

The  defendant  and  another,  who  had  acquired  by  assignment  from  the  in- 
ventor a  patent  for  making  fuel  from  garbage,  etc.,  assigned  to  the 
Slaintiff  one-third  interest  therein  and  all  improvcmentsand  amendments 
tiereto,  it  being  also  contemplated  that  the  invention  conld  and  would 
be  utilized  for  making  gas.  The  defendant  subsequently  procured  a 
patent  for  making  gas  from  such  garbage,  etc. ,  the  ingredients  used  in 
the  production  under  the  second  patent  being  the  same  or  the  equiva- 
lents of  those  used  under  the  first  patent,  any  alleged  change  therein 
being  designed  merely  to  enable  tne  defendant  to  appear  to  employ 
different  materiab,  while  in  substance  and  effect  the  same ;  his  deal- 
ings also  with  the  plaintiff,  after  he  had  procured  the  second  patent 
were  on  the  footing  that  the  plaintiff  was  to  have  the  same  interest 
therein  as  in  the  first  patent. 

▲  claim  by  the  plaintiff  that  he  was  entitled  to  the  benefit  of  the  second 
patent  as  an  improvement  within  the  meaning  of  the  first  patent  under 
the  terms  of  the  assignment  was  upheld. 

It  was  not  necessary  that  the  second  patent  should  have  been  an  infringe- 
ment of  the  first  one  to  enable  the  plaintiff  to  claim  it  as  an  improve- 
ment, the  word  **  improvement "  within  the  meaning  of  the  assign- 
ment not  being  used  m  a  technical  sense  nor  as  havmg  any  defined 
legal  meaning,  but  according  to  its  popular  use,  for  the  parties  were 
dealing  not  with  a  particular  composition  described  in  the  first  patent 
but  with  the  development  of  the  central  idea  underlying  it. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  judg- 
ment pronounced  by  Falgonbridge,  J.,  in  favour  of  the 
plaintiff  after  the  trial  of  the  action  at  the  Toronto  non- 
jury sittings. 

On  May  10th,  1899,  the  appeal  was  argued  before  a 
Divisional  Court  composed  of  Meredith,  C.  J.,  and 
Rose,  J. 

S.  C:  Sraoke^  for  the  plaintiff. 
H.  R.  Wdton,  for  the  defendant. 

July  14th,  1899.  The  judgment  of  the  Court  in  which 
the  facts  are  fully  stated  was  delivered  by 
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MSRSDITH,  C.J.: —  Judgment. 

Meredith^ 
Jean  D.  Oligny  and  Daniel  O.  Frye,  and  the  defendant,        ^'"'• 
on  the  2nd  October,  1894,  obtained  letters  patent  of  the 
Doiminion  of    Canada,  No.  47129,  for  new   and   useful 
improvements  in  garbage  and  peat  fuel. 

Oligny  was  the  inventor,  and  had  assigned  to  Frye  and 
the  defendant  one-half  interest  in  his  invention. 

The  specification  and  claim  of  Oligny,  as  set  out  in  the 
schedule  to  the  letters  patent,  are  as  follows : — 

**  My  invention,  which  will  be  hereinafter  fully  set  forth 
and  claimed,  relates  to  artificial  fuel  obtained  from  the 
utilization  of  garbage,  city  refuse,  peat,  and  the  like. 

"  The  object  of  my  invention  is  two-fold,  being  the 
manufacture  of  a  cheap  artificial  fuel,  and  at  the  same  time 
the  disposal  and  utilization  of  waste  products,  such  as 
garbage,  city  refuse,  sawdust,  peat,  manure,  and  the  like. 

"  I  make  a  composition  of  the  following  ingredients  well 
mixed  together:  One  hundred  gallons  of  sodius  oil,  ten 
pounds  of  chloride  of  calcium,  three  hundred  and  thirty- 
three  grammes  of  caustic  soda  and  one  hundred  and  fifty 
grammes  of  powdered  soap  ;  this  quantity  being  sufficient 
for  four  tons  of  fuel  or  thereabouts,  more  or  less,  accord- 
ing to  the  nature  of  the  other  materials  and  their  state  of 
moisture  or  dryness. 

"  This  composition  is  heated  and  as  much  garbage,  refuse, 
peat  or  other  materials-,  or  all  or  any  of  them,  is  thrown 
and  stirred  in  as  will  completely  absorb  it  Garbage  con- 
taining up  to  sixty-five  per  cent,  of  moisture  will  yield 
good  results  when  made  into  fuel  with  the  above  compo- 
sition. 
"  I  claim  as  my  invention : — 

"  1.  An  artificial  fuel  composed  of  garbage,  refuse,  peat 
or  other  materials  in  such  quantity  &s  will  completely 
absorb  a  composition  consisting  of  one  hundred  gallons  of 
sodius  oil,  ten  pounds  of  chloride  of  calcium,  three  hun- 
dred and  thirty-three  grammes  of  caustic  soda  and  one 
hundred  and  fifty  grammes  of  powdered  soap,  or  in  about 
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Jadgment.  the  proportions  named,  the  whole  yielding  about  four  tons 
Meredith,    of  fuel,  Bubstantially  as  set  forth. 

C.  J.  «  2.  A  composition  for  the  preparation  of  artificial  fad, 

consisting  of  one  hundred  gallons  of  sodius  oil,  ten  potmds 
of  chloride  of  calcium,  three  hundred  and  thirty-three 
grammes  of  caustic  soda  and  one  hundred  and  fifty 
grammes  of  powdered  soap,  or  thereabouts,  substantially 
as  set  forth." 

Frye  and  the  defendant  subsequently  acquired  the  one- 
half  interest  of  Oligny,  and  it  was  duly  assigned  by  him 
to  them. 

On  the  23rd  of  February,  1895,  the  plaintiff  acquired 
from   Frye  and  the  defendant  one-third   interest  in  the 
patent,  and  by  an  instrument  of  that  date  made  between 
Frye  and  the  defendant  of  the  one  part  and  the  plaintiff 
of  the  other  part,  after  reciting  the  issue  of  the  letters 
patent  and  the  assignment  of   Oligny 's  interest  to  Frye 
and  the  defendant,  and  that  the  latter  had  applied  to  the 
plaintiff  for  financial  assistance  and  for  aid,  and  for  the 
exercise  of  bis  efforts  and  influence  to  enable  them  to 
develop  and  advantageously  dispose  of  the  patent  right 
and  their  interest  in  it,  and  that  the  plaintiff  had  agreed 
to  assist  Frye  and  the  defendant  for  the  consideration 
thereinafter  set  forth,  it  is  witnessed  that  Frye  and  the 
defendant  assign  to  the  plaintiff  *'  an  undivided  one-third 
interest  in  and  to  the  said  patent  of  Canada,  numbered 
47129,  for  an  improvement  in  garbage  fuel,  granted   in 
October,  1894,  as  hereinbefore  set  forth,  and  to  the  rights, 
benefits  and  privileges  conferred  by  the  said  patent  and 
all  improvements  therein,  whether  by  them  the  said  parties 
of  the  first  part,  or  by  the  said  Jean  D.  Oligny,  so  that  in 
all  respects  the  said  party  of  the  second  part  shall  have  an 
equal  undivided  one-third  interest  with  the  said  parties  of 
the  first  part  in  and  to  the  said  patent  and  rights  and 
improvements  in  and  throughout  the  Dominion  of  Canada, 
the  same  to  be  held  and  enjoyed  by  the  said  Qeorge  H. 
Watson  to  the  full  end  of  the  term  for  which  the  said 
patent  is  granted  as  fully  and  entirely  as  the  same  could 
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have  been  held  and  enjoyed  by  the  parties  of  the  first   Judgment. 

part;  and  also  to  the  full  end  of  the  term  of  any  and  every     Meredith, 

renewal  thereof,  and  of  all  improvements  and  amendments        ^'^' 

thereto;"  and  the  plaintiff  covenanted  to  cause  a  claim  of 

one  Dickson  on  the  patent  for  advances  made  by  him  to  be 

satisfied,  and  to  assist  and  protect  Frye  and  Harris  "  from 

and  against  the  liabilities  incurred  by  them  in  respect  to 

the  business  and  development  of  the  said  patent  right  in 

and  to  the  extent  of  $2,100,  including  the  advance  made 

by  the  said  Dickson ;  and  will  also  use  his  best  efforts  and 

influence  to  promote  and  effect  an  immediate  sale  of  the 

said  patent  right  for  Ontario  and  other  parts  of  Canada, 

and  will  use  his  influence  in  this  direction  continuously 

until  the  sales  are  completed/' 

It  was  found  by  the  learned  Judge  that  at  the  time  of 
the  negotiations  between  the  plaintiff*  and  Frye  and  the 
defendant  it  was  contemplated  that  the  invention  could 
and  would  be  utilized  for  the  making  of  gas  as  well  as  the 
fuel  mentioned  in  the  specification  and  claim. 

The  learned  Judge  also  found  that  after  th^  defendant 
had  obtained  the  letters  patent,  to  which  I  shall  afterwards 
refer,  he  dealt  with  the  plaintiff  on  the  footing  that  he  was 
entitled  to  the  same  interest  in  that  patent  as  he  had 
acquired  in  the  first  patent,  and  that  on  that  footing  he 
procured  the  aid  and  assistance  of  the  plaintiff  in  endeav« 
ouring  to  dispose  of  the  patents,  or  of  some  interest  in 
them,  and  that  an  agreement  was  come  to  between  them 
as  to  the  share  in  the  two  patents  which  each  of  them 
should  give  to  the  intended  purchasers  in  order  to  induce 
them  to  buy,  Frye  having  on  application  to  him  declined 
to  give  up  any  part  of  his  interest  for  that  purpose. 

There  was  a  conflict  between  the  parties  as  to  these 
matters,  but  we  see  no  reason  for  differing  from  the  con- 
^^lusion  reached  by  the  learned  Judge,  especially  in  view  of 
the  corroboration  of  the  plaintiff^s  account  by  the  evidence 
of  Vrye,  and  of  the  terms  of  the  plaintiff's  letter  to  him 
of  the  28th  June,  1897,  which  the  defendant  admits  was 
ahewn  to  him  before  being  sent 

18— VOL.  XXXI.  O.R. 
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Judgment.        The  language  of  this  letter  is  consistent  with  the  plain- 
Meredith,    tiflTs  account  of  the  transaction,  and  quite  inconsistent 
^'^'        with  that  of  the  defendant. 

On  the  6th  December,  1897,  the  defendant  obtained 
letters  patent  of  the  Dominion  of  Canada,  No.  58293,  for 
improvements  in  gas  producing  composition  and  method  of 
preparation  and  generating  gas  from  the  same.  His  speci- 
fication and  claim  are  as  follows  : — 

''  My  invention  relates  to  improvements  in  gas  produc- 
ing compositions,  and  method  of  preparation  and  generat- 
ing gas  from  same,  and  the  object  of  the  invention  is  to 
cheaply  produce  a  highly  illuminating  and  heating  gas, 
and  it  consists  in  utilizing  in  a  large  proportion  in  such 
production  garbage,  night  soil  and  other  city  refuse,  peat, 
sawdust,  manure,  and  the  like,  in  its  wet  state,  mixed  with 
a  small  proportion  of  a  chemical  composition  having  a 
suitable  liquid  hydro-carbon  dominant  therein,  and  distil- 
ling the  mixture  into  a  suitable  retort  as  hereinafter  more 
particularly  described  and  set  foi*th. 

•*  According  to  the  best  manner  known  to  me  in  practis- 
ing the  invention  I  proceed  as  follows  : — 

"  I  first  dissolve  four  pounds  of  caustic  alkali,  for 
instance  caustic  soda,  eight  pounds  of  chloride  of  lime,  and 
three-quarters  of  a  pound  of  soap  bark  in  a  suitable  sol- 
vent, either  water  or  alcohol,  but  preferably  alcohol. 

"  The  reason  why  I  use  alcohol  is,  that  the  ingredients 
dissolve  in  the  same  more  quickly  than  in  water,  and  there- 
fore enable  me  to  practice  my  invention  with  much  les5y 
loss  of  time. 

"After  this  composition  is  thoroughly  dissolved,  which  I 
find  occupies  generally  about  half  an  hour,  I  mix  it  with 
one  hundred  gallons  of  a  suitable  liquid  hydro-carbon,  pre- 
ferably that  known  as  gas  oil.  This  quantity  of  liquid 
when  mixed  is  sufficient  for  sixteen  thousand  pounds^ 
more  or  less,  of  garbage  or  other  refuse. 

"  These  quantities  or  portions  may  be  varied  more  or  less, 
this  depending  upon  the  particular  nature  of  the  materials,, 
but  the  proportions  stated  are  the  preferable  proportions. 
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"After  the  chemicals  have  been  mixed  with  the  gas  oil.  Judgment. 
I  pass  the  refuse  in  its  wet  state  through  a  suitable  mixer    Meredith, 
and  spray,  spread  or  otherwise  permeate  the  refuse  with        ^•*^' 
the  composition,  so  that  it  is  thoroughly  mingled  with  it. 

"  The  now  completed  composition  is  placed  in  a  retort 
in  its  wet  state  and  heated  to  an  intense  heat,  so  that  dis- 
tillation takes  ])]ace,  and  the  gas  produced  is  carried  off 
through  suitable  pipes  to  a  gasometer.  A  super-heater  is 
preferably  used  between  the  retort  and  the  gasometer. 

**  The  caustic  alkali  and  chloride  of  lime  prevent  the 
liquid  hydro-carbon  from  being  distilled  off  at  once,  but 
maintains  such  a  connection  of  the  same  with  the  garbage 
or  other  refuse  that  all  the  ingredients  of  the  mixture  are 
gradually  and  simultaneously  distilled  off,  thereby  effect- 
ing a  complete  distillation  and  copious  flow  of  gas  while 
the  distillation  continues.  The  gas  which  is  produced  is 
purified  in  any  suitable  manner,  and  is  suitable  for  illum- 
inating as  well  as  for  heating  purposes.  The  gas  gener- 
ated by  this  process  is  in  relatively  larger  quantities  than 
the  gas  produced  from  coal,  and  at  a  very  much  lower  cost. 

"  What  I  claim  as  my  invention  is : — 

"(1)  The  herein  described  process  of  manufacturing  gas 
from  garbage  or  other  refuse,  which  consists  in  mixing  with 
the  same  a  liquid  hydro-carbon  and  then  distilling  the 
mixture  substantially  as  set  forth. 

"  (2)  The  herein  described  method  of  manufacturing  gas 
from  garbage  or  other  refuse,  which  consists  in  mixing 
with  the  same  a  liquid  hydro-carbon  and  alkali,  and  then 
distilling  the  mixture  substantially  as  set  forth. 

"  (3)  The  herein  described  method  of  manufacturing  gas 
from  garbage  or  other  refuse,  which  consists  in  mixing 
with  the  same  a  liquid  hydro-carbon,  alkali  and  chloride  of 
lime,  and  then  distilling  the  mixture  substantially  as  set 
forth. 

"  (4)  The  herein  described  method  of  manufacturing  gas 
from  garbage  or  other  refuse,  which  consists  in  mixing 
with  the  same  a  liquid  hydro-carbon,  alkali,  chloride  of 
lime,  soap  bark,  and  then  distilling  the  same  substantially 
in  the  proportions  and  for  the  purpose  set  forth." 


140  THE  ONTARIO  REPORTS.  [VOL. 

Judgment.  The  learned  Judge  has  found  that  the  ingredients  used 
Meredith,  ^7  ^^^  defendant,  as  described  in  his  specification,  are 
^- J-  either  the  same  or  the  equivalent  of  those  described  in  the 
specification  of  the  earlier  patent ;  and  there  is  evidence 
v^hich  points  to  the  conclusion  that  any  change  made  in 
the  ingredients  used  was  designed  to  enable  the  defendant 
to  appear  to  employ  different  materials  for  his  composition, 
while  in  substance  and  in  effect  he  w&s  using  those  des- 
cribed in  the  specification  of  the  earlier  patent 

The  plaintiff's  claim  is,  that  he  is  entitled  to  the  benefit 
of  the  defendant's  patent  as  an  improvement  within  the 
meaning  of  the  agreement  of  the  23rd  February,  18!35. 

The  contention  of  the  defendant  is,  that  unless  his  inven- 
tion be  an  infringement  on  the  earlier  patent — and  he  con- 
tends that  it  is  not — it  is  not  an  improvement  within  the 
meaning  of  the  agreement  to  the  benefit  of  which  it  is 
stipulated  that  the  plaintiff  shall  be  entitled. 

That  position  can  not,  in  ray  opinion,  be  successfully 
maintained. 

As  said  by  Mr.  Justice  Grosscup  in  the  case  of  the  West- 
inghouse  Air  Brake  Co,  v.  Chicago  Brake  and  Manufac- 
turing Co.  (1898),  85  Fed.  Rep.,  at  p.  787,  the  question  to 
be  decided  in  such  a  case  as  this  is  to  some  extent  a  ques- 
tion of  law,  but  more  largely  a  question  of  fact 

It  is  true  that  the  same  learned  Judge,  at  p.  790,  treats 
identity  of  purpose  and  function  as  controlling  the  ques- 
tion whether  one  invention  stands  in  the  relation  of  an 
improvement  to  another ;  but,  even  if  this  were  on  the  facts 
of  this  case  the  true  test,  it  seems  to  me  that  the  main 
central  idea  which  the  Oligny  invention  was  designed  to 
accomplish  was  the  utilization  of  garbage  as  fuel,  and  that 
purpose  the  invention  for  which  the  defendant  has  obtained 
his  patent  is  designed  to  serve.  It  is  true  that  in  the  one 
case  the  composition  was  intended  to  be  dried  out  so  as  to 
be  susceptible  of  use  as  fuel  in  that  state,  while  in  the 
other  distillation  is  substituted  for  the  drying  out,  with 
the  result  that  the  product  is  a  gas  instead  of  the  dry  fuel — 
the  fact  that  the  gas  may  be  used  for  illuminating  pur- 
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poses  as  well  as  for  fuel  can,  it  seems  to  me,  make  no   Judgment, 
difference  as  to  the  rights  of  the  plaintiff,  if  had  a  fuel  gas    Meredith, 
only  been  the  result  he  would  have  been  entitled  to  the        ^•''' 
benefit  of  the  invention. 

In  a  recent  case  in  New  Brunswick,  JoTtes  v.  Russell 
(1899),  1  Sup.  Ct.  in  Equity  232,  Mr.  Justice  Tuck,  dealing 
with  an  agreement  somewhat  like  that  which  is  in  question 
here,  declined  to  apply  the  test  which  the  defendant  con- 
tends is  the  proper  one  to  be  applied  in  determining  what 
was  an  improvement  within  the  meaning  of  an  instrument 
by  which  an  interest  in  an  invention  and  all  improvements 
that  might  subsequently  be  made  was  assigned,  and  rested 
his  decision  in  favour  of  the  assignee  upon  the  ground 
that  upon  the  fair  construction  of  the  agreement  the 
assignee  was  to  have  the  interest  in  any  patent  which  the 
defendant  (his  assignor)  might  obtain  for  an  improvement 
on  the  patented  article,  whether  or  not  such  patent  should 
be  an  infringement  of  the  former. 

In  my  opinion  the  word  "  improvements  "  is  not  a  tech- 
nical one,  and  has  not  any  defined  legal  meaning,  but  is  to 
be  intei'preted  in  the  sense  in  which  it  is  popularly  used. 
It  is  therefore  necessarily  an  el&stic  term,  and  looking 
at  the  position  of  the  parties  at  the  time  the  agreement 
was  entered  into,  what  was  then  contemplated  as  to  the  uses 
to  which  the  invention  was  to  be  applied,  the  incomplete- 
n^s  of  what  had  been  accomplished,  and  the  necessity  for 
development  referred  to  in  the  agreement,  it  seems  to  me 
plain  that  what  the  parties  were  dealing  as  to  was  not 
merely  the  particular  composition  described  in,  or  the  par- 
ticular thing  which  according  to  the  patent  was  to  be  pro- 
duced, but  also  any  development  of  the  central  idea  which 
underlay  the  Oligny  invention,  either  in  the  more  complete 
drying  out  of  the  composition  or  the  obtaining  from  it  of 
the  gas  which  it  contained  by  any  means  which  the 
ingenuity  of  the  parties  might  devise  for  that  purpose, 
that  the  parties  so  understood  their  bargain  I  have  on  the 
findings  of  fact  no  manner  of  doubt,  and  there  is  nothing 
in  my  opinion  in  the  language  which  they  have  used  in 
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Judgment,  the  written  agreement  to  render  it  necessary  to  so  inter- 
pret it  as  to  defeat  the  real  intention  of  the  parties,  and 
no  case  which  forbids  such  a  construction  being  placed  on 
that  language  as  will  effectuate  that  intention. 

In  my  opinion  the  appeal  fails,  and  must  be  ilismissed 

with  costs. 

G.  F.  H. 


GoLDiE  V.  The  Bank  of  Hamilton. 

Firt  Insurance — Mortgage — Reconstruction  of  Machinery  in  Mill — Rights 
of  First  and  Second  Mortgagees  and  of  Person  Furnishing  the  New 
Machinery— Marshalling  Insurance  Moneys — Subrogation. 

The  owner  of  a  mill  property  mnrtgaged  it  together  with  all  the  machinery, 
which  was  declared  to  be  fixtures.  Sal»equently  a  second  mortgage 
was  executed  by  the  mortgagor  on  the  same  property.  Both  mort- 
gages were  made  under  the  Short  Form  Act,  and  contained  covezianti 
to  insure,  but  the  insurance  moneys,  under  the  policies  effected  on 
the  property  and  machinery,  were  made  payable  to  the  first  mort- 
gagee. Afterwards  the  mortgagor,  with  the  consent  of  the  second^ 
but  without  that  of  the  first  mortgagee,  made  a  contract  with  the 
plaintiffs  under  which  they  placed  new  machinery  in  the  mill  using,  as 
the  contract  provided,  such  of  the  old  machinery  as  was  necessary  to 
complete  the  equipment,  and  taking  and  removing  such  of  the  old  aa 
was  not  required,  the  mortgagor  agreeing  with  the  plaintiffs  to  insure 
the  machinery  and  assign  the  insurance  to  them.  On  the  mill  and 
machinery  being  destroyed  by  fire  and  the  insurances  adjusted,  the 
second  mortgagee  paid  off  the  first  mortgagee's  claim,  and  procured 
from  him  an  assignment  of  his  mortgage  as  well  as  of  his  interest  in 
the  policies  : — 

Heldf  that  the  plaintiffs  could  not  claim,  by  reason  of  their  betterment  of 
the  machinery,  which  prior  to  its  reconstruction  was  deemed  of  sub- 
stantial value,  that  they  were  entitled  to  the  insurance  moneys  thereon 
to  the  detriment  of  the  claim  under  the  first  mortgage  ;  but  that  they 
were  so  entitled  as  against  the  second  mortgage  ;  and,  therefore,  after 
the  claim  of  the  assignee  of  the  first  mortgage  was  satisfied,  the  plain- 
tiffs were  entitled  as  against  the  second  mortgage  to  be  subrogated  to 
the  mortgagee's  rights  thereunder  to  the  insurance  moneys  to  the 
extent  of  the  insurable  value  of  the  machinery  put  in  by  them 

Hobson  V.  GorringCf  [1897]  1  Ch.  192,  remarked  on  with  reference  to  its 
effect  on  the  decisions  in  this  Province  as  to  fixtures. 


Statement.       THIS  was  an  action  tried  by  Meredith,  C.  J.,  at  the  non- 
jury sittings  at  Toronto  on  the  21st  April,  1899. 

W,  R,  Riddell,  and  Hugh  E,  Rose,  for  the  plaintiffs. 
ArmouVj  Q.  C,  and  Lees,  for  the  defendants. 

The  facts  are  fully  stated  in  the  judgment. 


XZXL]       GOLDIE  v.  bank  of  HAMILTON.  143 

July  14, 1899.    Meredith,  C.  J. :—  Judgmfint. 

Meredith, 
Emilie  B.  Harper,  being  the  owner  of  a  mill  propert}^  in  ^•'^• 
the  township  of  West  Flamboro',  on  the  5th  October, 
1894,  with  her  husband  executed  a  mortgage  to  Richard 
T.  Wilson  on  it,  "  together  with  all  buildings  and  erections 
on  said  premises,  together  with  all  machinery,  apparatus, 
appurtenances  and  appliances  in  and  upon  the  mills  on 
said  premises,  whether  the  same  are  fixtures  or  not  and 
used  with  said  mills.  Mill  site  and  water  privileges  and 
all  said  machinery,  etc.,  are  hereby  declared  to  be  fixtures," 
for  securing  payment  of  $8,500  and  interest  at  the  rate  of 
seven  per  cent,  per  annum. 

The  mortgage  is  made  in  pursuance  of  the  Act  respect- 
ing Short  Forms  of  Mortgages,  and  contains  the  statutory 
covenant  to  insure  to  the  amount  of  not  less  than  $7,000. 
Five  policies  of  insurance  were  effected  by  Mrs.  Harper. 

1.  Policy  No.  1399  of  the  Canadian  Millers'  Mutual  Fire 
Insurance  Company,  dated  8th  January,  1897,  and  expir- 
ing 8th  January,  1900,  insuring  $1,000  on  the  machinery, 
belting,  millwright  work,  tools  and  weigh  scales  (machinery 
not  in  use  excluded),  contained  in  the  flour  mill  and  its 
*' annex." 

2.  Policy  No.  1503  of  the  same  company,  dated  25th 
November,  1897,  and  expiring  25th  November,  1900, 
insuring  $1,000  on  the  building  only  of  the  flour  mill  and 
annex,  and  $1,000  on  the  machinery,  etc.,  as  in  policy  No. 
1399. 

3.  Policy  No'.  1555  of  the  same  company,  dated  10th 
June,  1898,  and  expiring  10th  June,  1901,  insuring  $1,000 
on  the  building  only  of  the  flour  mill  and  annex. 

4.  Policy  No.  183081  of  the  Waterloo  Mutual  Fire 
Insurance  Company,  dated  8th  January,  1897,  and  expir- 
ing 8th  January,  1900,  insuring  $1,500  on  the  machinery, 
etc.,  as  described  in  policy  No.  1399. 

5.  Policy  No.  194745  of  the  last  mentioned  company, 
dated  25th  November,  1897,  and  expiring  25th  November, 
1900,  insuring  $500  on  the  building  of  a  chopping  and 
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Jodgmeni.   barley  mill  and  $500  on  the  machinery,  etc,  contained 
Meredith,    in  it 

^^'  All  of  these  insurances  were  effected  in  pursuance  of  the 

covenant  to  insure,  and  by^  the  terms  of  the  policies  "  the 
loss  "  is  made  payable  to  the  mortgagee  except  in  the  case 
of  policy  No.  183081,  but  the  application  for  that  policy 
shews  that  it  was  intended  to  be  made  payable  to  the 
mortgagee ;  and  it  was  assumed  on  the  argument  that  all 
of  the  policies  were  in  this  respect  alike. 

Mrs.  Harper  and  her  husband  on  the  20th  October, 
1894,  executed  a  mortgage  to  the  Bank  of  Hamilton  on 
the  property,  which  is  described  in  the  same  way  as  in  the 
Wilson  mortgage,  for  securing  the  indebtedness  of  the 
husband  and  of  the  firm  of  Greorge  H.  Harper  &i  Co.  to  the 
-    bank. 

This  mortgage  also  contains  a  covenant  on  the  part  of 
the  mortgagors  in  the  statutory  form  tx)  insure  the  build- 
ings on  the  lands  to  the  amount  of  not  less  than  their  full 
insurable  value. 

The  plaintiffs,  on  the  10th  November,  1897,  entered  into 
a  contract  with  Mrs.  Harper,  who  traded  under  the  name 
of  George  H.  Harper  &  Co.,  for  the  placing  of  new 
machinery  in  the  flour  mill. 

By  the  terms  of  the  agreement  the  plaintifis  were  to 
have  the  privilege  of  using  any  of  the  shafting,  pulleys, 
belting,  brackets,  etc.,  as  well  as  any  of  the  machines  then 
in  the  mill,  which  might  be  necessary  to  complete  its 
equipment,  and  to  be  entitled  to  all  the  old  machinery, 
shafting,  etc.,  not  used  in  the  work  to  be  done  by  them. 

The  agreement  also  provides  that  the  title  to  the 
machinery  which  the  plaintiffs  agreed  to  supply  was  not 
to  pass  to  Harper  &  Co.  until  paid  for,  and  that  in  case  of 
default  in  payment  the  plaintiffs  should  be  at  liberty  to 
take  and  remove  the  machinery  without  liability  to 
Harper  &;  Co.  for  any  damages  which  the  firm  might  sus- 
tain in  consequence  of  its  removal,  and  that  Harper  &  Co. 
should  insure  the  machinery  to  its  full  insurable  value 
iind  assign  the  policy  to  the  plaintiffs. 
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Two-thirds  of  the  value  was,  according  to  the  evidence,   Judgment. 
the  insurable  value  of  the  machinery.  Meredith, 

The  plaintiffs  completed  their  contract  with  Harper  &  •  ^•'^• 
Go.  on  the  2oth  February,  1898,  and  in  doing  so  availed 
themselves  of  the  rights  stipulated  for  as  to  the  old 
machinery,  using  much  of  it  in  the  reconstruction  of  the 
work  and  removing  and  applying  to  their  own  use  the 
remainder  of  it. 

The  amount  which  remains  due  to  the  plaintiffs  by 
Harper  &  Co.  under  the  contract  is  83,696.52. 

The  Bank  of  Hamilton  was  informed  of  the  arrange- 
ments between  the  plaintiffs  and  Harper  &  Co.  and  of  the 
terms  of  the  contract  which  Harper  &  Co.  were  to  enter 
into  and  which  they  afterwards  entered  into,  as  I  have 
mentioned,  and  expressly  assented  to  all  of  them,  as 
appears  from  the  cashier's  letter  to  Harper  &  Co.,  dated 
15th  November,  1897. 

Wilson,  if  he  assented  at  all  to  the  change  of  the 
machinery  being  made,  did  so,  as  I  find,  upon  the  under- 
standing and  agreement  of  the  plaintiffs'  representative 
that  his  rights  under  the  mortgage  were  not  to  be  affected, 
and  that  the  rights  of  the  plaintiffs  under  their  agreement 
with  Harper  were  to  stand  behind  his  claim  as  mortgagee. 

Harper  &  Co.  did  not  effect  any  further  insurance  on 
the  property  or  upon  the  machinery  put  into  the  mill  by 
the  plaintiffs,  but  they  communicated  with  the  agent  of 
the  insurance  companies  as  to  further  insurance,  which 
the  agent  declined  to  undertake,  but  gave  to  Harper  & 
Co.,  at  their  instance  and  on  their  request,  his  assurance 
that  the  new  machinery  which  had  been  put  in  would  be 
covered  by  the  existing  policies. 

The  mill  and  machinery  were  destroyed  by  fire  on  or 
about  the  1st  July,  1898,  and  the  loss  was  adjusted  on  the 
mill  building  at  $2,000  and  on  the  chopping  and  barley 
mill  and  the  machinery  of  it  at  $1,000,  and  as  to  these 
sums  there  is  no  question  between  the  parties;  and  at 
•4,500  in  respect  of  the  machinery,  belting,  millwright 
work,  tools  and  weigh  scales,  insured  by  policies  Nos.  1399, 
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Judgment.   1503  and  183081.    This  latter  sum,  less  their  costs,  the 
Meredith,    insurance  companies,  owing  to  the  conflicting  claims  upon 
^'^*       them,  have  paid  into  Court ;  and  the  other  two  sums  have 
been  paid  to  the  defendant  Tumbull. 

On  the  16th  July,  1898,  the  defendant  Turnbull,  who  is 
the  cashier  of  the  Bank  of  Hamilton,  paid  to  Wilson 
$7,136.93,  the  amount  then  due  on  his  mortgage,  and  on  the 
same  day  Wilson  assigned  to  the  defendant  Tumbull  the 
mortgage  and  all  of  the  policies  of  insurance. 

Evidence  was  given  on  the  part  of  the  plaintiffs  for  the 
purpose  of  shewing  that  the  machinery  in  the  mill  at  the 
time  the  plaintiffs  began  the  reconstruction  of  it  was  not 
worth,  treating  the  mill  as  a  going  concern,  more  than 
$3,500 ;  but  I  am  not  satisfied  that  it  would  be  just  to 
Wilson  or  right  to  accept  that  estimate  as  the  true  measure 
of  its  value,  or  that  if  the  plaintiffs  dismantled  the  mill 
without  the  consent  of  Wilson,  that  sum  would  be  the 
proper  measure  of  the  damages  which  Wilson  would  be 
entitled  to  recover  from  them. 

I  find  from  the  documents  put  in  evidence  that  in  the 
application  made  by  Mrs.  Harper  on  the  8th  January,  1897, 
for  the  insurance  effected  by  policy  183081,  the  value  of 
the  machinery  is  placed  at  $6,000,  and  that  the  witness 
Jones,  who  placed  the  value  of  $3,500  on  it  at  the  trial, 
himself  valued  it  for  his  company  at  $7,500  on  the  30th 
October,  1889. 

It  is  in  the  view  I  take  of  the  rights  of  Wilson  on  the 
facts  of  this  case,  unnecessary  to  consider  whether  the 
machinery  put  into  the  mill  by  the  plaintiffs  remained 
chattels  or  formed  part  of  the  realty,  or  what,  apart  from 
the  considerations  I  shall  presently  refer  to,  the  respective 
rights  of  Wilson  and  the  plaintiffs  would  have  been.  That 
inquiry  would  have  been  a  difficult,  and  in  the  state  of  the 
authorities,  an  embarrassing  one,  and  all  I  need  say  is 
that  such  consideration  as  I  have  given  to  the  question 
leads  to  the  conclusion  that  in  view  of  the  recent  examina- 
tion  of  it  by  the  Court  of  Appeal  in  England  and  the 
decision  of  that  Court  in  Hobson  v.  Qon^inge  [1897],  1  Ch. 
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192,  the  decisions  in  this  Province  may  require  to  be   Jndgment. 
reconsidered  and  perhaps  somewhat  modified.  Meredith, 

I  have  come,  however,  to  the  conclusion  that  the  plain-  ^•'^• 
tiSs  have  not  shewn  that  Wilson  became  entitled  to 
receive  in  respect  of  the  insurances  effected  for  his  benefit 
any  greater  sum  by  reason  of  the  betterment  of  the  mort- 
gaged premises  owing  to  the  plaintiffs'  reconstruction  of  the 
mill  than  he  would  have  been  entitled  to  receive  had  the 
improvement  not  been  made. 

Assuming  that  he  did  not  assent  to  the  change  being 
made — and  that  is  the  position  which  the  plaintiffs  take — 
the  plaintiffs  were  wrongdoers  as  to  him  and  answerable 
for  the  damage  occasioned  to  the  inheritance  by  the  taking 
out  of  the  machinery  which  was  removed.  As  the  pro- 
perty stood  before  the  changes  were  made  Wilson  was 
secured  by  the  insurances  in  question,  and  had  a  fire  then 
occurred,  I  do  not  doubt,  would  have  been  paid  the  full 
amount  of  them. 

It  would,  I  think,  be  a  very  dangerous  course  where  the 
.security  of  a  mortgage  hfiLS  been  interfered  with  wrongfully, 
that  the  wrongdoer  should  be  permitted  to  cut  down  the 
value  of  the  securities  held  by  the  mortgagee  and  with 
which  he  was  content,  unless  upon  the  clearest  proof  as  to 
the  insufficiency  of  them.  Here  the  machinery  and  the 
insurance  on  it  constituted  an  apparent  security  to  the 
mortgagee  for  at  least  $4,500,  and  the  evidence  does  not 
satisfy  me  that  it  was  not  a  real  security  as  well  for  that 
sum. 

Wilson  was,  therefore,  I  think,  entitled  to  the  benefit  of 
the  insurance  moneys ;  and  the  plaintiffs  have  no  equity 
against  him  to  deprive  him  or  his  assignee  of  any  part  of 
them. 

Different  considerations,  however,  apply  to  the  case  of 
the  plaintiffs  against  the  Bank  of  Hamilton  and  the 
mortgagors. 

The  mortgagors,  had  the  property  been  unencumbered, 
would  clearly,  I  think,  haVe  been  bound  to  permit  the 
plaintiffs  to  receive  the  insurance  money  on  the  machinery 
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Judgment.  Jq  the  extent  of  the  insurable  value  of  the  machinery  put 
Meredith,  into  the  mill  by  the  plaintiffs.  By  their  contract  Harper 
&  Co.  bound  themselves  to  insure  the  plaintiffs'  machinery 
to  that  amount  and  to  assign  the  policy  to  the  plaintiffs. 
Probably,  apart  from  the  action  of  Harper  &  Co.  in  stipu- 
lating that  the  policies  were  to  cover  the  new  machinerjv 
and  certainly  I  think  in  view  of  that  action  as  between 
the  plaintiffs  and  Harper  &  Co.,  the  plaintiffs  became  in 
equity  entitled  to  the  benefit  of  the  subsisting  insurance 
to  the  extent  to  which  Harper  &  Co.  had  contracted  to 
insure. 

The  Bank  of  Hamilton  stands,  I  think,  in  exactly  the 
same  position  as  Harper  &  Co.  in  respect  of  these  insur- 
ance moneys.  It  assented  to  all  that  was  done  by  Harper 
&  Co.,  and  must  be  taken  to  have  agreed  that  as  against 
it  and  its  mortgage,  the  plaintiffs  should  have  the  same 
rights  as  they  were  acquiring  as  against  Harper  &  Co. 

The  defendant  Turnbull,  as  the  assignee  of  Wilson,, 
having,  according  to  my  view  of  his  rights  in  the  premises^ 
taken  in  satisfaction  of  his  mortgage  a  fund  to  which,  as 
against  the  bank  and  Harper  &  Co.,  the  plaintiffs  were 
entitled,  the  Bank  of  Hamilton,  if  it  may'  hold  the 
mortgaged  property  as  it  stands  under  its  mortgage,  would 
be  getting  the  benefit  of  the  application  of  the  proceeds  of 
the  plaintiffs'  property  to  increase  the  value  of  its  security,, 
and  practically  putting  into  its  own  coffers  moneys  which 
it  had  agreed  should  be  paid  to  the  plaintiffs  for  work 
done  and  material  and  machinery  supplied  on  the  faith  of 
their  agreement  that  the  moneys  should  be  so  applied. 

If  this  be  a  correct  statement  of  the  position  of  matters,, 
there  can  be  no  doubt  that  the  Court  ought  to  interfere 
for  the  protection  of  the  plaintiffs,  and  the  proper  remedy 
to  be  applied  is,  I  think,  to  put  the  plaintiffs  in  the  posi- 
tion of  having  a  charge  on  the  pioperty  to  the  extent  to 
which  their  charge  on  the  insurance  moneys  has  been 
defeated.  This  may  I  think  be  done  by  subrogating  them 
to  the  rights  of  Turnbull  under  his  mortgage  to  the  extent 
of  the  charge  to  which  they  are  entitled,  and  may  be 
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supported    on    the    equitable    principle  of   marshalling.   Judgment. 
TurnbuU  has  two  funds  as  his  security — the  land  and  the    Meredith, 
insurance  moneys — and  the  plaintiffs  a  securitj'  on  one  of        P"^* 
these  funds — the  insurance  moneys — and  their  equity  is  to 
have  the  mortgage  paid  out  of  the  fund  upon  which  they 
have  not  security.     This  equity  they  are  of  course  entitled 
to  against  the  mortgagors,  and  although  it  is  not  to  be 
applied  against  third  persons,  the  Bank  of  Hamilton,  for 
the  reasons  I  have  mentioned,  is  not  to  be  treated  as  a 
third  person,  but  stands,  in  my  opinion,  in  no  higher  or 
better  position  than  the  mortgagors. 

The  result  is  that  in  my  opinion  the  following  judgment 
should  be  entered  : — 

A  declaration  that  the  defendant  Turnbull,  as  assignee 
of  the  Wilson  mortgage,  is  entitled  to  be  paid  out  of  the 
moneys  paid  into  Court  by  the  insurance  companies,  the 
balance  remaining  due  on  his  mortgage  after  crediting 
thereon  the  sums  already  received  by  him  from  the  insur- 
ance companies,  and  that  the  plaintiffs  are  entitled  to  the 
residue  of  the  moneys  in  Court  on  account  of  the  charge 
in  their  favour  hereinafter  declared,  and  judgment  accord- 
ingly, and  for  payment  of  the  moneys  out  of  Court  accord- 
ing to  the  rights  of  the  parties  as  so  declared. 

A  declaration  that  the  plaintiffs  are  entitled  to  be  sub- 
rogated to  the  rights  and  position  of  the  defendant  Tum- 
buU  under  his  mortgage  to  the  extent  of  the  insurable 
value  of  the  work  done  and  machinery  and  material  sup- 
plied by  them,  which  I  take  to  be  two-thirds  of  the 
amount  of  their  claim ;  but  if  there  is  any  question  as  to 
this  a  reference  may  be  had  at  the  risk  of  the  pai-ty 
desiring  it. 

The  plaintiffs  will  be  entitled  to  the  usual  judgment  for 
-enforcing  this  charge,  and  their  costs  will  be  added  to 
their  claim. 

On  payment  to  the  defendant  TurnbuU  of  the  moneys 
directed  to  be  paid  out  of  Court  to  him  he  is  to  execute 
to  the  plaintiffs  an  assignment  of  the  mortgaged  premises 
for  the  purpose  of  securing  the  sum  for  which  they  are 
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Jndgmeiit    declared  to  be  entitled  to  a  charge,  and  the  other  defen- 
Meredith,    dants  are  to  join  in  it. 
^*^*  There  will  be  no  coats  to  any  other  of  the  parties,  or 

save  as  aforesaid. 

G.  F.  H. 


Re  Askwith. 

Evidence— Refusal    to   Answer    Question— Cfriminating  Answer — Liquor 
License  Act — OomnUttaL 

The  refusal  **  to  answer  any  qnestion  touching  the  case"  in  section  115 
of  the  Liquor  License  Act  means  any  question  which  may  be  lawfully 
put,  and  which  the  witness  is  otherwise  bound  to  answer :  and  a 
witness,  on  the  prosecution  of  a  hotelkeeper  for  selling  liquor  on  Sun- 
day, who  declined  to  answer  whether  he,  the  witness,  was  at  the  hotel 
on  the  day  in  question,  on  the  ground  that  his  answer  would  tend  to- 
criminate  him,  and  was  committed  to  gaol  by  the  magistrate  until  he 
consented  to  answer,  was  ordered  to  be  discharged. 

The  Queen  v.  Nurse  (1898),  2  Can.  Crim.  Cas.  (Tremeear)  57,  approved  of. 

Statement.  This  was  a  motion  for  an  order  for  the  issue  of  a  writ 
of  habeas  corpus  directed  to  the  keeper  of  the  common 
gaol  of  the  county  of  Carleton  to  have  the  body  of  one 
Charles  H.  Askwith  before  the  Court  and  for  the  issue  of 
a  writ  of  certiorari  in  aid  and  for  the  discharge  from 
custody  of  the  sedd  Charles  H.  Askwith. 

The  motion  was  argued  at  the  Weekly  Court  at  Ottawa 
on  the  17th  June,  1899,  before  Falcgnbridqe,  J. 

Oeorge  F.  Henderson,  for  the  applicant. 
Olyn  Osier,  for  the  Police  Magistrate. 
R.  J.  Sims,  for  the  License  Inspector. 

It  was  contended  that  if  the  applicant  answered  the 
questions  put  to  him,  the  answers  would  tend  to  criminate 
him  and  that  he  was  not  therefore  bound  to  answer  them, 
and  the  following  statutes  and  authorities  were  cited: 
The  Liquor  License  Act,  K  S.  O.  ch.  245,  sees.  67,  69  and 
115 ;  The  Ontario  Election  Act,  R.  S.  O.  ch.  9,  sec.  189 ; 
The  Evidence  Act,  R.  S.  O.  ch.  73,  sees.  6  and  9 ;  Taylor  on 
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Evidence,  BL  ed.,  sec.  1463,  p.  1242  ;  Endlich  on  the  Inter-  Argument, 
pretation  of  Statutes,  sec.  127 ;  Maxwell's  Interpretation 
of  Statutes,  3rd  ed.,   399  et  seq.:  Regina  v.  Fee  (1887), 
13  0.  K  590  \  The  Queen  v.  Nurse  (1898),  2  Can.  Crim.  Cas* 
(Tremeear),  57. 

August  24th,  1899.    Falconbridge,  J. : — 

One  Michel  Delorme  was  charged  before  the  late  Martin 
CGara,  Elsquire,  Q.C.,  police  magistrate,  in  and  for  the 
city  of  Ottawa,  with  selling  liquor  on  Sunday,  21st  May, 
1899,  in  his  hotel  in  Ottawa,  and  the  applicant  was  sum- 
moned to  appear  as  a  witness  on  behalf  of  the  prosecution. 

The  applicant  was  called  on  10th  of  June  as  a  witness, 
duly  sworn,  and  said  (as  appears  by  the  police  magistrate's 
certificate)  : 

"  I  was  subpoenaed  as  a  witness  in  this  case."  Q.  "Were 
you  at  the  defendant's  hotel  in  the  city  of  Ottawa  on 
Sunday,  the  21st  of  May  last  ?"  A.  "  I  refuse  to  answer 
on  the  ground  that  the  answer  might  tend  to  incriminate 
me. 

Proceedings  were  then  enlarged  until  the  13th  of  June 
when  the  learned  magistrate  again  submitted  the  question 
to  the  applicant,  and  the  applicant  again  declined  to 
answer  on  the  same  ground ;  whereupon  the  magistrate 
''adjudged  the  applicant  to  be  committed  to  the  common 
gaol  of  the  county  of  Carleton,  there  to  remain  until  he 
consents  to  answer  the  said  question." 

The  applicant  files  an  affidavit  setting  out  the  facts  and 
stating: 

"  I  am  satisfied  that  if  an  answer  is  given  by  me  to 
the  said  question  so  asked  in  the  said  proceedings,  such 
answer  would  tend  to  subject  me  to  prosecution  for  a 
penalty  under  the  provisions  of  the  said  Liquor  License 
Act." 

Since  said  committal  and  pending  the  result  of  this 
motion,  the  applicant  has  been  only  nominally  in  custody. 

The  matter  comes  before  me  on  motion  for  a   writ  of 
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Jmdgment.    habeas  corpus^  and  by  request  and  consent  of  all  parties  I 
Falconbridge,  A^i  to  deal  With  it  finally  in  the  first  instance. 

^'  If  the  applicant  had  the  right  to  maintain  and  rely  on 

his  objection,  it  is  quite  clear  that  the  objection  was  snffi* 
ciently  taken,  and  I  am  also  clearly  of  the  opinion  under 
the  circumstances  that  his  objection  is  likely  to  be  well 
founded,  for  by  sec.  57  of  the  Liquor  License  Act,  it  id 
an  offence  (with  certain  exceptions)  to  be  found  in  a  bar- 
room during  prohibited  hours. 

Therefore  his  declaration  on  oath  before  the  magistrate, 
repeated  in  his  affidavit,  that  he  believes  the  answer  will 
tend  to  criminate  him  will  protect  him  from  answering 
unless,  as  is  contended  by  the  prosecution,  the  language  of 
sec.  115  of  the  Liquor  License  Act  is  of  force  sufficient  to 
abrogate  a  rule  of  great  antiquity,  and  which  rule  has 
been  universally  recognized  by  all  British  Courts  whether 
exercising  civil  or  criminal  jurisdiction. 

Section  115  is  as  follows :  "  In  any  prosecution  under  this 
Act  the  Justice,  Justices,  or  Police  Magistrate  tryiog  the 
case  may  summon  any  person  represented  to  him  or  them  as 
a  material  witness  in  relation  thereto  ;  and  if  such  person 
refuses  or  neglects  to  attend  pursuant  to  such  summons,  the 
Justice,  Justices,  or  Police  Magistrate  may  issue  his  or  their 
warrant  for  the  arrest  of  such  person ;  and  he  shall  thereupon 
be  brought  before  the  Justice,  Justices  or  Police  Magis- 
trate, and  if  he  refuses  to  be  sworn  or  to  affirm,  or  to 
answer  any  question  touching  the  case,  he  may  be  com- 
mitted to  the  common  gaol  of  the  county,  there  to  remain 
until  he  consents  to  be  sworn  or  to  affirm  and  to  answer." 

Any  statute  which  appears  to  take  away,  change  or 
diminish  a  common  law  right  should  be  strictly  construed: 
Endlich  on  the  Interpretation  of  Statutes,  sec  127; 
Maxwell's  Interpretation  of  Statutes,  3rd  ed.,  399. 

Under  the  Evidence  Act,  R.  S.  O.  ch.  73,  there  seems  to 
be  no  escape  for  the  defendant  or  his  or  her  wife  or  husband  : 
Regina  v.  Fee  (1887),  13  O.  R.  590 ;  The  Qvjeen  v.  Nw9t 
(1898),  2  Can.  Crim.  Cas.  (Tremeear)  57,  where  the 
learned  senior  Judge  of  the  county  of  York  discusses  the 
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subject  fully  and  expresses  the  opinion  that,  "  Any  other  Judgment, 
witness  except  the  defendant,  his  wife  or  husband  (as  the  Faloonbridge, 
-case  may  be),  can,  however,  avail  himself  of  the  protection         ^'     ^ 
afforded  by  sec.  5  of  the  Evidence  Act  (Ont.),  and  if  the 
answer  to  the  question  would  tend  to  subject  him — the 
witness — to  criminal  proceedings,  or  to  a  prosecution  for  a 
penalty,  he  can  decline  to  answer." 

With  this  opinion  I  agree.  The  refusal  "  to  answer  any 
question  touching  the  case"  in  section  115,  must  mean  any 
question  which  may  be  lawfully  put  and  which  the  witness 
is  otherwise  bound  to  answer. 

It  is  suggested  that  without  the  aid  of  the  section  the 
magistrate  might  not  be  able  to  enforce  the  answering  of 
proper  questions. 

Having  come  to  this  conclusion  it  is  unnecessary  further 
to  consider  or  criticise  section  115,  but  does  it  authorize  the 
committal  of  a  witness  for  refusal  to  be  sworn  or  to 
answer  until  after  he  has  been  brought  before  the  justice 
on  a  warrant  for  refusing  to  attend  pursuant  to  summons  ? 
Here  he  attended  in  obedience  to  the  summons. 

There  will  be  an  order  for  the  discharge  of  Charles  H. 
Askwith  from  the  common  gaol  of  the  county  of  Carleton, 
or  from  the  custody  of  such  other  person  as  may  have 
him  in  charge. 

No  order  as  to  costs  as  none  were  asked  for  by  or 
agunst  the  magistrate. 

G.  A.  R 
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In  be  The  Ontario  Insurance  Act,  and  The  Supreme 
Legion  Select  Knights  of  Canada. 

Benevolent  Societies — IncorporcUion  of-^By-laws — Amendmenie  to  Con- 
etitution-- Liability  to  Pay  —  Aseeesments—SuepeMion —  Withdrawal 
from  Membership — Notice  of  Assessments — R.  S.  0.  J877,  eh.  167 — B» 
8.  O.  ch.  m,  eh,  SOS,  sec,  16J^ 

A  Benevolent  Society  incorporated  under  R.  S.  O.  1877,  du  167» 
attached  to  the  declaration  which  they  filed  under  section  2  (5),  a  printed 
book  stated  to  contain  a  copy  of  the  constitution  and  by-laws  by 
which  the  said  Society  was  to  be  governed  :  — 

Held,  that  the  constitntion  and  by-laws  thus  included  in  the  declaration 
became  by  virtue  of  sec.  2  (1)  (R.  S.  0.  ch.  211,  sec.  3  (1) ),  a  part 
of  the  organic  law  of  the  Society,  and  changes  made  in  the  by-laws  in 
accordance  with  the  provisions  of  such  constitution  were  valid  and 
binding. 

Held,  also,  that  the  mere  fact  of  a  person  beinc  a  member  of  such  a 
Society  so  constituted  or  of  its  beneficiary  department,  raises  no 
implied  contract  that  he  will  pay  the  dues  ana  assessments  which 
according  to  the  rules  of  the  Society  afterwards  become  due ;  and  that 
in  the  aMence  of  such  a  contract  on  his  part,  there  is  no  obligation  to 
pay  for  breach  of  which  an  action  against  him  will  lie. 

No  such  contract  is  implied  in  an  agreement  by  an  applicant  for  a 
beneficiary  certificate,  contained  in  his  application,  that  compliance 
on  his  part  with  all  the  laws,  regulations,  and  requirements  which 
were  or  might  be  thereafter  enacted  by  the  order  was  the  ezprees 
condition  on  which  he  was  to  be  entitled  to  participate  in  the  ben- 
eficiary fund. 

liabilities  may  be  imposed  upon  members  by  changes  in  the  constitntion 
and  by-laws  of  the  Society,  which  did  not  exist  when  they  became 
members. 

B.  S.  0.  ch.  203,  sec.  164,  does  not  create  a  personal  liability  to  pay 
assessments  where  none  exists  apart  from  it. 

Held,  also,  that  a  suspended  member  is  none  the  less  a  member  of  the 
Society  ;  and  where  there  is  a  personal  liability  on  his  part  to  pay 
duee  or  assessments,  that  liability  continues  notwithstanding  the 
suspension,  not  only  as  to  dues  and  assessments  payable  at'  that  time, 
but  also  as  to  those  which  become  payable  during  the  suspension  and 
before,  by  the  operation  of  the  rules,  his  default  results  in  his  ceasing 
to  be  a  member. 

Held,  also,  that  aU  conditions  prescribed  by  the  constitution  in  order  to 
withdrawal  from  membership  must  be  rigorously  observed. 

Notice  to  members  of  an  assessment  is  not  sufficiently  proved  by  the 
fact  that  the  official  paper  of  the  Society  was  distributed  by  a  distri- 
buting agency,  without  proof  of  delivery  by  the  latter  to  the  individual 
members. 

Certain  clauses  in  the  constitution  of  the  Society  construed. 

Statement.  This  was  an  appeal  from  the  report  of  the  Local  Master 
at  St.  Catharines  in  respect  to  the  list  of  contribntories 
settled  by  him  in  these  proceedings,  which  were  for  the 
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compnlsory  liquidation  of  the  Supreme  Legion  of  the  Select    8**^™*"*- 
Knights  of  Canada.* 

The  appellants  were  persons  placed  upon  the  list  of 
contributories,  and  the  facts  are  sufficiently  stated  in  the 
judgment 

The  appeal  was  argued  on  March  7th  and  8th,  1899, 
before  Mekedith,  C.  J. 


W.  R.  Riddell,  for  several  of  the  appellants,  contended 
that  any  changes  in  the  by-laws  must,  to  be  valid,  have 
been  made  in  accordance  with  R  S.  O.  1877,  ch.  167,  sec. 
4,  the  Act  under  which  the  Society  was  incorporated,  that 
is  by  the  Society  ;  the  changes  here  were  not  made  by  the 
Society  but  by  representatives,  who  were  no  more  the 
Society  than  a  board  of  directors  are  the  company :  King 
V.  Westwood  (1830),  7  Bing.  1,  2  Dow.  &  CL  21 ;  Stephenson 
V.  Yokes  (1896),  27  0.  R.  691 ;  Rex  v.  Cutbush  (1768),  4 
Burr.  2204;  Eing  v.  Lyme  Regis  (1779),  1  Doug.  149,  158; 
Company  of  Felt  Makers  v.  Davis  (1797),  1  B.  &  P.  98 ; 
R.  S.  O.  ch.  211,  sec.  5;  Deivhurst  v.  Clarkson  (1854), 
3  E.  &  B.  194,  and  the  cases  following  on  it,  depend  on  the 
English  legislation  which  is  different.  There  was  no  direc- 
tion here  given  by  the  registrar  to  change  the  rules  under 
58  Vict  ch.  34,  sec.  4 ;  R.  S.  O.  ch.  203,  sec.  163,  sub- 
see.  3.  As  to  there  being  no  personal  liability  on  members 
to  pay  dues  and  assessments  apart  from  express  contract 
Re  Roden  and  The  City  of  Toronto  (1898),  25  A.  R.  12 
C«m  V.  Ancient  Order  of  Foresters  (1898),  25  A.  R.  22, 28 
Long  V.  An^nent  Order  of  United  Workmen  (1898),  25  A.  R. 
147, 154 ;  Baker  v.  Forest  City  Lodge  L  0.  0.  F.  (1897),  28 


*  The  Society  had  been  originally  incorporated  in  1883  under  the  name 
of  "  The  Grand  Legion  of  Ontario,  Select  Knights  of  the  Ancient  Order 
of  United  Workmen. "  In  1889  an  order  was  obtained  from  a  Judge  of  the 
High  Court,  under  R.  S.  O.  1887,  ch.  172,  sec.  19  (1),  changing  the  name 
to  "  The  Grand  Legion  of  Ontario,  Select  Knighte  of  Canada."  In  1894 
the  name  was  further  changed  by  order  of  the  Lieutenant-Governor  to 
**  The  Supreme  Legion,  Select  Knights  of  Canada.  "~Rep. 
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Argument  Q.  R.  238,  24  A.  R.  585,  were  cited.  It  was  further  con* 
tended,  in  reference  to  points  arising  in  the  case  of  certain 
of  the  appellants,  that  a  suspended  member  should  not  be 
obliged  to  pay  anything  towards  the  Society  unless  reinr 
stated ;  that  no  obligation  to  pay  an  assessment  arose  until 
proof  that  actual  notice  of  it  had  been  given,  or  the  official 
paper  mailed  to  the  member,  he  being  at  the  time  a  mem- 
ber in  good  standing ;  that  the  delivery  up  of  a  member's 
certificate  was  not  necessary  to  his  withdrawal ;  and  that 
members  were  not  bound  by  changes  made  in  the  consti- 
tution and  by-laws  subsequently  to  their  becoming  mem* 
bers. 

B,  N.  Davis,  Ckarles  Elliott,  and  Gideon  Grant,  for  cer- 
tain other  appellants. 

J.  H.  Hunter,  for  the  Registrar  of  Friendly  Societies, 
contended  that  the  Society  was  clearly  founded  on  a  repre- 
sentative system,  referring  to  Thompson's  Commentaries 
on  Private  Corporations,  sec.  5987,  as  to  the  way  the 
constitutions  of  these  assessment  companies  were  to  be 
read ;  that  the  members  were  clearly  under  obligation  to 
pay  the  assessments ;  that  the  constitution  must  be  read 
as  though  the  members  covenanted  with  each  other  .so  to 
do :  Raggett  v.  Bishop  (1826),  2  C.  &  P.  343 ;  Raggett  v. 
Mivegrave  (1827).  2  C.  &  P.  556 ;  Delauney  v.  Strickland 
(1818),  2  Stark.  416  ;  Cockerell  v.  Aucompte  (1857),  2  C.  R 
N.  S.  440  ;  Finch  v.  Oahe,  [1896]  1  Ch.  409 ;  In  re  DvJty 
on  Estate  of  New  University  Club  (1887),  18  Q.  B.  D.  720; 
Bui^ndge  v.  Row  (1842),  1  Y.  &  C.  (Ch.)  183  ;  In  re  Leslie, 
Leslie  v.  French  (1883),  23  Ch.  D.  552  ;  Falcke  v.  ScoUieh 
Impe^-ial  Insurance  Co.  (1886),  34  Ch.  D.  234  ;  In  re  Earl 
of  WincheLsea's  Policy  Ti-asts  (1888),  39  Ch.  D.  168.  He 
maintained  that  the  appellants  were  resting  on  very  recent 
American  law:  Leyman  v.  Clark  (1898),  27  Ins.  L.  J.  745; 
Ellerbe  v.  Bailey  (1894),  119  Miss.  632,  which  was  at 
variance  with  earlier  cases ;  Corn  v.  Mutual  Assurance 
Society  (1810),  6  Cranch  192  ;  New  York  Life  Ins.  Co.  v. 
Staiham  (1876),  93  U.  S.  24.  As  to  the  retroactive  appli- 
cation of  rules :   BaJcer  v.  Forest  City  Lodge  L  0.  0.  Fi 
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(1897),  28  0.  R.  238,  24  A.  R.  585  ;  Wilson  v.  Miles  Plat-  Argument. 
ting  Building  Society  (1887),  22  Q.  B.  D.  381  n  ;  Rosen- 
berg V.  Northumberland  Building  Society  (1889),  22  Q.  B. 
D.  373 ;  Smith  v.  Galloway,  [1898]  1  Q.  B.  71.  A  dis- 
tinction must  be  drawn  between  suspension  of  a  certificate 
and  termination  of  membership :  Oates  v.  Supreme  Court 
of  Foresters  (1884),  4  O.  R.  535,  548 ;  Dale.v,  Weston  Lodge 
(1897),  24  A.  R.,  at  pp.  362,  366 ;  Long  v.  Ancient  Order 
of  United  Workmen  (1898),  25  A.  R.,  at  p.  152 ;  and  the 
suspension  of  a  certificate  should  not  interfere  with  liabi- 
lity :  Carrick  v.  North  British  Building  Society  (1885),  22 
Scot.  L.  R.  833 ;  Harris  v.  Dry  Dock  Co  (1859),  7  Gr.  450  ; 
The  Marmora  Foundry  Co,  v.  JacJcson  (1852),  9  U.  C.  R. 
509;  TA^  Marmora  Foundry  Go.  v.  Boswell  (1850),  1  C.  P. 
175 ;  The  Marmora  Foundry  Co.  v.  Murney  (1850),  1  C.  P. 
29 ;  Spackmc^n  v.  Evans  (1868),  L.  R.  3  H.  L.  171.  Notice 
of  assessment  by  publication  was  good :  The  Mai^mora 
Foundry  Co.  v.  Boswell  (1850),  1  C.  P.,  at  p.  185  ;  In  re 
Canadian  Relief  Society,  Patterson's  Case  (1895),  15  C.  L. 
T.  216. 

D.  F.  Macwatt,  for  the  receiver,  referred  to  Horton  v.  The 
Provincial  Provident  Institution  (1889),  17  O.  R  361 ; 
Hcefner  v.  The  Canadian  Order  of  Chosen  Friends  (1898), 
29  0.  R  125  ;  R.  S.  O.  ch.  203,  sec.  91  (3),  143. 

RiddeU,  in  reply. 

July  20th,  1899.    Meredith,  C.  J.  :— 

This  is  an  appeal  by  the  persons  settled  on  the  list  of 
contributories  from  the  report  of  the  Local  Master  at  St. 
Catharines,  dated  November  1st,  1898,  made  under  the 
authority  of  sub-sec  3  of  sec.  189,  and  sub-sec.  1  of  sec. 
192  of  the  Ontario  Insurance  Act  (R  S.  0.  ch.  203),  by 
which  they  are  settled  on  the  list  of  contributories  in  this 
matter. 

It  was  conceded  upon  the  argument  that  the  report  had 
been  made  under  a  misapprehension  as  to  the  case  of  the 
persons  alleged  to  be  contributories  having  been  closed, 
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Judgment,    and  that  there  must  be  a  reference  back,  and  I  was  asked 

Meredith,    ^  ^^  ^^^^  ^^^   various  preliminary   questions   argned 

^-*^*       before  the  Master  as  if  he  had  made  the  special  or  interim 

report  as  to  them,  which  according  to  the  arrangement 

made  by  the  solicitors  who  appeared  before  him  it  was 

intended  that  he  should  make. 

The  Society  was  incorporated  under  the  provisions  of 
the  Revised  Statute  respecting  Benevolent,  Provident  and 
other  Societies,  R  S.  O.  1877,  ch.  167 ;  the  declaration 
provided  for  by  that  Act  having  been  filed  with  the 
Provincial  Registrar  on  October  16th,  1883,  when  accord- 
ing to  the  provisions  of  sec.  2  (5)  the  persons  who  signed 
the  declaration,  their  associates  and  successors  became 
a  body  corporate  and  politic. 

Annexed  to  the  declaration  is  a  printed  book  which  is 
stated  to  contain  "  a  copy  of  the  constitution. and  by-laws 
by  which  the  said  Society  or  organization  is  governed  "  the 
Society,  as  the  declaration  also  states,  having  been  formed 
on  May  24th,  1883,  and  "  ever  since  been  and  still  is  in 
existence  as  an  organized  Society." 

The  first  question  raised  by  the  appellants  is  as  to 
certain  changes  which  have  been  made  or  assumed  to  be 
made  in  the  by-laws  of  the  Society  since  its  incoi-poration ; 
these  changes  have  been  made  by  the  action  of  representa- 
tives to  the  Supreme  Legion  at  its  biennial  sessions  in 
accordance  with  the  provisions  of  the  constitution  as  set 
out  in  the  printed  book  to  which  reference  has  been  made, 
and  not  at  meetings  of  the  members  of  the  Society,  which, 
according  to  the  contention  of  the  appellants,  is  the  only 
body  having  power  to  pass  by-laws  or  to  alter,  amend  or 
repeal  them,  and  as  it  is  argued,  the  by-laws  which  the 
Supreme  Legion  assumed  to  pass  are  therefore  unauthor- 
ized and  inefiectual. 

I  agree  with  the  conclusion  which  the  Master  has 
reached  on  this  branch  of  the  case.  In  addition  to  the 
reasons  which  he  gives  for  that  conclusion,  there  are 
others,  all  of  which  it  is  not  necessary  to  mention,  one  of 
them  alone  being,  in  my  opinion,  conclusive  against  the 
argument  of  the  appellants. 
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The  Revised  Statute  provides  that  in  addition  to  the  Jud^oMii. 
particulars  which  it  requires  to  be  contained  in  the  declar-    Meredith, 
atioD,  there  may  be  included  in  it  "such  other  particulars     '  ^'^* 
and  provisions  as  the  Society  may  think  fit,  provided  the 
said  particulars  and  provisions  are  not  contrary  to  law : " 
section  2  (1). 

This  provision  clearly,  I  think,  warranted  the  constitu- 
tion and  by-laws  which  were  to  govern  the  society  being 
included  in  the  declaration,  and  when  so  included  made 
them  a  part  of  the  organic  law  of  the  Society. 

No  difficulty  is  created  by  the  use  of  the  word  "  Society  " 
in  section  4 ;  that  section  must  be  read  in  connection  with 
the  provisions  of  the  declaration  and  there  is  nothing  in  it 
inconsistent  with  the  Society  being  at  liberty  to  exercise 
the  powers  conferred  upon  it  by  the  section  in  conformity 
with  the  constitution  and  by-laws  which  were  annexed 
to  and  form  part  of  the  declaration. 

The  next  question  to  be  considered  is  whether  the 
members  of  the  Society  or  of  its  beneficiary  department 
are  under  any  personal  liability  for  the  payment  of  the 
dues  which  became  due  or  the  assessments  which  were 
made  after  they  were  admitted  as  members  of  the  Society 
or  the  beneficiary  department  of  it. 

I  agree  with  the  contention  of  the  appellants  that  the 
mere  fact  of  a  person  being  a  member  of  a  Society  consti- 
tuted as  the  Society  in  question  was,  or  of  its  beneficiary 
department,  raises  no  implied  contract  that  he  will  pay 
the  dues  and  assessments  which,  according  to  the  rules  of 
the  Society,  afterwards  become  due,  and  that  in  the 
absence  of  a  contract  on  his  part  to  do  so  there  is  no 
obligation  to  pay  for  bieach  of  which  an  action  against 
him  will  lie. 

The  reason  of  the  thing  and  the  weight  of  authority  in 
the  American  Courts  support  tho  statement  of  the  law 
made  by  Mr.  Bacon  in  his  work  on  Benefit  Societies  and 
Life  Insurance,  2nd  ed,  paragraphs  357  and  378,  which  in 
effect  is  that  the  liability  to  pay  premiums  or  assessments 
depends  upon  contract,  and  there  is  a  debt  in  respect  of 
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Jadgment.    them  only  when  there  is  an  absolute  promise   to  pay 
Meredith,    embodied  in  the  contract. 

^'^'  Some   judges  appear  to   treat  benefit  associations  as 

standing  in  tliis  respect  on  a  different  footing  from  life 
insurance  companies  as  to  which  the  law  is  on  all  hands 
conceded  to  be  as  stated  by  Mr.  Bacon. 

Two  cases  which  Mr.  Bacon  treats  as  opposed  to  his 
view,  McDonald  v.  Rosa-Lewin  (1883),  29  Hun  87,  and 
Smith  V.  Bown  (1894),  75  Hun  231,  are  really  not  so,, 
there  having  been  in  both  of  them  that  which  amounted 
to  a  contract  by  the  member  to  pay  the  assessments  as  is 
pointed  out  as  to  the  earlier  of  the  cases  by  Chief  Justice^ 
Black  in  Ellerhe  v.  Barney  (1894),  119  Missouri,  at  p.  652. 

In  the  last  mentioned  case,  the  Court  which  was  com- 
posed of  seven  members,  by  a  majority  of  one,  held  that 
there  was  a  liability  to  pay. 

It  was  perhaps  sufficient  to  support  the  view  of  the 
majority  of  the  Court  that  one  of  the  by-laws  provided 
that  "  upon  the  death  of  a  member  *  *  each  member 
of  the  association  at  the  time  such  death  occurred  may  be 
assessed  and  shall  pay  *  *  "  ;  but  although  this  is 
pointed  out  by  the  Judge  who  delivered  the  judgment  of 
the  Court  as  imposing  upon  the  members  the  liability  to 
pay  assessments  as  a  debt  or  burden  incident  to  member- 
ship, the  decision  is  rested  mainly  on  the  proposition  that 
having  regard  to  the  nature  of  the  Society  and  the  object 
of  the  beneficiary  feature  of  it,  there  was  implied  from  the 
terms  of  the  certificate  issued  to  the  member,  in  which  it 
was  stated  that  the  consideration  for  the  Society's  promise 
was  a  sum  in  cash  ''  and  the  further  sum  to  be  paid  by  him 
to  this  Society  *  *  of  $1.60  for  each  such  death,  as 
assessments  therefor  may  be  made  so  long  as  he  may  be 
a  member  thereof,"  and  that  the  certificate  was  issued  and 
accepted  subject  to  the  provisions  of  the  articles  of  associa- 
tion and  by-laws  of  the  Society, — an  obligation  to  pay  the 
dues  and  assessments. 

The  minority,  of  whom  Chief  Justice  Black  was  one^ 
thought  that  even  the  strong  language  of  the  by-laws 
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which  I  have  quoted  was  not  sufficient,  having  regard  to  Judgment, 
another  of  the  by-laws  which  provided  that  a  member    Meredith^ 
failing  to  pay  his  assessment  within  a  designated  time        ^•«^* 
should  forfeit  his  membership  in  the  association  and  all 
benefits  therefrom,  to  make  the  contract  otherwise  than  a 
unilateral  one  or  to  create  any  personal  liability  on  the 
part  of  the  member  for  the  payment  of  assessments. 

In  Clark  v.  Lehman  (1895),  65  111.  App.  238,  it  was  held 
that  "  whether  a  member  of  a  benevolent  association  is 
legally  liable  to  pay  assessments  for  death  losses  or 
whether  the  only  recourse  of  the  association  in  the  event 
of  his  refusal  to  pay  is  to  declare  his  certificate  void  and 
cancel  his  membership,  depends  upon  the  contract  between 
the  member  and'  the  association "  and  that  ''  in  the 
absence  of  an  express  stipulation  to  pay  assessments  the 
contract  is  unilateral  and  the  member  may  pay  or  decline 
to  pay  at  his  option  :  the  only  efiect  of  his  default  is  to 
relieve  the  association  of  its  obligation  to  him." 

It  was  held  also  that  the  terms  of  the  contract  were  to 
be  ascertained  not  from  the  certificate  alone,  but  that  the 
application  for  membership  and  the  constitution  and 
by-lawH  of  the  association  and  the  certificate  were  to  be 
considered  together  as  though  all  were  embraced  in  a 
single  instrument. 

Mr.  Hunter  strenuously  insisted  that  the  law  was  not 
correctly  laid  down  in  Clark  v.  Lehman :  that  that  case 
was  opposed  to  the  whole  line  of  American  authority,  and 
that  such  a  decision  by  the  Courts  of  this  country  would 
he  fatal  to  the  successful  carrying  on  of  such  associations 
as  the  Society  in  question  which  must  depend  upon  the 
assessments  collected  from  their  members  to  pay  the 
obligations  which  they  have  assumed  by  the  beneficiary 
certificates  they  have  issued. 

I  do  not  agree  with  that  view,  though  it  finds  some 
support  in  what  was  said  by  the  learned  Judge  who 
delivered  the  judgment  of  the  Court  in  the  Missouri  case 
to  which  I  have  referred. 

The  law  is,  I  think,  correctly   laid  down  in    Clark  v. 

21— VOL.  XXXI.  O.R. 
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Judgment.  Lehman,  The  decision  is  supported  by  the  great  weight 
Meredith,  of  American  authority,  and  it  is  a  sufficient  answer  to  the 
^'^'  argument  as  far  as  it  is  one  ah  inconvenienti  that  there  is 
nothing  to  prevent  a  Society  which  desires  to  have  the 
security  of  the  personal  liability  of  its  membei-s  for  the 
payment  of  assessments  from  requiring  persons  desiring 
to  become  members  to  undertake  that  liability  or  from 
providing  by  its  by-laws  that  it  shall  attach  to  all  who 
become  members. 

I  would  refer  also  tp  Tlie  Chicago  Mutual  Life  Inderor- 
nity  Association  v.  Hunt  (1889),  127  111.  257,  particularly 
to  what  is  said  by  Mr.  Justice  Bailey,  at  p.  277,  and  to 
Vide  V.  Clark  (1898),  77  111.  App.  599,  and  FtiUon  v. 
Stevens  (1898),  74  N.  VV.  Rep.  803. 

What  then  is  the  position  of  members  of  the  Society  I 
have  to  deal  with,  as  to  liability  for  assessments  ? 

The  only  document  required  to  be  signed  by  an  applicant 
for  membership  either  in  the  order  or  in  the  beneficiary 
department,  was  the  application  for  membership.  The 
form  of  application  for  membership  contains  a  promise 
on  the  part  of  the  applicant,  if  elected,  of  faithful 
obedience  to  all  laws,  rules  and  regulations  governing 
the  organization,  and  the  form  of  application  for  "  benefi- 
cial certificate"  as  it  is  called,  contains  an  agreement  on 
the  part  of  the  applicant  ''  that  compliance  on  his  part 
with  all  the  laws,  regulations  and  requirements  which  are 
or  may  be  hereafter  enacted  by  the  order  is  the  express 
condition  upon  which  I  am  to  be  entitled  to  participate  in 
the  beneficiary  fund     *     *     ." 

I  find  nothing  in  these  forms  or  in  the  constitution  and 
by-laws  prior  to  the  amendments  of  1896  which  provide 
that  there  is  to  be  any  personal  liability  on  the  part  of 
the  members  for  the  payment  of  or  anything  in  terms 
requiring  them  to  pay  the  assessments,  nor  is  there  in  any 
of  them  anything  inconsistent  with  its  having  been  the 
intention  that  making  payment  was  to  be  optional  and 
the  loss  of  right  the  only  consequence  of  failure  to  pay; 
indeed  the  language  of  the  form  of  application   for   the 
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**  beneficial  certificate  "  would  appear  to  have  been  chosen    Judgment, 
because  that  was  intended  to  be  the  position  of  the  mem- 
bers of  the  Society. 

It  was  by  the  amended  constitution  and  by-laws  of 
March  11th,  1896,  which  came  into  force  on  July  1st 
followincr,  that  for  the  first  time  it  was  provided  in  terms 
that  the  member  should  pay  either  dues  or  assessments. 

By  section  25S  it  is  provided  that  each  member  "  shall 
pny  "  to  his  legion  certain  periodical  sums  as  dues,  and  by 
section  321  provision  is  made  that  every  member  "  shall 
pay  "  the  amount  due  for  assessments  within  thirty-one 
days  from  the  date  of  them, — the  amounts  of  which  are 
fixed  by  section  292. 

It  follows,  therefore,  that  members  of  the  Society,  at  the 
date  when  the  new  constitution  came  into  force,  are  liable 
for  the  payment  of  the  dues  which  became  payable  after 
that  time,  and  while  they  continued  to  be  members,  and 
for  assessments  made  from  the  same  date  so  long  as  they 
remained  members  of  the  beneficiary  department. 

A  suspended  member  is  none  the  less  a  member  of  the 
Society,  and  where  there  is  personal  liability  on  the  part 
of  the  member  to  pay  dues  or  assessments,  that  liability 
continues  notwithstanding  the  suspension,  not  only  as  to 
dues  and  assessments  payable  at  the  time  of  the  suspen- 
sion, but  also  as  to  those  which  become  payable  during  the 
suspension  and  before,  by  the  operation  of  the  rules  his 
lefault  results  in  his  ceasing  to  be  a  member, — such  is  the 
eflFect  of  the  decision  of  Mr.  Justice  Robertson  in  the 
Patterson  case  (1895;,  15  C.  L.  T.  216,  which  is  binding  on 
me,  and  in  which  I  agree. 

I  agree  with  the  learned  Master's  view  as  to  the  posi- 
tion of  a  member  who,  not  being  in  default,  gave  verbal 
notice  of  withdrawal  from  the  Society,  but  did  not  sur- 
render his  beneficiary  certificate  in  writing,  and  release  all 
claim  to  it,  and  receive  through  his  legion  a  certificate  of 
withdrawal  issued  by  the  supreme  recorder :  section  290. 

The  right  of  the  member  to  withdraw  is  conditional  on 
his  doing  all  that  is  mentioned  in  section  290  as  necessary 
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Jadgment.    on  his  paxt  to  be  done.     No  one  of  these  things  is  a  mere 

Meredith,    formality,  but  each  is,  if  not  necessary,  very  desirable  for 

^*^'       the  security  of  the  Society,  in  order  that  it  may  have  in 

every  case  the  proof  under  the  hand  of  the  member  that 

its  liability  under  the  certificate  is  at  an  end. 

It  is  unnecessary  for  me  to  express  any  opinion  as  to 
whether  lapse  of  time  and  conduct  of  the  Supreme  Legion 
might  not,  in  some  circumstances,  estop  the  Society  from 
alleging  that  one  who  had  done  only  what  was  done  in  the 
cases  I  have  mentioned  was  still  a  member.  It  will  be 
time  enough  to  deal  with  such  a  case  when  it  arises,  and 
the  facts  necessary  for  its  determination  are  before  the 
Court. 

I  have  omitted  to  refer  in  its  place  to  the  objection 
raised  by  some  of  the  appellants,  that  they  are  not  bound 
by  the  changes  made  in  the  constitution  and  by-laws  after 
they  became  members,  as  far,  at  all  events,  as  those  changes 
imposed  upon  the  members  a  liability  which  did  not  exist 
at  the  time  they  became  members. 

The  CHse  of  Baker  w.  Forest  City  Lodge,  I.O.O.F.  (1897), 
28  O.  R.  238,  affirmed  in  appeal  24  A.  R.  585,  is  conclusive 
against  the  appellants  on  this  point. 

The  provisions  of  section  164  of  the  Insurance  Act> 
R.  S.  O.  c.  203,  seem  to  have  been  thought  by  the 
Master  sufficient  to  create  a  personal  liability  to  pay 
assessments  where  none  existed  apart  from  them,  but  I 
did  not  think  that  that  is  the  efiect  of  the  section.  It  was 
intended  to  be  in  ease  of  the  member,  and  ought  not  to  be 
held  to  create  a  liability  when  none  existed,  but  as  limit- 
ing the  liability  which  by  his  contract  the  member  might 
be  under.  This  is  plain,  I  think,  from  the  language  of 
the  section  which  speaks  of  the  liabilities  of  the  member 
*'  under  his  contract." 

It  is  also  objected  by  the  appellants  that  in  any  case 
they  are  not  liable  to  contribute  in  the  liquidation  in 
respect  of  the  per  capita  tax.  This,  I  understand,  to  have 
reference  to  the  per  capita  tax  mentioned  in  section  87, 
which,  in  providing  for  the  revenue  of  the  Supreme  Legion^ 
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enumerates  as  one  source  of  it  a  per  capita  tax  of  81  per   Judgment, 
annum,  payable  semi-annually,  for   ea^h  member  of  the    Meredith, 
order  in  good  standing,  not  under  the  jurisdiction  of  a        ^"'• 
Grand  Legion.     This  tax,   according  to   section   90,   the 
legion  is  required  to  remit  to  the  Supreme  Legion  at  the 
times  mentioned  in  the  section. 

Similarly,  a  per  capita  tax  of  not  less  than  thirty  cents 
for  each  member  goes  to  make  up  the  revenue  of  the  Grand 
Legion,  though  I  do  not  find  it  provided  by  whom  the  pay- 
ment of  it  is  to  be  made,  unless  it  be  inferentially  by  sec- 
tion 399,  where,  among  the  causes  for  suspension  of  a 
subordinate  legion  is  enumerated  non-payment  of  its  per 
capita  tax,  or  other  obligation  to  its  Grand  or  the  Supreme 
Legion.  It  was  intended,  I  apprehend,  that  like  the  other 
per  capita  tax  it  should  be  paid  by  the  legion. 

I  do  not  see  how  this  tax  can  be  charged  against  the 
member ;  it  is  not  made  payable  by  him,  but  is  clearly,  as 
to  that  to  be  paid  the  Supreme  Legion,  and,  in  my  opinion, 
sliio  as  to  that  to  be  paid  the  Grand  Legion,  payable  by 
the  subordinate  legion  and  not  by  the  individual  members. 
The  objection  that  the  claim  of  the  Society  to  recover 
arrears  of  dues  and  assessments  is  barred  by  section  310* 
is  untenable.  The  group  of  sections  of  which  it'is  one  has 
reference  to  claims  against  the  Society,  and  though  stand- 
ing by  itself  the  language  of  section  310  would  probably 
extend  to  claims  by  the  Society  against  a  member,  it  can- 
not, standing  as  one  of  the  group  of  sections  I  have  men- 
tioned, in  my  opinion  be  so  construed. 

I  have  not  said  anything  as  to  the  position  of  persons 
admitted  to  the  beneficiar}^  department  when  they  had 
passed  the  maximum  age  at  which  admission  could  pro- 
perly under  the  constitution  take  place.  The  only  case 
dealt  With  upon  the  reference  in  which  this  question  was 

*Thi8  has  reference  to  section  310  of  the  constitntion  which  was  as 
follows :  No  action  in  law  or  in  equity  in  any  Court  shall  be  brought  or 
maintained  in  any  case  or  claim  arising  out  of  any  membership  or  benefi- 
ciary certificate  unless  such  action  is  brought  within  one  year  from  the 
time  when  the  right  of  such  action  accrues. — Rep. 
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JadgmfiQt.    presented  for  consideration  was  that  of  Ker,  and  agreeing 

Meredith,    as  I  do  with  the  reasons  given  by  the  Master  for  holding 

^'^'       as  he  did  that  Ker  was  properly  admitted,  I  refrain  from 

expressing  any  opinion  on  the  hypothetical  case  I  am  asked 

to  consider. 

Where  a  suspended  member  has  applied  for  reinstate- 
ment within  the  time  limited  by  the  rules,  and  his  appli- 
cation  has  been  refused  either  because  he  was  unable  to 
pass  the  required  medical  examination,  or  by  reason  of 
the  adverse  vote  of  the  legion,  or  because  of  his  age,  he 
is  not,  in  my  opinion,  liable  for  assessments  made  after  the 
refusal,  which  had  the  effect,  I  think,  of  practically 
terminating  the  applicant's  membeiship  in  the  beneficiary 
department. 

I  am  unable  to  agree  with  the  opinion  of  the  Master 
that  notice  to  the  member  of  an  assessment  was  sufficiently 
proved  in  those  cases  in  which  the  official  paper  of  the 
Society  was  said  to  have  been  distributed  by  an  agency 
for  distribution  in  Toronto.  No  evidence  was,  as  I  under- 
stand it,  given  of  the  delivery  to  the  member  by  the 
distributing  agency.  Proof  such  as  was  given  as  to  the 
arrangement  with  the  agency  and  the  course  of  business 
was  insufficient,  and  there  is  no  principle  that  I  am  aware 
of  which  warranted  the  Master  in  assuming  that  because 
the  paper  in  most  ca-ses  reached  the  members, — if  that 
were  proved, — it  reached  any  particular  member  who  set 
up  want  of  notice. 

It  is  unnecessary  to  consider  at  this  stage  what  the  effect 
of  the  failure  to  prove  the  notice  may  be,  possibly  it  may 
operate  as  a  two  edged  sword. 

I  have  not  dealt  with  some  of  the  questions  which  I 
was  asked  by  the  appellants'  counsel  to  express  an  opinion 
upon,  but  I  have  dealt  with  all  that  are  properly  before 
me  for  adjudication ;  those  which  are  based  upon  states  of 
fiEu^t  merely  hypothetical  and  which  may  not  arise  upon 
the  reference,  I  have  not  thought  it  proper  to  pass  upon. 

The  report  will  therefore  be  set  aside  and  there  will  be 
a  reference  back  to  the  Master  to  reconsider  the  case  of 
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the  alleged  contributories,  with  a  direction  to  him  in  doing    Judgment, 
so  to  have  regard  to  the  opinions  I  have  expressed  upon    Meredith, 
the  various  questions  with  which  I  have  dealt,  and  there        ^•'^• 
will  be  no  costs  of  the  appeal  to  either  party,  each  having 
succeeded  in  part  and  failed  in  part  in  his  contentions. 

A.  H.  F.  L. 


[DIVISIONAL  COURT.] 

In  re  Alexander. 

App&d  —  Executors  and  TrwUett^^Fixmg  CampewtcUum  —  Appeal  from 
Surrogate  CouH  Judge— B,  S.  0.  ch.  69,  sec,  SS—R,  8.  O.  ch.  129, 
see.  4S. 

By  virtue  of  R.  S.  O.  ch.  59,  sec.  36,  an  appeal  lies  to  a  Divisional  Court 
from  an  order  of  a  Surrogate  Court  Judge  allowing  compensation  to  an 
executor  under  the  Trustee  Act,  R.  S.  0.  ch.  129,  sec.  43. 

This  was  an  appeal  from  the  judgment  of  the  Surrogate  Statement. 
Court  Judge  of  the  county  of  Brace  of  March  28th,  1899, 
in  so  far  as  he  thereby  refused  to  allow  compensation  to 
the  executors  of  one  Alexander,  deceased,  for  their  pains, 
troable  and  time  expended  in  and  about  the  estate  of  the 
deceased  as  such  executors,  and  also  in  so  far  as  he  dis- 
allowed a  claim  of  one  of  the  executors  for  services  ren- 
dered to  the  deceased  in  his  lifetime. 

The  appeal  was  argued  on  June  14th,  1899,  before 
Boyd,  C,  and  Meredith,  J. 

Shepley,  Q.C.,  and  O'Connor,  Q.C.,  for  the  residuary 
l^^tee,  contended  by  way  of  preliminary  objection  that  the 
Surrogate  Court  Judge  was  persona  deaignata  to  adjudi- 
cate on  the  matter  of  compensation,  and  that  there  was  no 
appeal  given  in  the  statute:  R.  S.  O.  ch.  129,  sec.  43;  Re 
Flenvimg (IS86\  11  P.  R.  272,  426  ;  Re  Toronto,  Hamilton  & 
Buffalo  R  W.  Co.  and  Hendrie  (1896),  17  P.  R.  199.      Nor 
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Argnment  is  any  appeal  given  by  the  Surrogate  Courts  Act,  R.  S.  O. 
ch.  59,  sec.  36,  for  there  was  not  here  "  any  matter  or  cause 
under  this  Act"  within  the  meaning  of  that  section,  nor 
any  "  order,  sentence  or  judgment,"  or  "  determination  in 
point  of  law."  The  appeal  given  is  confined  to  questions 
where  the  contest  is  over  the  right  to  administer,  or  to  con- 
tinue to  administer. 

G,  J.  Holma%  for  the  executors,  referred  to  Re  Williama 
(1896),  27  O.  R.  405,  and  contended  that  59  Vict  ch.  20, 
(O.),  recognizes  that  there  is  such  an  appeal  according  to 
the  course  of  the  decisions;  that  C.  S.  U.  C.  ch.  16,  sec.  66, 
shewed  the  clause  as  to  compensation  to  executors  did 
then  appear  in  the  Surrogate  Courts  Act,  and  the  right  of 
appeal  was  given  by  section  26,  with  that  clause  in  the 
Act ;  and  that  there  was  a  cause  in  the  Surrogate  Court 

Shepley,  in  reply,  referred  to  R.  S.  0.  ch.  1,  sec.  8,  sub- 
sec.  57. 

September  1st,  1899.     Boyd,  C.:— 

In  the  Surrogate  Courts  Act  of  1858,  22  Vict  ch.  93,  the 
provisions  as  to  allowances  being  made  to  executors  by 
the  Surrogate  Judge  and  as  to  an  appeal  from  any  order  of 
the  Surrogate  Court  are  first  found  within  the  compass 
of  one  Act  as  sections  20  and  (part  of)  47.  They  are 
thence  carried  into  the  old  Consolidated  Statute  of  Upper 
Canada  and  appear  in  the  Surrogate  Courts  Act,  as  sec- 
tions 26  and  66  of  ch.  16. 

In  the  revision  of  1877,  these  two  sections  became 
separated,  the  section  26  as  to  appeal  is  changed  by 
making  the  Court  of  Appeal  instead  of  the  Court  of 
Chancery  the  appellate  court,  and  is  found  in  the  Sur- 
rogate Court  Act  ch.  46,  as  sec.  31,  and  the  other  section 
as  to  allowances  is  found  in  the  Trustee  and  Executors 
Act,  ch.  107.  as  sec.  41.  By  40  Vict  ch.  6,  sec.  10  (0.),  it  was 
enacted  as  to  that  revision,  that  the  said  Revised  Statutes 
shall  not  be  held  to  operate  as  new  laws  but  shall  be 
construed  and  have  effect  as  a  consolidation  and  as  declara- 


XXXI.]  IN  RE  ALEXANDER.  169 

tory  of  the  law  as  contained  in  the  repealed  Acts  for  Judgment, 
which  the  Revised  Statutes  are  substituted.  Boyd,  C. 

The  effect  of  that  was  to  leave  intact  the  right  of  appeal 
upon  any  question  of  allowances  or  compensation  to 
executors  though  it  might  not  technically  be  an  order  in 
any  matter  under  the  Surrogate  Act,  that  Act  being 
separated  in  the  new  distribution  of  subjects  and  the 
provisions  being  divided  and  classified  differently  in  the 
new  revision.  The  same  division  and  distribution  of  the 
Surrogate  Act  was  carried  on,  in  and  through  the  revision 
of  the  next  and  the  last  decennial  periods  so  that  now  the 
two  clauses  are  found  in  R.  S.  0.  1897,  ch.  59,  sec  36, 
whei-e  the  appeal  is  to  the  High  Court,  and  the  other 
section  is  in  ch.  129,  sec.  43.  But  both  are  of  one 
original  and  are  still  in  pari  matetv^,  and  are  to  be  read 
together  as  forming  one  subject-matter.  Such  has  been 
the  course  of  practice  and  not  till  now  in  the  face  of 
frequent  appeals  from  allowances  made  by  the  Surrogate 
Jadge  has  the  objection  been  made  that  no  appeal  lies^ 
that  the  Trustees  and  Executors  Act,  R.  S.  O.  ch.  129, 
constitutes  a  new  officer  by  making  the  Surrogate  Judge 
a  persona  deaignata  from  whom  is  no  appeal. 

The  principle  as  to  the  construction  of  consolidated 
statutes  is  well  stated  by  Lord  Westbury  in  Boston  v.  Le- 
lievre  (1870),  6  Mo.  P.  C.  N.  S.  at  p.  34,  in  these  pertinent 
words:  *'The  Court  of  Appeal  in  Lower  Canada  is  the 
creation  of  statute  and  the  subjects  upon  which  appeal  lies 
to  that  Court  are  defined  with  reasonable  clearness.  The 
jurisdiction  of  the  Court  existed  before  the  Consolidated 
Statutes,  but  the  Consolidated  Statutes  annulled  all  the 
antecedent  statutes  on  the  subject.  The  Consolidated 
Statutes  may  be  treated  as  one  great  Act,  and  their  lord- 
ships think  it  would  not  be  wrong  to  take  the  several 
chapters  as  being  enactments  which  are  to  be  construed 
collectively  and  with  reference  to  one  another  just  as  if 
they  had  been  sections  of  one  statute  instead  of  being 
separate  Acts."  See  also  per  Denman,  J.,  in  Mitchell  v. 
Simpeon  (1889),  23  Q.  B.  D.,  at  p.  376,  and  In  re  BudgeU 
22— VOL.  xxxi.  O.K. 
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Jadgment    (1894),  42  W.  R.  551 :  see,  also,  WiUiama  v.  Roy  (1885), 
Boyd,  C.    9  O.  R,  pp.  539,  540. 

The  preliminary  objection  should  be  overruled,  and 
with  costs  in  the  result  to  the  appellants. 

Meredith,  J. : — 

Mr.  Shepley's  objections  to  our  jurisdiction  were  (1)  that 
the  making  of  the  allowance  to  the  executor  was  an  act  of 
the  Judge  as  persona  designata  and  not  a  proceeding  in 
Court,  and  (2)  and  that  in  any  case  no  appeal  lies. 

But  it  still  appears  to  me  that  it  is  enough  to  say,  as 
was  said  during  the  argument,  that,  if  these  objections  be 
valid,  then  the  numberless  appeals  taken  and  entertained, 
against  allowances  to  executors  and  trustees  under  the  Act, 
and  the  exhaustive  judgments  upon  the  merits  given  in 
some  of  them,  were  entirely  without  jurisdiction  and 
nugatory,  appeals  going  through  the  several  courts  of 
this  Province,  beginning  soon  after  the  passing  of  the  Act 
and  continuing  down  to  the  former  appeal  allowed  in  this 
very  case,  and  this  appeal.  If  these  objections  were 
arguable  they  would  have  been  before  made,  and  if  ever 
made  must  have  been  overruled. 

It  seems  to  me  quite  too  late  to  contend  now  that  no 
appeal  lies,  and  none  the  less  so  as  the  matter  is  one  in 
which  an  appeal  in  some  cases  certainly  ought  to  lie. 

But,  apart  from  the  invariable  practice  extending  over 
so  many  years  and  the  various  revisions  and  alterations  of 
the  Acts  in  the  knowledge  of  it,  upon  the  fair  interpreta- 
tion of  the  Act,  as  it  now  stands,  neither  objection  should, 
in  my  judgment,  prevail. 

Power  is  given  by  the  Act  (R.  S.  0.  ch.  129,  sec.  40)  to  the 
High  Court  or  a  Judge,  or,  upon  a  reference  to  him,  to  any 
Master  or  Referee  of  the  High  Court,  in  effect,  to  make  a 
fair  and  reasonable  allowance  to  certain  trustees,  executors, 
administrators  and  guardians,  for  their  services  as  such. 

I  cannot  doubt  that  that  allowance  must  be  made  in  a 
proceeding  in  the  High  Court ;  that  it  must  be  an  act  of 
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the  Court  itself.     The   High  Court  which  may  make  the   Judgment, 
order  for  the  allowance  can  hardly  he  persona  designata,  Meredith,  J. 
and  if  not  how  can  its  Judge,  Master  or  Referee  ? 

The  41st  section  does  not  necessarily  conflict  with  this 
view :  the  words  "  although  the  trust  estate  is  not  before 
the  Court  in  any  action  "  rather  favours  it :  the  40th  sec- 
tion is  not  expressly  limited  to  proceedings  in  an  action. 

Then  by  section  43  the  like  power  as  to  executors, 
administrators,  and  trustees,  acting  under  a  will  or  letters 
of  administration,  is  given  to  "  the  Judge  of  any  Surrogate 
Court.*' 

Can  it  be  fairly  contended  that  the  order  if  made  by  the 
latter  Judge  is  not  to  be  appealable,  whilst  if  made  by  a 
superior  Court  or  Judge  it  is  to  be  appealable^? 

There  seem  to  me  to  be  very  good  reasons  for  over- 
ruling the  first  objection. 

The  other  objection,  if  standing  alone,  would  be  much 
more  formidable ;  but  considering  that  the  allowance  must 
be  made  in  a  proceeding  in  the  Surrogate  Court,  and  by 
an  order  of  that  Court,  an  appeal  is  expressly  given  by  the 
36th  "section  of  the  Surrogate  Courts  Act,  R.  S.  O.  c.  59, 
unless  the  latter  part  of  the  section  prevents  it.  But  it 
.  requires  no  great  ingenuity  to  meet  the  argument  based 
upon  that,  for  it  may  be  said  that  that  limit  applies  only 
in  cases  in  which  property,  goods,  rights  or  credits  are 
affected  by  the  order  appealed  against :  see  Cox  v.  Hakes 
(1890),  15  App.  Cas.  506 ;  or  that  the  sum  which,  by  the 
order  of  the  Court,  the  executor  is  allowed  to  take  from  the 
estate  and  effects,  etc.,  of  the  testator,  come  to  his  hands 
to  be  administered,  as  compensation  for  his  services,  may 
not  improperly  be  said  to  come  under  the  definition  of 
property,  goods,  chattels,  rights  or  credits  to  be  affected 
by  the  order ;  and  so  an  appeal  lies,  if  the  amount  involved 
in  the  question  of  compensation  exceeds  $200.  The  latter 
answer  being  in  my  judgment  the  better  one. 

I  would  overrule  the  first  objection ;  and  also  the  second, 
if  the  amount  involved  exceeds  $200. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Gallagher  v.  Gallagher. 

County  Court  Appeal — Order  of  Judge— Finality, 

An  order  of  the  Judge  of  a  County  Court  discharging  the  defendant  from 
arrest  under  a  ca.  aa.  is  not  in  its  nature  final  within  the  meanins  of 
sec.  52  of  the  County  Courts  Act,  R.  S.  0.  ch.  55,  and  an  appeal  does 
not  lie  therefrom. 

Statement.  An  appeal  by  the  plaintiff  from  an  order  of  the  Judge 
of  the  County  Court  of  Frontenac,  in  an  action  in  that 
Court,  discharging  the  defendant  from  arrest  under  a  writ 
of  capids  ad  aatisfacienduTn. 

When  the  appeal  came  on  for  hearing  on  the  6th  Sep- 
tember, 1899,  before  a  Divisional  Court  composed  of  Mere- 
dith. C.  J.,  and  Rose,  J.,  C.  J.  McCabe,  for  the  defendant^ 
asked  to  have  the  hearing  adjourned. 

The  Court  raised  the  point  that  the  order  appealed 
against  wa.s  not  in  its  nature  final,  but  merely  interlocu- 
tory, within  the  meaning  of  sec.  52*  of  the  County  Courts 
Act,  R.  S.  0.  ch.  55,  and  therefore  the  appeal  did  not  lie. 

Kilmer,  for  the  plaintiff,  contended  that  the  Judge  had 
no  powei  to  make  an  order  discharging  the  defendant 
except  under  the  Indigent  Debtors  Act :     Gossling  v.  Mo 

*52.— (1)  An  appeal  shaU  alao  Ue  to  a  Divisional  Court  of  the  High 
Court  of  Justice,  at  the  instance  of  any  party  to  a  cause  or  matter  from 
every  decision  made  by  a  Judge  of  a  County  Court  under  any  of  the 
powers  conferred  upon  him  by  any  Rules  of  Court  or  any  statute,  nnless 
provision  is  therein  made  to  the  contrary ;  and  from  every  decision  or 
order  made  by  a  Judge  of  a  County  Court  sitting  in  Chambers  under  the 
provisions  of  the  law  relating  to  interpleader  proceedings,  the  examination 
of  debtors,  attachment  of  debts  and  proceedings  against  garnishees  ;  and 
from  every  decision  or  order  made  in  any  cause  or  matter  disposing  of 
any  right  or  claim,  provided  always  that  the  decision  or  order  is  in  its 
nature  final  and  not  merely  interlocutory. 
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Bride  (1897),  17  P.  R.  585 :  and  the  order  must,  therefore,  Argument, 
betaken  to  have  been  under  that  Act ;  and  being  so,  it  was 
an  order  in  its  nature  final.     He  also  relied  on  Baby  v. 
Boss  (1892),  14  P.  R.  440. 

Cur.  ad.  wit 

October  9.  1899.    Meredith,  C.  J.  :— 

This  is  an  appeal  by  the  plaintiff  from  an  order  of  the 
Judge  of  a  County  Court,  in  a  County  Court  action,  dis- 
charging the  defendant  from  close  custody  under  a  writ  of 
cafvis  ad  satisfaoiendum.  The  question  raised  is 
whether  it  was  competent  to  appeal  from  such  an  order  as 
thai     We  have  come  to  the  conclusion  that  it  was  not. 

In  the  case  of  Baby  v.  Ross  (1892),  a  decision  of  the 
Court  of  Appeal,  reported  in  14  P.  R.  440,  it  was  held  that 
the  proviso  to  what  is  now  sec.  52  of  the  County  Courts 
Act,  which  was  then  sec.  42,  in  these  words,  "  provided 
always  that  the  decision  or  order  is  in  its  nature  final 
and  not  merely  interlocutory,"  control,  not  only  the 
portion  of  the  section  which  immediately  precedes  the 
proviso,  but  the  whole  section — "  An  appeal  shall  also  lie  to 
a  Divisional  Court  of  the  High  Court  of  Justice,  at  the 
instance  of  any  party  to  a  cause  or  matter  from  every 
decision  made  by  a  Judge  of  a  County  Court  under  any  of 
the  powers  conferred  upon  him  by  any  Rules  of  Court  or 
any  statute,  unless  provision  is  therein  made  to  the  con- 
trary." 

In  that  case  reference  is  made  to  an  unreported  case,  a 
decision  of  the  Court  of  Appeal,  Armstrong  v.  Black, 
decided  on  the  14th  October,  1884,  in  which  the  Court 
quashed  an  appeal  from  an  order  dismissing  an  application 
to  discharge  a  defendant  who  had  been  arrested  upon  a 
ca.  re. 

There  is  also  a  case  of  McPherson  v.  Wilson  (1890),  13 
P.  R  339,  in  which  an  appeal  in  a  County  Court  action  was 
quashed.  The  order  there  was  one  striking  out  the  jury 
notice,  and  it  was  held  that  that  was  not  an  appealable 
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Judgment,    order.     It  was  contended  on  the  part  of  the  appellant  that 
Meredith,    the  order  was  an  adjudication  upon  his  statutory  right  to 
C.J.        have  a  jury.     The  Cpurt  held  otherwise,  and  decided  that 
no  appeal  lay. 

We  think,  therefore,  that,  governed  by  these  cases,  this 
appeal  must  be  quashed.  And  it  is  perhaps  not  unsatis- 
factory to  find  that  the  decision  is  in  accordance  with  the 
justice  of  the  case,  because  the  order  upon  which  the  writ 
of  capias  ad  satisfaciendum  was  issued  was  plainly  insuffi- 
cient for  that  purpose. 

The  appeal  will  be  quashed,  with  costs  as  of  a  motion 
to  quash. 

Rose,  J. : — 

I  think  upon  the  argument  we  had  no  doubt,  but 
reserved  judgment  to  consider  the  case  of  Baby  v.  Ross 
(1892),  14  P.  R.  440,  which  it  was  urged  was  a  decision 
in  the  appellant's  favour.  I  agree  that  the  order  must  go 
as  stated. 

E.  B.  B. 


XIXI.]  BE  GEORGE  SHUNK  ESTATE.  17& 


Re  George  Shunk  E;3Tate. 

Will — Specific  Bequest  to  WUlow — Dower— Election, 

An  estate  consistiDg  of  realty  and  personalty  and  amounting  to  over 
$10,000,  was,  after  a  direction  to  pay  the  debts,  funeral  and  testamen- 
tary expenses,  and  after  a  specific  devise  of  certain  land,  devised  by 
the  testator  to  his  executors  in  trust  to  sell  and  convert  into  money, 
and  out  of  the  proceeds  to  pay  to  his  widow  $3,000  for  her  own  use 
absolutely,  and  to  divide  the  remainder  among  certain  nephews  and 


Hddf  that  the  widow  was  not  put  to  her  election,  but  was  entitled  to  her 

dower  in  addition  to  the  bequest. 
Amaden  ▼.  Kyle,  9  0.  R.  439,  distinguished. 

This  was  an  application  by  the  executors  of  the  will  of   Statement. 
George  Shunk,  deceased,  upon  an  originating  notice  under  • 

Rule  938,  for  the  construction  of  the  will,  and  for  the  deter- 
mination of  the  following  questions  arising  thereunder, 
namely,  whether  Jane  M.  Shunk  was  entitled  to  dower  out 
of  the  real  estate  of  the  deceased  in  addition  to  the  legacy 
of  $3,000  given  to  her  ;  or  was  she  obliged  to  «lect  whether* 
she  would  take  the  legacy  or  dower  out  of  the  realty. 

The  testator  by  his  will  (which  was  dated  the  27th 
August,  1895),  after  a  direction  that  his  debts,  funeral 
and  testamentary  expenses,  should  be  first  paid  out  of 
his  estate  and  a  specific  devise  of  certain  lands  .to  one  ' 
Hill,  devised  and  bequeathed  all  his  real  and  personal 
estate  except  the  specifically  devised  land,  to  his  executors 
in  trust  to  "  sell  and  dispose  of  the  same  as  soon  after  my  , 

decease  as  the  same  can,  in  my  executors'  opinion,  be  sold 
to  advantage,,  not  exceeding  the  space  of  two  years  there- 
after, and  convert  such  into  money ;  and  of  the  proceeds, 
firstly,  pay  to.  my  wife,  Jane  M.  Shunk,  the  sum  of  $3,000, 
which  I  hereby  devise  and  bequeath  to  her  for  her  own 
use  absolutely;  and,  secondly,  divide  the  remaindet* 
thereof,  after  payment  of  all  costs  and  expenses,  equally 
between,  and  pay  the  same  in  equal  amounts,  to  my  here- 
inafter named  relatives,  namely  "  (naming  several  nephews 
and  nieces),  "  to  and  for  their  own  use  respectively*" 

23 — ^VOL.  XXXI.  O.R. 
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Statement.  **  The  real  estate  I  at  present  own,  other  than  what  is 
hereinbefore  mentioned,  is  composed  of  "  (describing  it). 

''  In  the  event  of  the  above  named  legatees  or  devisees 
predeceasing  me  leaving  a  child  or  children,  I  direct  that 
the  child  or  children  of  such  deceased  parent  shall  stand 
in  such  parent's  place,  and  be  entitled  to  receive  what  the 
parent  would  have  received  if  he  or  she  had  been  living  at 
my  decease.  If  such  deceased  parent  leaves  more  than 
one  child  surviving,  then  such  children  to  share  equally 
between  them  their  deceased  parent's  share." 

And  he  appointed  executors  of  his  will. 

On  the  11th  September,  1899,  the  matter  was  argued. 

Marsh,  Q.  C,  for  the  widow. 

W,  R,  Gavell,  for  the  executore. 

\\\  K  Riddell,  for  the  adult  beneficiaries. 

F.  W.  Harcourt;  for  the  infant  beneficiaries. 

September  14th,  1899.     Rose,  J.  :— 

Five  grounds  were  taken  by  Mr.  Riddell  upon  which  to 
base  an  argument  that  the  widow  was  bound  to  elect.  The 
first  was,  that  looking  at  the  value  of  the  estate  the  pro- 
visions of  the  will  were  inconsistent  with  the  widow's  right 
to  dower  and  the  provision  made  for  her ;  secondly,  that  the 
real  and  personal  estate  were  devised  to  the  executors  in 
trust  to  sell,  and  that  the  blending  of  such  estates  for  the 
purpose  of  carrying  out  the  trusts  of  the  will,  among  which 
was  the  one  to  pay  $3,000  to  the  widow,  was  inconsbtent 
with  the  widow  taking  the  benefit  of  the  provision  and 
also  her  dower ;  thirdly,  that  the  lands  were  specifically 
devised  by  description;  fourthly,  that  the  case  came 
within  Arasden  v.  Kyle  (1884),  9  0.  R.  439,  441  ;  Re 
Quimby,  Qaimby  v.  Quimhy  (1884),  5  O.  R.  738 ;  and, 
fifthly,  that  there  was  an  implied  power  to  lease. 

The  principle  to  guide  me  is  laid  down  in  Parker  v. 
Sowerby  (1853),  1  Drew.  488,  at  p.  492,  as  stated  by  Vice- 
Chancellor  Kindersley :    ''  In  all  the  decisions,  the  general 
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rule  recognized  is,  that  it  is  not  sufficient  to  collect  an  inten-  JndgmenK 
tioQ  that  the  testator  does  not  mean  his  widow  to  have  her     bobo,  J 
dower,  but  you  must  find  an  intention  so  to  dispose  of  his 
estate  that  her  claim  to  dower  would  be  inconsistent  with 
that  disposition." 

Looking  at  the  inventory,  I  find  that  the  property,  real 
and  personal,  was  valued  at  $10,789,  the  estate,  therefore, 
was  ample  to  pay  thereout  $3,000,  to  the  widow,  and  pro- 
vide for  the  other  benefits.  I  see  nothing,  therefore,  in 
the  value  of  the  estate  which  is  inconsistent  with  the 
widow's  claim  to  dower. 

As  to  the  second  ground:  As  has  been  said,  the  property, 
real  and  personal,  was  devised  to  the  executors  in  trust  to 
sell,  and  out  of  the  proceeds  to  pay  the  wife  $3,000,  and 
to  divide  the  remainder  among  certain  persons  named.  It 
was  held  also  in  Parker  v.  Sowerby,  as  the  result  of  the 
decisions,  that  "  a  devise  to  trustees  in  trust  for  sale,  is  not 
inconsistent  with  the  widow's  right  to  dower ; "  and  I  find 
no  case  which  says  that  a  blending  of  the  realty  and  per- 
sonalty makes  any  difference. 

I  find  this  proposition  laid  down  in  Bishop  on  the  Law 
of  Married  Women,  vol.  1,  par.  378  : — "  Sixthly,  a  devise 
of  the  husband's  whole  estate  upon  trust  to  sell  it,  and 
apply  the  proceeds  in  a  specified  manner,  including  benefits 
to  the  wife,  will  not  afford  a  presumption  that  these  bene- 
fits were  to  be  taken  in  lieu  of  dower,"  citing  French  v. 
Daviea  (1795),  2  Ves.  Jr.  572,  and  Ellis  v.  Lewis  (1844),  3 
Hare  310, 313.  The  proposition  laid  down  in  Ellis  v.  Lewis, 
as  stated  in  the  marginal  note  is,  that  where  the  devise  of* 
land  is  in  trust  for  sale^  the  mode  of  applying  the  proceeds 
does  not  affect  the  question  whether  the  widow  is  entitled 
to  her  dower  or  is  put  to  her  election.  The  second  ground 
is,  therefore,  untenable. 

Even  if  the  third  ground  were  otherwise  tenable,  it  is 
not  supported  by  the  facts.  The  devise  is  of  "  all  my  estate, 
real  and  personal."  The  will  then  stated  that  "  the  real 
estate  I  at  present  own,  other  than  what  is  hereinbefore 
mentioned,  is  composed  of" — ^setting   out    the  lots   by 


178  THE  ONTARIO  REPORTS.  [VOL. 

Jndgmenu  description.  True,  the  testator  states  what  land  he  then 
Rose,  J.  owned,  but  it  did  not  follow  that  that  would  be  the  land 
which  he  would  own  at  the  time  of  his  death.  It  is  stated 
in  Ellis  V.  Lewis,  supra,  by  the  Vice-Chancellor,  Wigram,  at 
p.  313 :  "  I  take  the  law  to  be  clearly  settled  at  this  day,  that 
a  devise  of  lands,  eo  nomine,  upon  trust  for  sale,  or  a  devise 
of  lands,  eo  nomine,  to  a  devisee  beneficially,  does  not  per 
se  express  an  intention  to  devise  the  land  otherwise  than 
subject  to  its  legal  incidents,  that  of  dower  included." 

Mr.  Riddell  urged  that  the  devise  of  the  lands  in  the 
form  observed  in  this  will  indicated  an  intention  to  devise 
the  lands  so  that  it  might  be  sold  as  land,  and  not  subject 
to  the  widow's  right  to  dower.  The  law  is  now  as  I  think 
it  was  when  stated  by  the  learned  Vice-Chancellor  in 
Ellis  V.  Lewis,  and  this  ground  fails. 

An  examination  of  Amsden  v.  Kyle,  9  O.  R.  439,  fol- 
lowing Ee  Quimby,  Quimby  v.  Quvmby,  6  O.  R.  738^ 
shews,  I  think,  that  this  case  is  not  at  all  within  it.  There 
the  provision  for  the  wife  was  a  gift  of  one-third  interest 
in  all  his  real  and  personal  estate,  which  the  learned 
Chancellor  said  imported  the  same  manner  of  division  in 
the  case  of  the  land  as  in  the  case  of  the  personalty,  i.e.,  a 
division  of  the  entire  property  of  each  kind,  which  would 
be  defeated  if  the  dower  were  first  subtracted  from  the 
realty.  ATosden  v.  Kyle  is  explained  in  Leys  v.  Totot^ 
General  Trusts  Co,,  at  p.  607.  In  the  latter  case  the  learned 
Chancellor  says,  at  p.  605 :  *'  The  testator  blends  the  real 
and  personal  estate  not  for  the  purpose  of  its  equal  divi- 
'  sion,  but  in  order  to  obtain  an  income  out  of  which  pay- 
ments are  to  be  made  annually  to  his  wife  and  other 
objects  of  his  bounty,  and  the  residue  of  such  income  to 
go  equally  during  the  life  of  his  wife  to  his  nephews  and 
nieces,"  and  there  held  that  upon  such  a  provision  the 
wife  was  not  bound  to  elect  between  her  dower  and  the 
testamentary  bestowments. 

As  to  the  fifth  ground,  even  if  an  implied  power  to  lease 
would  be  sufficient  to  put  the  wife  to  election,  as  would 
an.  express  power  to  lease,  I  do  not  think  here  that  there 
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is  an  implied  power  to  lease.  On  the  contrary,  the  direc- 
tion is  in  terms  "  to  sell  and  dispose  of  the  same  as  soon 
after  my  decease  as  the  same  can  in  my  executor's  opinion 
be  sold  to  advantage/*  and  the  testator  gives  a  limit  to  the 
discretion  by  adding,  "not  exceeding  the  space  of  two 
years  thereafter."  The  authorities  to  which  I  have  referred 
shew  that  a  devise  upon  trust  to  sell  does  not  put  the 
widow  to  any  election,  and  here  there  is  nothing  more. 

The  result  is  that  the  widow  is  not  put  to  her  election. 

I  might  have  disposed  of  this  case,  I  think,  by  reference 
to  the  case  of  Leys  v.  Toronto  Oeneral  Trvsta  Co.,  22 
0.  R.  605,  but  I  have  preferred  to  take  up  the  grounds 
seriatim.  I  might  also  refer  to  Laidlaw  v.  Jdckes  (1879), 
27  Gr.  101,  especially  the  judgment  of  Blake,  V.-C,  at  p. 
108. 

This  is  a  case  in  which  the  parties,  I  think,  were  war- 
ranted in  coming  to  the  Court  for  an  opinion,  and  the 
<x)st8  must  be  out  of  the  estate. 

G.  P.  H. 
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RiCEElTS  ET  AL. 
V. 

The  Corporation  of  the  Village  of  Markdalk 

HunicipcU  Corporalums^  Negligence— Ohatrvctions^Jpjttrif  to  Child 
Playing  on  Highway. 

A  child  using  a  highway  merely  for  the  purpose  of  play  is  puttiog  it  to  & 
use  for  which  it  was  not  intended,  and  cannot  recover  for  injuries 
received  -while  so  using  it  due  to  obstructions  on  the  highway. 

An  action  brought  by  parents  for  the  death  of  a  child  caused  bv  being 
crushed  between  some  timbers  while  playing  on  them,  whicn  were 
negligently  piled  on  the  side  of  a  highway  was  diemiseed. 

Statement.  This  was  an  action  brought  by  George  Ricketts  and 
Chloe  Bicketts,  the  father  and  mother  of  James  Edgar 
Bicketts,  against  the  Corporation  of  the  Village  of  Mark- 
dale,  for  damages  for  the  death  of  their  child  who  was 
crushed  by  some  logs  negligently  left  on  the  street,  while 
playing  there  with  some  other  children. 

The  action  was  tried  at  Owen  Sound  on  the  19th  and 
20th  of  September,  1899,  before  Falconbbidge,  J.,  without 
a  jury. 

It  appeared  that  some  large  sticks  of  square  timber  had 
been  permitted  by  the  defendants  to  be  piled  on  the  side  of 
a  street,  near  to  and  partly  on  the  sidewalk,  one  at  least  of 
which  extended  on  to  the  roadway ;  and  that  the  child 
(who  was  seven  years  old)  while  playing  on  the  timber 
was  killed  by  one  of  the  sticks  swinging  round,  and  crush- 
ing him  as  he  fell  between  them.  -,^^7*r 

A.'  0.  MacKay,  for  the  plaintiffs.  The  piling  of  the 
pieces  of  timber  where  they  were  and  the  loose  and  careless 
manner  in  which  they  were  piled  put  the  road  out  of 
repair:  B.  S.  O.  ch.  223,  sec.  606 ;  Foley  v.  Township  of 
East  Flamborough  (1899),  26  A.  B.  43,  and  cases  cited 
there  at  p.  61 ;  Ferguson  v.  Tovmship  of  Soutkwold  (1895), 
27  0.  B.  66 ;  Lay  v.  The  Midland  R.  W,  Co,  (1876),  34 
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L  T.  N.  S.  30.  The  timbers  were  so  placed  as  to  naturally  Argument, 
invite  children  to  walk  on  them,  and  the  corporation  are 
responsible  for  the  result  of  the  natural  acts  of  the  child 
in  leaviiig  the  sidewalk  to  play  upon  them.  The  evi- 
dence shews  that  the  child  was  of  service  to  the  parents 
in  a  market  garden,  and  would  have  become  more  so  as  he 
grew  up :  FravMin  v.  The  South-Eastem  R.  W.  Co. 
(1858),  3  H.  &  N.  211 ;  Condon  v.  The  Great  Southern  and 
Westeim  R  W.  Co.  (1865),  16  Jr.  C.  L.  R.  415 ;  Dalton  v. 
The  South-Eastern  E.  W.  Co.  (1858),  4  C.  B.  N.  S.  296. 

/.  B.  Lucas  and  W.  H.  Wright,  for  the  defendants. 
The  evidence  does  not  establish  that  the  services  of 
this  child  of  seven  years  of  age  were  of  any  benefit  to 
the  plaintiffs,  and  the  action  cannot  be  maintained  for 
nominal  damages :  Boulter  v.  Webster  (1865),  11  L.  T.  N. 
S.  698.  The  law  required  him  to  attend  school  until  he 
was  fourteen,  and  were  it  obeyed  he  would  be  a  source 
of  expense  rather  than  a  benefit  up  to  that  age:  R. 
S.  0.  ch.  296 ;  Burke  v.  Cork  &  Macroom  R.  W,  Co. 
(1879),  4  L.  R.  (Jr.)  682  ;  Sykes  v.  The  North-Eastem  R. 
W.  Co.  (1875),  44  L.  J.  N.  S.  191 ;  Hull  v.  The  Great 
Northern  of  Ireland  R.  W.  Co.  (1890),  26  L.  R.  (Jr.)  289  ; 
HoUeran  v.  Bagnell  (1879),  6  L.  R.  (Jr.)  333 ;  Mason  v. 
BeHram  (1889),  18  O.  R.  1.  The  timbers  were  not  on 
the  travelled  part  of  the  highway,  and  so  it  was  not 
out  of  repair :  even  if  they  were  they  were  not  put  there 
by  the  defendants,  but  by  a  third  party:  and  the  defen- 
dants are  not  liable  for  not  removing  them,  as  the  only 
acts  of  nonfeasance  for  which  a  municipal  corporation  are 
liable  are  those  which  constitute  nonrepair  of  a  highway : 
ffNeil  V.  Windham  (1897),  24  A.  R.  341 ;  Municipality 
of  Pidou  V.  Geldert,  [1893]  A.  C.  524 ;  Cowley  v.  The 
Newmarket  Local  Board,  [1892]  A.  C.  345 ;  Thompson  v. 
The  Mayor,  etc.,  of  Brighton,  [1894]  1  Q.  B.  332 ;  The 
Sanitary  Commissioners  of  Gibraltar  v.  OrfUa  (1890),  15 
App.  Cas.  400;  Buchanan  v.  The  Town  of  Gait  (1862),  15 
C.  P.  73.  The  evidence  shews  the  boy  was  on  the  high- 
way merely  for  the  purpose  of  using  it  as  a  playground^ 


182  THE  ONTARIO  BEPORTS.  [YOU 

Argnment.  and  SO  the  defendants  are  not  liable :  Am.  &  ^Bng. 
Encyc*  of  Law,  vol  ix.,  p.  4?00;  Stinson  v.  City  €f 
Gardiner  (1856).  42  Mass.  248 ;  Blodgett  v.  City  of  Boston 
(1864),  8  Allen  (Mass.)  237 ;  Tighe  v.  City  of  LoweU  (IS76), 
119  Mass.  473.  The  boy's  own  acts  and  negligence  were  the 
cause  of  the  accident ;  Hughes  v.  Macfie  (1863\  2  H.  &  C. 
744 ;  Mangan  v.  Atterton  (1866),  L.  R.  1  Ex.  239  ;  Bailey 
V.  Neal  (1888),  5  Times  L.  R.  20. 

A.  0.  MacKay,  in  reply,  cited  Wolfe  v.  The  Greai 
KoHhem  R  W.  Co.  (1890),  26  L.  R.  (Ir.)  548 ;  Duckworth 
V.  Johnson  (1859),  29  L..J.  Ex.  25;  Heiherington  v.  The 
North'Easteim  Ji,  W.  Co.  (1882),  9  Q.  B.  D.  160 ;  Smith  on 
Negligence,  Bl.  ed.  39,  101 ;  Dillon  on  Municipal  Corpora- 
tions, 3rd  ed.  725,  pars.  731. 732 ;  Blackmore  v.  The  Vestry 
of  Mile  End  Old  Town  (1882),. 9  Q.  B.  D.  451 ;  SauZOmry 
V.  The  Village  of  Ithaca  (1883),  94  N.  Y.  27 ;  Hill  v.  The 
City  of  Fond  du  Lac  (1882),  56  Wis.  242 ;  The  City  of 
Huntingdon  v.  Breen  (1881),  77  Ind.  29;  The  City  of 
Indianapolis  y.  Emmelman  (1886),  108  Ind.  630;  Jtftti- 
ligan  v.  Curtis  (1868),  100  Mass.,  at  p.  514 ;  The  City  of 
Chicago  v.  Keefe  (1885),  114  111.  222 ;  Lynch  v.  Nurdin 
(1841),  1  Q.  B.  29 ;  Merritt  v.  Hepenstal  (1895),  25  S.  G. 
R.  150 ;  Sangster  v.  The  T.  Eaton  Co.  (1894),  25  O.  R. 
78 ;  Smith  v.  Hayes  (1898),  29  O.  R.  283 ;  Lay  v.  TTie 
Midland  R,  W.  Co.  (1875),  34  L.  T.  N.  S.  30. 
W.  J.  Hatton,  appeared  for  a  third  party. 

October  21st,  1899.    Falcoxbridge,  J. : — 

With  the  exception  of  one  element  in  this  case  which  I 
shall  mention  hereafter,  and  which  I  consider  to  be  fatal 
to  plaintiffs'  recovery,  I  find  all  the  facts  in  issue  in 
plaintiffs'  favour,  viz. :  That  the  defendants,  the  corpora^ 
tion,  negligently  allowed  square  timbers  to  be  piled  near 
(and  partly  on)  the  sidewalk  on  Mill  Street  at  the  point  in 
question,  and  were  guilty  of  neglect  and  default  in  not 
causing  said  timbers  to  be  removed  from  the  highway* 
and  that  such  negligence  was  the  cause  of  the  death  of 
plaintiffs'  child,  James  Edgar  Ricketts. 
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I  find  specifically  that  one  at  least  of  the  said  timbers  Judgment. 
•(the  outer  one)  extended  across  the  ditch  and  beyond  the  EUoonbiidg^ 
ridge  or  margin  of  grass  at  the  edge  of  the  roadway  and         •'• 
out  upon  the  part  of  the  roadway  usually  driven  on. 

By  reason  of  the  age  of  the  child  and  the  other  facts  I 
find  against  the  defendants  on  the  issue  of  contributory 
negligence. 

And  I  find  that  the  deceased,  James  Edgar  Ricketts^ 
was  able  to  perform  and  did  perform  valuable  services  of 
various  kinds  for  the  plaintifis,  and  that  they  had  a 
reasonable  expectation  of  future,  benefit  and  profit  from 
his  services  and  his  earnings. 

And  I  assess  the  damages  to  the  plaintiffs  at  the  sum  of 
^400  in  the  event  of  their  succeeding  in  the  action. 

I  was  not  referred  to  and  have  not  been  able  to  find 
-direct  English  or  Canadian  authority  on  the  point  which 
is,  I  think,  crucial,  and  decisive  against  plaintifis,  viz.,  the 
fact  that  the  child  was  not  going  out  to  school  nor  on  any 
-errand  or  business,  but  simply  left  his  home  about  twenty 
minutes  past  seven  p.  m.,  his  mother  knowing  that  he  was 
going  out  alone  on  the  street  to  play.  She  says  he  had 
done  this  for  two  or  three  years  and  that  the  sidewalk  and 
street  were  used  generally  as  playgrounds.  I  refer,  how- 
ever, to  Eversley  on  the  Law  of  Domestic  Relations,  2nd  ed.> 
802;  Singleton  Y.  The  Eastern  Counties  R.  W.  Co.  (1859),  7 
C.  B.  N.  S.  287 ;  Hughes  v.  Macjie ;  Abbott  v.  Afoc^e  (1863), 
2  H.  &  C.  744;  The  Tovm  of  FoHland  v.  Griffiths  (1885), 
11  S.  C.  R.  333  (opinion  of  Sir  Wm.  Ritchie,  C.  J.,  at  p.  338). 

The  law  in  the  (Tnited  States  is  well  summed  up  in  the 
Am.  &  Eng.  Encyc.  of  Law,  1st  ed.  vol.  ix,  p.  400. 
"Little  children  have  a  right  to  go  upon  the  streets  of 
a  city  for  air  and  exercise,  without  regard  to  the  occupa- 
tion or  pecuniary  condition  of  their  parents ;  and  a  city's 
<luty  towards  a  child  who  is  lawfully  upon  a  street  or 
bridge  does  not  differ  from  its  duty  towards  an  adult,  even 
though  the  child  may  be  incidentally  using  the  way  for 
purposes  of  play,  e.g.,  rolling  a  hoop.      *      *  But 

-children  using  a  highway  merely  for  play,  are  putting 
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Jmdgment    it  to  a  use  for  which  it  was  not  intended,  and  cannot 
Faloonbridge,  recover  for  injuries  due  to  defects  or  obstructions." 

^*  The  cases  cited  in  support  of  the  proposition  just  enun- 

ciated seem  to  be  founded  on  a  condition  of  law  as  to 
municipal  liability  similar  to  our  own,  and  the  opinions  of 
the  learned  Judges  who  decided  them  are  entitled  to  gi'eat 
respect.  They  are :  Stinaon  v.  City  of  Oardiner  (1856), 
42  Me.  248;  Blodgett  v.  The  City  of  Boston  (1864),  8  Allan 
(Mass.)  237 ;  Tighe  v.  City  of  LoweU  (1876),  119  Masa  473. 

Compare,  Harrison  v.  DvJce  of  Rutland  (1892),  9" 
Times  L.  R.  116,  where  plaintiff  went  on  a  highway,  the 
soil  of  which  was  vested  in  the  defendant,  not  for  the 
purposes  of  passing  and  repassing,  but  to  spoil  the  grouse 
drive  of  defendant,  who  was  shooting  on  his  moors  adjoin- 
ing the  highway.  Held,  that  plaintiff  was  a  trespasser  on 
the  highway,  and  that  defendant  was  justified  in  using 
such  force  towards  plaintiff  as  was  necessary  to  abate 
such  trespass. 

I  think  that  on  this  ground  I  must  dismiss  this  action, 
which  I  do,  without  costs. 

Defendants  having  thus  apparently  a  complete  defence- 
have  brought  in  the  third  party  ex  abuTidanti  cauteld  and 
for  their  own  protection  and  they  are  ordered  to  pay  his^ 
costs. 

Judgment  accordingly. 
O.  A.  B. 
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[DIVISIONAL  COURT.] 

McShane 

V. 

The  Toronto,  Hamilton  and  Bruce  R.  W.  Co. 

Negligence — Trespass — Dangenms  Article  Near  Highway— Infant, 

Plaintiff,  a  boy  of  twelve  years  of  age,  passing  along  the  highway  entered 
upon  defendants'  property  which  adjoined  it,  and  taking  a  fog  signal 
cat  of  a  box  on  a  Land  car  standing  there,  struck  the  fog  signal  with 
a  stone  when  it  exploded  injuring  him  : — 

Held,  that  the  defendants  were  not  liable. 

Judgment  of  Abmour,  G.J.,  at  the  trial,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  Stotement, 
at  the  trial  in  an  action  brought  by  Patrick  McShane,  an 
infant,  for  injuries  sustained  by  him. 

The  action  was  tried  at  Hamilton  on  the  18th  April, 
1899,  before  Armour,  C.  J.,  and  a  jury. 

The  evidence  shewed  that  the  plaintiff,  with  other  boys, 
was  passing  the  defendants'  property,  which  adjoined  the 
railway  track  on  one  side  and  the  highway  on  the  other, 
and  on  which  was  situated  a  tool  house,  where  there  was 
standing  a  lorry  or  hand-car  with  tools,  bolts,  etc.,  on 
which  was  a  box  containing  fog  signals.  The  boys  seeing 
the  fog  signals  went  to  the  car  and  each  took  one :  the 
plaintiff  taking  one  to  the  track  struck  it  with  a  stone 
when  it  exploded  and  injured  him. 

The  trial  Judge  held  that  as  the  plaintiff  was  a  tres- 
passer on  the  railway  company's  property  he  could  not 
recover,  and  withdrew  the  case  from  the  jury,  dismissing 
the  action  with  costs. 

The  appeal  was  argued  on  the  5th  day  of  October,  1899, 
before  a  Divisional  Court  composed  of  Boyd,  C,  and 
Ferguson,  J. 
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Argnment.  Lynch-Staunton,  Q.C.,  for  tlie  appeal,  contended  that 
the  evidence  shewed  that  dangerous  signals  were  placed 
near  a  highway,  which  were  in  their  nature  allnring  to  chil- 
dren, and  appealed  to  the  instinct  of  the  child,  inducing 
him  to  meddle  with  them  ;  that  although  a  person  is  not 
liable  for  the  consequences  of  a  natural  danger  on  his  pro- 
perty, if  he  places  an  artificial  danger  there  he  is  liable,  and 
that  the  defendants  should  have  kept  the  dangerous  arti- 
cles safely,  and  not  have  left  them  exposed  and  in  the  way 
of  passmg  boys,  referring  to  Smith  v.  Hayes  (1898),  29 
O.  R.  283,  at  p.  297 ;  Jewson  v.  Gatti  (1886),  2  Times  L.  R 
441 ;  HardcasUe  v.  The  South  Yorkshire  R.  W,,  etc.,  Go. 
(1859),  4  H.  &  N.  67  ;  Pointing  v.  Noakes,  [1894]  2  Q.  B. 
281 ;  Powers  v.  Harlow  (1884),  53  Mich.  507 ;  51  Am.  Rep. 
154,  per  Cooley,  C.J. ;  Williams  v.  Eady  (1893),  10  Times 
L.  R.  41. 

UArcy  Tate,  contra,  contended  that  the  evidence  shewed 
the  dangerous  articles  were  as  safely  cared  for  and  pro- 
tected as  they  could  be  under  the  circumstances  on  the 
defendants*  own  property ;  and  that  in  any  event  the  plain- 
tiff was  a  trespasser  on  the  defendants'  property  before  he 
could  approach  or  get  access  to  them;  he  referred  to 
Lynch  v.  Nurdin  (1841),  1  Q.  B.  29 ;  Hughes  v.  Macfie 
(1863),  2  H.  &  C.  744.  and  cases  collected  in  Smith  v. 
Hayes  (1898),  29  O.  R.  283. 

Lynch'Staunton,  in  reply,  referred  to  Biggs  v.  Consoli^ 
dated  Barb-Wire  Go.  (1899),  5  Am.  Neg.  Rep.  335. 

October  13,  1899.    Boyd,  C.  :— 

The  question  of  law  involved  in  this  case  is  not  without 
nicety,  and  perhaps  difficulty.  It  was  adverted  to  by  Col- 
lins, J.,  in  giving  judgment  in  Pointing  v.  Noakes,  [1894] 
2  Q.  B.  281,  when  speaking  of  the  case  put  in  argument  of 
a  poisonous  drug  exposed  in  a  very  tempting  shape  in  an 
open  shop  front  beside  a  highway  within  reach  of  a  child« 
who,  being  tempted,  ate  it  and  was  injured.  He  thereupon 
remarked,  *'  If  an  action  could  be  maintained  in  such  a 
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case  it  would,  I  think,  be  only  on  the  analogy  of  those  Jndgment. 
cases  which  decide  that  the  person  who  makes  or  keeps  a  Boyd,  C. 
pitfall  so  near  the  highway  as  to  be  a  danger  to  persons 
passing  along  it  is  responsible  in  damage  to  a  passenger 
along  the  highway  who  accidentally  falls  into  it  (see 
Barnes  v.  Ward  (1860),  9  C.  B.  392),  the  child  obeying  its 
instinct  being  regarded  as  in  the  same  position  as  a  per- 
son who  without  negligence  falls  off  the  highway  into  the 
pitfall: "p.  291. 

These  analogous  cases,  he  goes  on  to  observe,  rest  on  the 
special  duty  incident  to  the  occupation  of  property  adjoin- 
ing a  highway.  It  is  put  in  the  same  case  by  Mr.  Justice 
CSiarles  thus :  "  We  must  ask,  in  each  case,  whether  the 
man  or  animal  which  suffered  had,  or  had  not,  a  right  to 
be  where  he  was  when  he  received  the  hurt  ?  If  he  had 
not,  then  (unless  indeed  the  element  of  intention  to  injure, 
as  in  Bird  v.  Holbrook  (1828),  4  Bing.  628,  or  of  nuisance, 
as  in  Barnes  v.  Ward,  9  C.  B.  392,  is  present) — no  action 
18  maintainable  : "  i6.,  p.  286. 

In  the  present  case  there  is  no  element  of  intention,  for 
the  fog  signals  were  not  left  where  they  were  to  induce 
any  one  to  take  them,  and  no  approach  to  nuisance  affect- 
ing the  highway,  for  the  lorry,  with  its  box  and  contents, 
was  perfectly  harmless  to  man  or  beast. 

The  whole  injury  was  caused  by  various  unauthorized 
acts  of  the  boy :  first,  in  going  upon  the  railway  land ;  next, 
in  taking  out  of  the  box  in  the  lorry  one  of  the  fog  signals ; 
and  lastly,  in  carrying  it  off  to  the  track  and  pounding  it 
with  a  stone,  by  which  the  thing  was  destroyed  and  him- 
self injured.  This  child,  aged  twelve,  was  not  so  young 
as  to  be  unable  to  judge  between  right  and  wrong,  and  his 
conduct  manifested  a  mixture  of  pilfering  and  destructive 
propensities  which  in  an  adult  would  be  so  blameworthy  as 
to  preclude  all  hope  of  compensation  for  his  personal 
injury  by  the  owner  of  the  property  destroyed. 

Does  the  infancy  of  the  plaintiff  change  the  whole  situa- 
tion so  that  his  intrusion  on  the  land  of  the  railway  and 
his  unlawful  appropriation  of  and  destruction  of  the  chat- 
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Jadgment  tel  to  his  own  injury  can  be  condoned  in  view  of  the 
Boyd,C.  allejjed  curiosity  of  youth,  and  the  natural  instinct  to  pos- 
sess himself  of  the  little  box-shaped  signal,  and  the  further 
youthful  impulse  to  break  it  open  so  as  to  see  the  inside  ? 
So  to  condone  appears  to  me  to  place  too  high  a  premium  on 
the  so-called  irrepressible  movements  of  the  youthful  body 
and  mind,  and  to  impose  a  servitude  on  landowners  which 
would  prove  a  cruel  and  grievous  burden. 

I  think  that  the  defendants  had  the  right  to  use  the  lot 
in  question  as  they  did  for  the  purpose  of  keeping  or 
storing  the  loriy  with  its  load  of  materials  and  appliances 
when  not  required,  and  that  they  were  under  no  obligation 
to  the  stray  children  of  that  neighbourhood  to  fence  or 
lock  or  house  these  fog  signals  in  such  a  way  as  to  render 
access  to  them  more  difficult. 

Most  of  the  cases  on  this  head  of  law  are  collected  and 
discussed  in  Smith  v.  Hayes  (1898),  29  O.  R.  283.  The 
latest  English  case  is  Harrold  v.  Watney,  [1898]  2  Q.  B.,  at 
p.  822,  in  which  the  element  of  nuisance  was  the  ground 
of  decision.  The  latest  Canadian  case  is  Makina  v.  Plggott 
(1898),  29  S.  C.  R.  188,  in  which  the  essential  point  of 
difference  from  the  present  case  appears  to  be  that  the 
detonating  caps  which  were  almost  self  explosive  were 
found  in  or  by  the  unused  part  of  a  public  cemetery,  and 
so  scattered  about  on  the  ground  as  to  invite  the  picking 
of  them  up ;  here  the  things  were  stored  as  the  property 
of  the  railway  in  their  hand  car  on  their  own  land.  As 
stated  in  the  judgment  of  Mr.  Justice  King,  the  negligence 
consisted  in  leaving  the  explosive  caps  in  a  place  where 
they  might  innocently  be  picked  up  and  handled  in  a  way 
leading  to  their  explosion  by  a  person  unaware  of  their 
dangerous  character.  Nothing  in  the  judgment  is  made  to 
turn  on  the  youthful  condition  of  the  plaintiff. 

Here  I  think  the  element  of  innocent  taking  is  eliminated, 
and  the  further  element  of  any  invitation  or  inducement  on 
the  part  of  the  defendants  inciting  the  taking  of  the  chat- 
tels is  also  absent.  The  whole  transaction  is  to  my  mind 
the  result  of  the  lad  going  to  the  hand  car  where  he  had 
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no  business,  and  taking  the  fog  signal  which  was  not  right,  Judgmwit. 
and  then  proceeding  to  pound  it  to  pieces  whereby  he  was     Boyd,a 
hurt  by  his  own  act  of  violence. 
The  judgment  should  stand  affirmed. 

Ferguson,  J. : — 

After  having  read  the  evidence  and  perused  the  multi- 
tude of  authorities  referred  to  on  the  argument,  I  have 
arrived  at  the  conclusion  that  the  judgment  appealed  from 
is  right,  and  should  be  affirmed.  I  do  not  think  that  I 
can  with  profit  add  to  what  appears  in  the  judgment  of 
the  Chancellor,  in  which  I  agree.  I  think  the  appeal 
should  be  dismissed. 

G.  A.  B. 


Re  Hyde  v.  Cavan. 

Prohibition — Division  Courts — Examination  of  Jtuigment  Debtor — Gov- 
emment  Official — Order  for  Payment — GommittaL 

A  Coanty  Court  Judge  has  jurisdiction  under  R.  S.  O.  ch  60,  sec.  247,  as 
amended  by  61  Vict.  ch.  15,  sec.  4  (O.),  in  an  action  in  a  Division  Court 
after  the  examination  of,  and  an  order  for  payment  by,  a  judgment 
debtor  who  is  a  Government  official,  to  commit  him  for  default  in  pay- 
ment, although  he  has  no  other  source  of  income  than  his  official  salary* 

Prohibition  refused. 

This  wa.s  an  application  for  prohibition  to  the  County  Stfttement. 
Judge  of  the  county  of  Perth,  who  had  made  an  order 
in  a  Division  Court  action  for  the  committal  of  the  defen- 
dant, an  inland  revenue  officer,  for  non-compliance  with 
an  order  for  the  payment  by  monthly  instalments  of  a 
judgment  debt  under  the  circumstances  set  out  in  the 
judgment. 

The  motion  was  heard  in  Chambers  on  October  16th  and 
20th,  1899,  before  Boyd,  C. 

W,  H,  Blake,  for  the  motion.  The  defendant  is  a  Domin- 
ion official  and  his  salary  cannot  be  attached,  nor  can  he 
be  committed,  as  either  would  prevent  him  performing  his 
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Argument,  duties  to  the  Crown.  The  evidence  shews  he  has  no  other 
source  of  income  than  his  salary,  and  that  a  committal 
would  withdraw  him  from  his  duties  to  the  public^  and  be 
even  more  contrary  to  public  policy  than  garnishment  i 
Ex  p.  Dakina,  In  re  Swan  v.  Dakins  (1856),  16  C.  B.  77. 

J.  H,  Mo88,  contra.  No  ground  of  public  policy  protects 
the  defendant.  He  is  in  contempt  for  nonpayment,  and 
80  open  to  commitment,  and  no  prohibition  lies :  R.  S.  0. 
ch.  60,  sees.  157,  247,  252,  and  61  Vict.  ch.  15,  sec.  4  (O.). 
There  was  jurisdiction  in  the  County  Judge  and  no  excess, 
and  he  will  not  be  interfered  with  by  prohibition :  In  re 
Mirama,  [1891]  1  Q,  B.  594;  Apthorpev.  Apthorpe  (1887). 
12  P.  D.  192;  Lucas  v.  Harris  (1886),  18  Q.  B.  D.  127; 
Flarty  v.  Odium  (1790),  3  T.  R.  681 ;  Storuyr  v.  Fowle 
(1887),  13  App.  Cas.  20 ;  In  re  Watson,  [1893]  1  Q.  B.  21 ; 
Re  teasdaie  v.  Brady  (1898),  18  P.  R.  104 ;  In  re  Reid  v. 
Graham  Bros.  (1894),  26  O.  R.  126;  Bland  v.  Andrews 
(1880),  45  U.  C.  R.  431. 

Blake,  in  reply.  If  the  proceedings  are  so  conducted  as 
to  be  contrary  to  public  policy,  the  Judge  will  be  prohibi- 
ted. Prohibition  will  sometimes  be  granted  in  cases  where 
there  is  no  excess  of  jurisdiction  in  the  ordinary  sense: 
Shortt  on  Informations,  Mandamus  and  Prohibition,  437 ; 
Re  McLeod  &  Emigh  (1888),  12  P.  R.  450. 

October  21, 1899.    Boyd,  C.  :— 

The  County  Judge  upon  the  examination  of  the  defendant 
as  a  judgment  debtor  made  an  order  that  he  pay  the  debt 
by  instalments  of  $8  per  month — the  first  payment  to  be 
on  or  before  the  1st  May,  1899. 

Having  failed  to  pay  he  was  summoned  to  appear  to 
answer  for  his  default  under  the  247th  section  of  the  Divi- 
sion Court  Act,  R.  S.  O.  ch.  60,  as  amended  by  61  Vict  ch. 
15,  sec.  4  (0.),  and  after  examination  had,  the  learned  Judge 
found  that  the  defendant  had  no  other  income  out  of  which 
payment  could  be  ordered  than  that  of  the  defendant  as  a 
collector  of  inland  revenue. 
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The  whole  amount  of  sedary  is  $1,568,  payable  monthly,  Judgment, 
at  the  rate  of  $130.67,  and  it  was  ordered  that  the  defen-     Boyd,  0 
dant  be  committed  for  ten  days  for  wilful  contempt  in  not 
paying  pursuant  to  the  former  order,  ''  he  having  ample 
means  so  to  do.*' 

Prohibition  is  now  sought  by  the  defendant  on  the 
grounds  as  argued,  that  the  salary  of  a  public  officer  of  the 
Dominion  is  exempt  from  execution  or  legal  process,  and 
that  to  attempt  to  reach  the  salary  in  this  way  is  more 
obnoxious  to  the  effective  service  of  the  public  officer  than 
by  method  of  direct  attachment,  as  it  may  subject  him 
to  compulsory  detention  from  the  duties  of  his  office.  On 
the  other  hand  it  is  answered  that  despite  any  suggestion 
based  on  consideration  of  public  policy,  there  was  in  this 
case  jurisdiction  to  deal  with  the  application  under  the 
Division  Courts  Act,  so  that  prohibition  does  not  lie. 

This  latter  is,  I  think,  the  correct  view.  The  statute  as 
amended  at  the  time  of  the  order,  gives  a  discretionary 
power  to  the  Judge  to  commit :  "  If  it  appears  that  the 
judgment  debtor  had,  when  or  since  judgment  was  obtained 
against  him,  sufficient  means  and  ability  to  pay  *  *  the 
instalments  *  *  ordered  *  *  without  depriving 
himself  or  his  family  of  the  means  of  living,  and  that  he 
has  wilfully  refused  or  neglected  to  pay  the  same    *    *    ." 

Here  it  was  competent  for  the  Judge  to  ascertain 
whether  the  monthly  income  permitted  such  a  deduction 
as  would  answer  the  instalments  ordered,  leaving  enough 
for  proper  maintenance — a  question  of  fact  within  his 
jurisdiction.  The  inquiry  is  as  to  '*  sufficient  means  and 
ability,"  very  general  language,  not  limited  by  any  inves- 
tigation as  to  the  source  of  supply.  Even  in  an  appeal 
(although  there  may  be  no  right  of  appeal  in  this  matter), 
there  will  be  no  light  interference  with  the  conclusion  of 
a  Judge  who  has  been  judicially  satisfied  with  the  ability 
of  a  debtor  to  pay :  Esdaile  v.  Visser  (1880),  13  Ch.  D.  421. 
Under  the  English  Debtors  Act  the  inquiry  in  analogous 
cases  is  whether  the  debtor  has  "  the  means  to  pay,"  and 
the  Judges  have  held  that  it  is  immaterial  from  what 
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Judgment,    source  the  debtor  has  obtained  the  means— whether  by 
Boyd,  C.    gift  or  charity,  or  in  any  other  way — it  may  be  from  any 
source  whatever :   Ex  p.  Koater,  In  re  Park  (1885),  14 
Q.  B.  D.,  at  p.  599. 

Apart  from  this  aspect  of  the  case  the  order  complained 
of  is  not  so  much  by  way  of  execution  whether  qualified 
or  otherwise,  as  it  is  of  a  punitive  character,  according  to 
the  opinion  of  the  law  fiords  in  Stonor  v.  Fowle  (1887),  13 
App.  Cas.  20. 

However  viewed,  the  jurisdiction  of  the  Judge  below 
seems  to  be  indubitable,  and  therefore  the  exercise  of  it 
cannot  be  reviewed  or  set  aside  by  the  method  of  prohi- 
bition. 

Dismiss  the  appeal  with  costs. 

G.  A  R 


Is  RE  Pattullo  and  The  Corporation  of  the  Town  of 
Orangeville. 

Municipal  CorporcUionft— Arbitration  as  to  Lands  InjuriowHy  Affected— 
Gosta—Diwretion-'R,  S.  0.  ch,  22S^  sees,  437,  44S,  460, 

The  power  given  by  the  Municipal  Act,  R.  S.  O.  ch.  223,  sea  4d0,  to 
arbitrators  under  that  Act  * '  to  award  the  payment  by  any  of  the  parties 
to  the  other  of  the  costs  of  the  arbitration,  or  of  any  portion  thereof," 
should  receive  the  same  construction  as  Consolidated  Rale  1130;  the 
discretion  given  is  a  legal  discretion,  and  subject  to  the  rule  that  when 
the  claimant  has  been  guilty  of  no  misconduct,  omission,  or  neglect 
such  as  to  induce  the  Court  to  deprive  him  of  his  costs,  the  unsaooesa- 
ful  party  should  bear  the  whole  costs  of  the  litigation. 

Statement.  THIS  was  a  motion  to  vary  the  award  of  the  County 
Court  Judge  of  Dufferin,  as  arbitrator  under  the  Municipal 
Act,  R.  S.  O.  ch.  223,  sees.  437, 448.  The  plaintiffs  claimed 
that  their  property  was  injuriously  affected  by  reason  of  the 
above  corporation  having,  under  by-law,  built,  erected  and 
constructed  a  granolithic  sidewalk  on  the  south  side  of 
Broadway  street  and  in  front  of  the  plaintiffs'  property 
raised  it  to  an  artificial  level  and  to  a  height  above  the  level 
of  the  floor  of  the  building  upon  the  property,  which  was 
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erected  before  the  passing  of  the  by-law,  to  the  great  Statement, 
injury  of  the  building  and  property,  and  notified  the  - 
corporation  thereof,  and  that  they  desired  to  refer  the 
question  of  the  compensation  to  be  paid  them  there- 
for, and  appointed  the  Judge  of  the  County  Court  of 
Dufferin  as  the  arbitrator  to  determine  the  question^ 
which  appointment  was  assented  to  by  the  corporation. 

The  Judge,  after  hearing  evidence,  made  an  award 
on  June  2nd,  1899,  awarding  and  adjudging  that  the 
matters  complained  of  by  the  claimants  did  not  come 
within  the  arbitration  clauses  of  the  Municipal  Act,  and 
were  not  among  the  subjects  directed  by  section  437  of  that 
Act  to  be  determined  by  arbitration,  and  further  awarding 
and  adjudging  that  the  costs  of  his  award  and  all  his  other 
fees  as  arbitrator  should  be  paid  by  the  claimants,  but 
that  otherwise,  and  except  such  fees,  each  party  should 
bear  and  pay  his  and  their  own  costs  of  the  arbitration 
and  of  the  proceedings  connected  therewith  ♦ 

Upon  motion  made  to  this  Court  by  the  claimants  on 
June  27th,  1899,  it  was  ordered  that  the  award  be 
set  aside,  and  that  the  matters  in  dispute  be  remitted 
to  the  Judge  to  adjudicate  and  determine  the  case  as 
based  upon  the  alteration  of  the  grade  of  the  street, 
irrespective  of  any  claim  for  negligence,  if  the  applicants 
should  be  able  to  establish  any  claim  for  damages.  And  it 
was  further  ordered  that  the  costs  of  the  appeal  should 
follow  the  ultimate  result  of  the  arbitration. 

The  learned  Judge  thereupon  having  heard  all  the 
evidence  adduced  by  both  parties  on  August  29th,  1899, 
made  the  following  award:  *' I  award  and  adjudge 
that  the  said  corporation  of  the  town  of  Orangeville  do, 
and  shall  pay  to  the  claimants  the  sum  of  fifty-on^  dollars 
and  fifty  cents,  as  compensation  for  damages  necessarily 
resulting  from  the  exercise  of  the  powers  of  the  said 
^corporation  in  building  the  cement  sidewalk  opposite  the 
property  of  the  claimants  in  question  herein,  beyond  any 
benefit  or  advantage  derivable  by  the  said  claimants  from 
the  said  work,  said  payment  to  be  made  within  one  month 
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Statement,    after  the  publication  hereof,  and  notice  to  the  said  corpora- 
tion of  this  award. 

"  I  further  award,  order  and  direct,  that  the  costs  of  this 
arbitration  or  reference  back,  shall  be  paid  by  the  corpora- 
tion of  the  town  of  Orange ville,  and  the  same  shall  be 
taxed  on  the  County  Court  scale,  and  that  the  costs  of  the 
arbitrator  and  of  this  award  be  paid  by  the  claimants  and 
the  corporation  of  the  town  of  Orangeville  in  equal  pro- 
portions." 

On  September  28th,  1899,  Meyers,  Q.C.,  moved  to 
vary  this  award  (1)  by  directing  the  corporation  of  the 
town  of  Orangeville  to  pay  the  full  costs  of  the  arbitration 
and  reference  back,  including  arbitrator's  fees,  costs  of 
award,  and  stenographer's  fees ;  (2)  or  in  the  alternative 
for  an  order  referring  back  the  award  to  the  arbitrator,, 
to  remove  the  ambiguity  as  to  the  disposition  of  the  costs. 

Hughaon,  shewed  cause. 

October  9th,  1899.     Armour,  C.  J.  :— 

By  section  460  of  the  Municipal  Act,  R.  S.  O.  ch.  223,  it  i& 
provided  that  "  the  arbitrators  shall  have  power  to  award 
the  payment  by  any  of  the  parties  to  the  other  of  the 
costs  of  the  arbitration  or  of  any  portion  thereof,''  thus 
making  such  costs  in  the  discretion  of  the  arbitrator. 

But  this  discretion  must  be  a  legal  discretion. 

In  Rooke'a  case  (1598),  5  Reps.  100a,  it  is  said  that,  "Not- 
withstanding the  words  of  the  commission  give  authority 
to  the  commissioners  to  do  according  to  their  discretions, 
yet  their  proceedings  ought  to  be  limited  and  bound  with 
the  rule  of  reason  and  law.  For  discretion  is  a  science  or 
understanding  to  discern  between  falsity  and  truth, 
between  wrong  and  right,  between  shadows  and  substance, 
between  equity  and  colourable  glosses  and  pretences,  and 
not  to  do  according  to  their  wills  and  private  affections;  for 
as  one  saith  talis  discretio  discretionem  conftundit," 

In  Keighley's  case  (1610),   10   Reps.   140a,  it  is  said 
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"Lastly,  it  was  resolved,  that  these  words  in  the  said  Act,  Jo^ta"*^**' 
i.e.,  'according  to  yonr  wisdoms  and  discretions,'  are  to  be-Armoa^  0^. 
intended  and  interpreted  according  to  law  and  justice,  for 
every  Judge  or  commissioner  ought  to  have  duos  safes,  viz., 
sofem  sapientice  ne  sit  insipidus,  et  salcm  conscientice  ne  sit 
diabolvs.  Also  discretion,  as  it  is  well  described,  is  scire 
per  legem  quid  sit  justum.'* 

Iq  2  Inst.  298,  it  is  said,  *'  Though  the  statute  referreth 
the  surety  to  the  discretion  of  the  Court,  yet  it  will  be 
good  to  follow  precedents  of  former  times  for  discretio 
est  discemere  per  legem  quod  sit  justum." 

In  Bex  V.  Willces  (1770),  4  Burr.  2539,  Lord  Mansfield  said, 
"  But  discretion,  when  applied  to  a  Court  of  justice,  means 
30und  discretion  guided  by  law.  It  must  be  governed  by 
rule,  not  by  humour  ;  it  must  not  be  arbitrary,  vague,  and 
fanciful;  but  legal  and  regular."  See  also  Wilson  v. 
RastaU  (1792),  4  T.  R.,  at  p.  757. 

In  Lee  v.  Bude  Jk  TorHngton  Junction  K  W.  Co.  (1871), 
L.  R  6  C.  P.,  at  p.  580,  Willes,  J.,  said,  "  I  entirely  agree 
that  the  Court  is  not  bound  under  that  section  absolutely 
to  issue  a  sci,  fa.  against  the  alleged  shareholders.  It  was 
intended  that  the  Court  should  exercise  a  discretion,  that 
is  a  judicial  discretion,  regulated  according  to  known  rules 
of  law.  That  is  the  meaning  of  the  expression  as  usually 
found  in  the  books." 

In  re  Taylor  (1876),  4  Ch.  Div.,  at  p.  159,  Jessel,  M.  R, 
said,  "Therefore  the  law  was  altered  by  Talfourd's  Act  to  this 
extent,  that  that  which  was  formerly  the  absolute  right  of 
the  father,  became,  and  is  now,  subject  to  the  discretionary 
power  of  the  Judge.  When  I  say  *  the  discretionary 
power  of  the  Judge,'  I  mean  that  though  the  Act  of 
Parliament  gave  the  power  in  the  most  ample  terms  in 
which  language  could  express  it,  '  if  he  should  see  fit,' 
or  as  the  recent  Act  expresses  it  'as  the  Court  shall  deem 
proper  or  shall  direct,*  yet  of  course  like  every  other 
power  given  to  a  Judge,  the  discretion  of  the  Judge  is  to 
be  exercised  on  judicial  grounds — not  capriciously,  but  for 
substantial  reasons:"  see  Doherty  v.  Allvnan  (1878),  3 
App.  Gas.  728. 
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JudgBwpt.  In  Begina  v.  Vestry  of  St.  Pancras  (1890),  24  Q.  B. 
Amour,  C.J.  I^-,  at  pp.  375-6,  Lord  Esher,  M.R.,  said,  "  If  people  who 
have  to  exercise  a  public  duty  by  exercising  their  discretion 
take  into  account  matters  which  the  Courts  consider  not 
to  be  proper  for  the  guidance  of  their  discretion,  then,  in 
the  eye  of  the  law,  they  have  not  exercised  their 
discretion." 

Section  460  ought  to  receive  the  same  construction  as 
Consolidated  Bgle  1130  :  Be  Foster  v.  Great-Western  B.  W, 
Co.  (1882),  8  Q.  B.  D.  615. 

And  this  Rule  gave  to  the  High  Court  the  same  discre- 
tion as  to  costs  which  was  before  the  Judicature  Act 
exercised  by  the  Court  of  Chancery. 
•  In  O'Lone  v.  O'Lone  (1850),  2  Gr.,  at  p.  131 ,  the  Chancellor, 
in  giving  judgment,  said : "  In  Earl  Nelson  v.  Lord  Bridporty 
Lord  Langdale  observed :  *  At  one  time  there  was  more 
discretion  as  to  costs  in  cases|of  this  kind  than  at  present. 
On  many  recent  occasions  the  Court  has  brought  back  the 
strict  rule,  though  it  still  retains  its  discretion,  yet  it  has 
acted  on  the  rule  that  primd  facie  the  unsuccessful  party 
is  to  be  charged  with  costs  of  the  suit;*  and  proceeded  thus, 
"  Experience  has,  I  think,  clearly  evinced  the  expediency 
of  determining  questions  of  costs  as  far  as  possible 
upon  fixed  principles ;  and  the  rule  to  which  I  have 
referred  ought  not,  in  my  opinion,  to  be  departed  frcm 
where  it  is  applicable,  unless  under  circumstances  clearly 
warranting  the  exception." 

In  Downey  v.  Boaf  (1873),  6  P.  R  89,  Blake,  V.-C,  after 
referring  to  certain  cases  therein  named,  said  :  "  Following 
these  cases  I  must  hold  that  though  the  disposition  of  the 
costs  is  in  the  discretion  of  the  Court,  it  will  exercise  its 
discretion  by  directing  the  costs  to  follow  the  result,  unless 
very  special  circumstances  appear  in  the  case." 

And  this  appears  to  have  been  the  general  rule  up  to 
the  time  of  the  passing  of  the  Judicature  Act. 

In  Cooper  v.  Whittimghaw  (1880),  15  Ch.  D.,at  p.  504,  Jes- 
sel,  M.E.,  said :  '*  As  I  understand  the  law  as  to  co&ts  it  is  this, 
that  where  a  plaintiff  comes  to  enforce  a  legal  right,  and 
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ihcJre  has  been  no  misconduct  on  his  part — no  omission  or  Judgment 
neglect  which  would  induce  the  Court  to  deprive  him  of  Armour,  O.J* 
his  costs — the  Court  has  no  discretion,  and  cannot  take 
away  the  plaintiffs  right  to  costs.  There  may  be  miscon- 
duct of  many  sorts ;  for  instance;  there  may  be  misconduct 
in  commencing  the  proceedings,  or  some  miscarriage  in  the 
procedure,  or  an  oppressive  or  vexatious  mode  of  conduct- 
ing the  proceedings,  or  other  misconduct  which  will  induce 
the  Court  to  refuse  costs;  but  where  there  is  nothing  of  the 
kind  the  rule  is  plain  and  well  settled,  and  is  as  I  have 
stated  it" 

This  rule  so  laid  down  was  referred  to  with  approval  by 
the  Court  of  Appeal  in  Jones  v.  Curling  (1884),  13  Q.  B.  Dl 
262,  and  I  find  nothing  in  any  subsequent  case  casting 
doubt  upon  the  principle  of  the  rule. 

For  exercising  the  jurisdiction  as  to  costs  conferred  upon 
the  arbitrators  by  section  460  of  the  Municipal  Act,  and 
in  making  use  of  their  discretion  in  dealing  with  the  costs, 
they  should,  in  my  opinion,  be  governed  b}''  the  rule  so 
laid  down. 

I  have  read  all  the  proceedings  and  the  evidence  in  this 
matter,  and  1  find  nothing  therein  to  warrant  any  depar- 
ture from  the  rule  that  the  unsuccessful  party  should  bear 
the  whole  costs  of  the  litigation. 

The  claimants  took  the  proceedings  they  did  to  enforce 
a  legal  right,  to  obtain  compensation  for  their  property 
having  been  injuriously  affected  by  the  exercise  by  the 
corporation  of  its  powers,  they  established  their  right  to 
compensation,  and  the  learned  arbitrator  allowed  them 
compensation,  and  I  see  no  reason  why  he  should  not  have 
allowed  them  all  the  costs  they  incurred  in  enforcing  their 
right 

The  compensation  awarded  by  the  learned  arbitrator 
was  extremely  moderate  for  the  substantial  injury  occa- 
sioned to  the  plaintiffs  property,  and  I  do  not  think  it 
could  be  said  to  be  "  per  legem  justum  "  to  distribute  the 
costs,  thereby  depriving  the  plaintiffs  of  the  larger  part, 
if  not  of  the  whole,  compensation  awarded. 
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Judgment.        The  award  must,  therefore,  be  modified  by  direciiii|( 

Armour,  C.J.  that  the  corporation  shall  pay  to  the  plaintiffs  all  the  oosta 

of  the  arbitration,  including  the  reference  back  to  be  taxed 

on  the  County  Court  scale  and  the  arbitration  fees,  the 

costs  of  the  award,  and  the  stenographer's  fees. 

And  the  costs  of  this  motion  must  be  paid  by  the  corpo- 
ration. 

A.  H.  F.  L. 


LiLLIE  ET  AL.   V.   WiLLIS  ET   AL. 

WUl—Devi8€  Over^ImposnbUity  of  Event— ''And  "-^Lifetime  of  Two 
Persona— Death  of  One, 

A  testatrix  devised  and  bequeathed  all  her  real  and  personal  estate  to 
her  son  in  fee  with  a  proviso  that  in  case  he  shonld  die  without  issue 
previous  to  the  death  of  *<  my  brother  *  *  and  sister  *  *  /'then 
over. 
The  sister  mentioned  died  in  the  lifetime  of  the  son  : — 
Held,  that  as  the  event,  viz. ,  the  death  of  the  son  previous  to  the  death 
of  both  the  brother  and  sister,  could  not  happen,  the  son  took  an 
estate  in  fee  simple. 

Stotement.        This  was  an  action  for  the  construction  of  the  will  of 
Mary  Lillie. 

The  opinion  of  the  Court  was  asked  as  to  what  estate 
the  plaintiff  took  in  the  property  under  the  clause  of  the 
will  and  the  circumstances  mentioned  in  the  judgment^ 
and  the  matter  came  on  by  way  of  motion  for  judgment 
on  the  9th  November,  1899,  before  Ferguson,  J. 

George  WilHe,  for  the  plaintiff,  contended  that  under  the 
will  the  plaintiff  took  a  defeasible  estate  in  fee :  NoMm  ▼. 
Armstrong  (1892),  22  O.  R.  542 ;  that  the  condition  of  the 
defeasance  was  that  he  should  die  previous  to  the  death 
of  both  the  sister  and  brother,  and  that  the  sister  having 
died  in  his  lifetime  the  condition  could  never  be  fulfilled. 
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ADd  that  the  word  "  and  "  should  not  be  read  "  or  "  where  Aigmnent. 
the  effect  is  to  divert  an  interest,  and  cited  Malcolm  v. 
Malcolm  (1856).  21  Beav.  225;  Day  v.  Day  (1854),  Kay 
703;  Jarman  on  Wills,  5th  ed.,  490. 

November  10th,  1 899.    Ferguson,  J. : — 

The  action  is  for  the  construction  of  the  last  will  of  the 
late  Mary  Lillie,  in  her  lifetime  of  the  city  of  Toronto, 
who  died  in  March,  1891. 

Of  the  four  defendants  no  one  defends  the  action  and 
the  pleadings  have  been  noted  against  them.  The  true 
construction  and  meaning  of  the  will  is  considered  of 
importance  in  respect  to  the  title  of  certain  lands  situated 
in  Toronto.  Excepting  formal  parts,  the  will  is  contained 
in  one  clause  which  is  as  follows  : 

**  I  give,  devise,  and  bequeath  all  my  messuages,  lands, 
tenements,  and  hereditaments,  and  all  my  household 
furniture,  ready  money,  securities  for  money,  goods  and 
chattels,  and  all  other  my  real  and  personal  estate  and  effects 
whatsoever  and  wheresoever  situate,  unto  my  son  William 
Adam  Lillie,  his  heirs,  executors,  administrators  and 
assigns,  but  in  case  the  said  William  Adam  Lillie  should 
die  without  issue  previous  to  the  death  of  my  brother 
Walter  George  Willis  and  sister  Sophia  Eliza  Bessie  Willis, 
I  hereby  give  and  bequeath  the  rent  derived  from  my 
freehold  tenements  and  the  interest  from  my  personal 
estate  and  ready  money,  which  I  desire  my  trustee  to 
pat  out  to  interest  at  the  best  advantage,  to  be  equally 
divided  between  my  brother  Walter  George  Willis  and 
my  sister  Sophia  Eliza  Bessie  Willis  each  one  to  have  a 
share  and  to  share  alike  as  the  rent  and  interest  becomes 
due,  and  in  case  of  the  death  of  the  said  Walter  George 
Willis  or  the  said  Sophia  Eliza  Bessie  Willis  I  give  and 
bequeath  their  shares  to  my  brother  William  Walter 
Willis,  his  heirs  and  assigns." 

William  Adam  Lillie,  the  son  of  the  testatrix,  is  still 
Jiving,  and  is  one  of  the  plaintiff's.     Walter  George  Willis 
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Jadgment.    ig  aigo   still  living,  but  Sophia  Eliza  Bessie  Willis  died 

V^Tgvmfm,  J.  subsequent  to  the  death  of  the  testatrix  without  issue  and 

without  having  been  married.      William   Walter  Willis 

died  in  the  year  1892  leaving  a  widow  and  three  sons, 

his  only  sons  and  heirs-at-Iaw. 

The  part  of  the  clause  which  gave  rise  to  the  seeming 
diflSculty  is  the  words:  "but  in  case  the  said  William 
Adam  Little  should  die  without  issue  previous  to  the 
death  of  my  brother  Walter  George  Willis  and  sister 
Sophia  Eliza  Bessie  Willis,  I  hereby  bequeath,"  etc. 

The  plaintiffs'  contention  is  that  as  William  Adam 
Lillie  is  still  living  and  Sophia  Eliza  Bessie  Willis  is  dead^ 
the  event,  upon  the  happening  of  which,  the  gift  over  was, 
according  to  the  will,  to  take  effect  has  not  happened  and 
cannot  ever  happen  because  that  event  was  the  death  of 
William  Adam  Lillie  previous  to  the  death  of  both 
Walter  George  Willis  and  Sophia  Eliza  Bessie  Willis :  that 
the  word  "and"  coupling  these  two  cannot  and  should 
not  be  changed  to  the  word  "or,"  and  that  for  this 
reason  the  estate  in  fee  in  the  lands  given  to  William 
Adam  Lillie  subject  only  to  the  happening  of  this  event 
became  an  estate  in  fee  simple  absolute. 

A  very  considerable  number  of  decisions  on  the  subject 
of  "  and "  being  changed  into  "  or "  in  gifts  over  are 
collected  in  Theobald  on  Wills,  3rd  ed.,  536  et  aeq.  There 
is  also  some  discussion  on  the  subject  in  Jarman  on  Wills, 
6th  ed.  490,  where  the  case,  or  one  of  the  cases,  relied  on 
by  counsel  for  the  plaintiff  is  referred  to.  That  is  the 
case  Day  v.  Lay  (1854),  Kay  703,  where  it  was  held 
that  "die  in  the  lifetime  of  my  said  wife  and  my  said 
brother  "  meant  die  in  their  joint  lifetime. 

After  having  examined  these  authorities  and  considered 
the  question  as  best  I  have  been  able,  I  have  arrived  at 
the  opinion  that  the  contention  on  behalf  of  the  plaintiffs 
is  the  correct  one. 

I  think,  moreover,  that  in  the  case  of  the  present  will 
one  is  not  left  entirely  to  a  consideration  of  the  words  in 
which  the  happening  of  the  event  is  couched,  for  it  is> 
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quite  plain  from  the  subsequent  part  of  the  clause  that  Judgment, 
the  testatrix  contemplated  that  should  the  gift  over  take  Ferguson,  J. 
effect  both  Walter  George  Willis  and  Sophia  Eliza  Bessie 
Willis  would  then  be  living. 

I  think  the  plaintiffs'  contention  as  I  have  stated  it  to 
be  is  well  based  upon  the  language  of  the  will  and  I  see 
no  reason  for  changing  or  seeking  to  change  the  words 
or  any  of  them. 

I  am,  therefore,  of  the  opinion  that  assuming  the 
testatrix  had  an  estate  in  fee  at  the  time  of  her  death, 
that  estate  in  fee  became  an  absolute  estate  in  fee  vested 
in  William  Adam  Lillie  and  that  if  it  be  assumed  that  he 
has  not  parted  with  it  he  is  entitled  to  an  estate  in  fee  in 
the  lands  in  question.  It  was  said,  however,  that  he  had 
conveyed  his  estate  and  interest  to  his  co-plaintiff  and  if  so 
she  is  the  owner  and  possessor  of  the  same  estate  in  fee. 

Then,  assuming  my  conclusion  to  be  correct,  I  need  not 
say  anything  as  to  rights  of  the  other  parties,  for  on  such 
assumption  they  have  no  interests. 

G.  A.  B. 
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Smylie  et  al.  V.  The  Queen. 

Crown— Timber  Licenses— Renewal— New  BegtdatioM—'*  McuM^aeiwrmg 
Condition  "—61  Vict.  ch.  19  f  0.  J—Atfpliealion  to  Past  Sales— Powen 
of  Provincial  Legislature— Sale  qf  Publte  Lands— B,  N,  "A.  Act,  see, 
9X  (5). 

The  statute  of  the  Province  61  Vict.  ch.  9  (O.),  which  enacts  that  all  salet 
of  pine  timber  which  shall  be  thereafter  made  and  every  lioense  there- 
after granted  shall  be  made  or  granted  subject  to  the  condition  set  oat 
in  the  Crown  timber  regulations  made  by  order  in  oouncQ  of  the  17th 
February,  1897,  that  aU  pine  timber  cut  under  such  license  shall  be 
manufactured  into  sawn  lumber  in  Canada,  is  intra  vires  the  Ontario 
Legislature,  being  an  enactment  in  relation  to  '*the  management  and 
sale  of  the  public  lands  belonging  to  the  Province  and  of  the  timber 
and  wood  tnereon,"  within  the  meaning  of  sec.  92  (5)  of  the  British 
North  America  Act,  and  not  to  "  the  regmation  of  trade  and  commeroe,** 
within  the  meaning  of  sec.  91  (2). 

The  above  Provincial  statute  applies  not  only  to  future  sales  of  timber, 
but  also  to  renewals  of  licenses  to  cut  pine  timber  granted  before  it 
was  massed,  and  which  were  issued  pursuant  to  the  Act  respectiiig 
Timber  on  Public  Lands,  subject  to  the  condition  that  the  licensee 
should  comply  with  all  regulations  "  that  are  or  may  be  established  by 
order  in  council,"  the  holders  of  which  licenses  are  not  entitled  to 
renewals  thereof  free  from  conditions  coming  into  force  after  the  issae 
of  the  license  originally  granted. 

fitatement.  THIS  was  a  petition  of  right  with  respect  to  timber 
licenses,  tried  before  Street,  J.,  without  a  jury,  at  Toronto, 
on  the  6th  and  7th  November,  1899.  The  facts  and  argu- 
ments are  stated  in  the  judgment. 

Robinson,  Q.C.,  and  H,  J,  Scott,  Q.C.,  for  the  suppliants. 

S.  H.  Blake  Q.C.,  and  Walter  Oow,  for  the  Crown,  repre- 
sented by  the  Government  of  Ontario. 

November  24,  1899.     Street,  J. : — 

The  rights  claimed  by  the  suppliants  have  their  origin  in 
three  licenses  to  cut  timber  upon  certain  public  lands  of  the 
Province,  the  first  bearing  date  on  the  10th  April,  1873, 
and  the  other  two  on  the  2nd  October,  1888,  issued  by  the 
Commissioner  of  Crown  Lands  for  the  Province  of  Ontario, 
acting  under  the  authority  of  certain  statutes  and  orders 
in  council. 

The  statute  in  force  at  the  date  of  the  first  of  these 
licenses  was  chapter  23  of  the  Consolidated  Statutes  of 
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Canada,  entitled  "  An  Act  respecting  the  Sale  and  Man-  Jndgment. 
agement  of  Timber  on  Public  Lands/'  This  Act  was  a  street,  J. 
re-enactment  and  consolidation  of  an  Act  passed  in  the 
same  language  by  the  Parliament  of  Canada  in  1849,  being 
chapter  30  of  1 2  Vict.,  which  was  the  origin  of  the  legisla- 
tion upon  the  subject,  and  which  has  held  its  place  in  its 
original  form  and  substance  in  the  various  revisions  and 
consolidations  of  the  statutes  of  the  Province  down  to  the 
present  time.  Prior  to  the  passing  of  the  statute  of  1849, 
the  sales  of  Crown  timber  had  been  regulated  by  proclam- 
ation of  the  Governor-General,  and  by  orders  in  council 
passed  from  time  to  time. 

The  sections  of  ch.  23  C.  S.  C,  bearing  upon  the  claim 
of  the  suppliants,  are  as  follows  : — 

Section  1.  **  The  Commissioner  of  Crown  Lands,  or  any 
officer  or  agent  under  him  authorized  to  that  efiect,  may 
grant  licenses  to  cut  timber  on  the  ungranted  lands  of  the 
Crown,  at  such  rates,  and  subject  to  such  conditions,  regu- 
lations, and  restrictions,  as  may  from  time  to  time  be 
established  by  the  Governor  in  council,  and  of  which 
notice  shall  be  given  in  the  Canada  Gazette." 

Su  b-section  2.  "  No  license  shall  be  so  granted  for  a  longer 
period  than  twelve  months  from  the  date  thereof    *     *  ." 

Section  2.  ''The  said  licenses  shall  describe  the  lands 
upon  which  the  timber  may  be  cut,  and  shall  confer  for  the 
time  being  upon  the  nominee  the  right  to  take  and  keep 
exclusive  possession  of  the  lands  so  described,  subject  to 
such  regulations  and  restrictions  as  may  be  established ; 
and  such  licenses  shall  vest  in  the  holders  thereof  all  rights 
of  property  whatsoever  in  all  trees,  timber,  and  lumber  cut 
within  the  limits  of  the  license  during  the  term  thereof 
*    *    ." 

Regulations  nnder  the  authority  of  the  first  section  of 
this  Act  have  been  from  time  to  time  approved,  altered, 
and  amended.  Those  in  force  at  the  date  of  the  first  of 
the  three  licenses  in  question  were  passed  in  1869,  and 
ihey  remained  in  force  with  no  material  alteration  at  the 
time  the  other  two  licenses  were  issued  ;  they  are,  in  fact. 
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Jodgment.   in  force  at  the  present  time  with  certain  amendments,  to 
Street,  J.    which  it  is  necessary  hereafter  to  refer. 

The  order  in  council  of  1869  describes  the  regulations 
in  question  as  being  sanctioned  and  established  under  ch. 
23,  C.  S.  C. :  those  material  to  the  present  controversy  are 
as  follows  : 

"  3rd.  The  berths  or  limits,  when  surveyed  and  set  off, 

*  *  shall  be  explored  and  valued,  and  then  offered 
for  sale  by^public  auction  at  the  upset  price  fixed  by  such 
valuation,  at  such  time  and  place,  and  on  such  conditions, 
and  by  such  officer,  as  the  Commissioner  of  Crown  Lands 
shall  direct  by  public  notice  for  that  purpose,  and  shall  be 
sold  to  the  highest  bidder  for  cash  at  the  time  of  sale." 

**  5th.  License  holders  who  shall  have  complied  with  all 
existing  regulations  shall  be  entitled  to  have  their  licenses 
renewed  on  application  to  the  Commissioner  of  Crown 
Lands,  or  to  such  local  agent  as  he  may  appoint  for  that 
purpose." 

"11th.  All  timber  licenses  are  to  expire  on  the  SOth 
April  next  after  the  date  thereof,  and  all  renewals  are  to 
be  applied  for  and  issued  before  the  Ist  July  following 
the  expiration  of  the  last  preceding  license,  on  default 
whereof  the  right  to  renewal  shall  cease,  and  the  berth  or 
berths  shall  be  treated  as  forfeited." 

''  12th.  No  renewal  of  any  license  shall  be  granted  unless 
or  until  the  ground  rent  and  all  costs  of  survey  and  all 
dues  to  the  Crown  on  timber,  saw  logs,  or  other  lumber  cut 
under  and  by  virtue  of  any  license  other  than  the  last  pre- 
ceding, shall  first  have  been  paid." 

"  13th.  All  timber  berths  or  limits  shall  be  subject  to 
an  annual  ground  rent  of  $2  per  square  mile,  payable  in 
advance,  before  the  issuing  of  any  original  license  or 
renewal." 

"  14th.  All  timber,  saw  logs,  wood,  or  other  lumber,  cut 
under  any  license  now  in  force,  or  under  any  license  which 
may  be  hereafter  granted,  shall  be  subject  to  the  payment 
of  the  following  Crown  dues,  that  is  to  say :  " 

Then  follows  a  table  of  dues  per  cubic  foot,  payable 
upon  the  cutting  of  the  various  classes  of  logs  and  timber. 
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*'  24th.  Licenses  are  to  be  granted  in  the  annexed  form.   Judgment, 
in  duplicate,  one  of  which  shall  be  given  to  the  licensee,    street,  J, 
and  the  other  left  on  fyle  at  the  Crown  Lands  Depart- 
ment." 

Then  follows  a  form  of  license,  being  that  in  which  the 
liceuse  granted  James  Wilkinson  on  the  10th  April,  1873, 
set  out  below,  was  issued. 

Pursuant  to  the  statute  and  regulations,  an  auction  sale 
was  held  at  Toronto,  on  the  loth  October,  1872,  of  timber 
berths,  under  the  authority  of  the  Commissioner  of  Crown 
Lands.  In  the  advertisement  of  the  sale,  as  well  as  the 
printed  conditions  for  the  guidance  of  purchasers,  it  is  set 
forth  that  "  licenses  for  berths  sold  will  be  issued  one 
month  after  date  of  sale  and  payment  of  bonus  and 
ground  rent  for  current  season,  subject  to  existing  Crown 
timber  regulations,  and  to  such  regulations  as  may  here* 
after  be  established  by  order  in  council,  and  also  to  all 
orders  in  council  now  existing,  or  hereafter  to  be  adopted 
affecting  licensed  territory." 

The  first  of  the  three  licenses  forming  the  foundation  of 
the  claim  of  the  suppliants  was  issued  on  the  10th  April, 
1873,  to  one  James  Wilkinson,  who  had  become  the  high- 
est bidder  at  the  sale  of  the  15th  October,  1872,  of  the 
timber  berth  or  location  referred  to.  The  license  so  issued 
is  in  the  following  terms  : 

"  By  authority  of  chapter  2o  of  the  Consolidated  Statutes 
of  Canada,  34jth  Victoria  chapter  19  of  the  statutes  of 
Ontario,  and  the  Crown  timber  regulation  dated  the  16th 
day  of  April,  1869,  and  for  and  in  consideration  of  the 
payments  made  and  to  be  made  to  Her  Majesty  : 

"  I  do  hereby  give  unto  James  Wilkinson,  of  the  town  of 
Barrie,  Esquire,  and  unto  his  agents  and  workmen,  full 
power  and  license  to  cut  every  description  of  timber  and 
saw  logs  on  unlocated  and  unsold  lands  or  lots,  and  all 
pine  trees  on  lots  sold  or  located,  under  the  orders  in 
council  of  the  27th  of  May,  1869,  or  [)atented  as  mining 
lands  under  the  general  Mining  Act  of  1869,  upon  the 
location  dascribed  on  the  back  hereof  by  number,  and  to 
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JmdgiMnt.   hold  and  occupy  the  said  location  to  the  exclusion  of  all 

Bknst^J.    others,    except    as   hereinafler    mentioned  :    from    22nd 

January,  1873,  to  30th  April,  1873,  and  no  longer ;  with 

the  right  of  conveying  away  the  said  timber  through 

any  ungranted  or  waste  lands  of  the^Crown. 

*'  And  by  virtue  of  this  license,  the  said  licensee  has  right, 
by  the  said  Provincial  statute,  to  all'  timber  cut  by  others 
during  the  term  of  this  license  in  trespass  on  the  ground 
hereby  assigned,  with  full  power  to  seize  and  recover  the 
same  anywhere  within  this  Province. 

"But  this  license  is  subject  to  the  following  conditions, 
viz.:  That  nothing  herein  shall  prevent  any  person  or 
persons  from  taking  standing  timber  of  any  kind  to  be 
used  for  the  making  of  roads  or  bridges  or  for  public 
works,  the  authority  of  the  Department  having  first  been 
obtained. 

"  And  that  persons  settling  under  lawful  authority'  or 
title  within  the  location  hereby  licensed,  shall  not.  in  any 
way  be  interrupted  in  clearing  and  cultivation  by  the  said 
licensee,  or  any  one  acting  for  him  or  by  his  permission. 

**  And  further,  under  condition  that  the  said  licensee  or 
his  representatives  shall  comply  with  all  regulations  that 
are  or  may  be  established  by  order  in  council,  and  shall 
submit  all  the  timber,  saw  logs,  or  other  lumber  cut  under 
this  license  to  be  counted  or  measured,  and  settle  for  the 
duties  chargeable  thereon,  when  required  by  me  or  any 
officer  thereunto  authorized, — otherwise  the  said  timber 
will  be  forfeited  to  the  Crown,  and  the  said  licensee  be 
subject  to  such  other  penalties  as  the  Act  provides. 

"Given  under  my  hand  at  Toronto  the  tenth  day  of 
April  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-three,  in  duplicate. 

Ground  rent  paid  for  this  license S     72  00 

Bonus 1,980  00 


S2,052  00 
(Sgd.)  "  Thos.  H.  Johnson, 

"  Asst  C!ommr. 
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"  (Description.)  Judgment. 

"This  license  not  to  interfere  with  prior  licenses.  Street,  J. 

**  This  license  is  subject  to  order  in  council  of  19th  April, 
1872,  authorizing  the  withdrawal  at  any  time  of  any  lot 
or  lots,  or  portion  of  land,  included  in  any  license,  when 
such  withdrawal  is  deemed  expedient  in  the  interest  of 
settlement."     * 

On  the  27th  April,  1885,  an  order  in  council  was  passed 
by  which  the  Commissioner  of  Crown  Lands  was  author- 
ized, at  any  time  during  the  currency  of  a  timber  license, 
to  cancel  the  right  under  such  license  to  cut  timber  other 
than  pine  upon  any  lots  included  in  it  which  had  been 
sold  or  located  subsequent  to  the  date  of  such  license,  or 
which  might  have  been  squatted  upon  with  the  bond  fide 
intention  of  location  or  purchase,  and  that  all  timber 
licenses  which  might  hereafter  be  issued  should  contain  a 
condition  in  accordance  with  the  above. 

By  another  order  in  council  of  27th  April,  1887,  the 
ground  rent  upon  all  licenses  to  cut  timber  thereafter 
issued  was  increased  from  $2  to  $3  per  square  mile,  and 
the  Crown  dues  upon  pine  timber  and  saw  logs  was 
increased  from  the  rate  fixed  by  the  regulations  of  1869. 

By  another  order  in  council  passed  11th  March,  1896, 
the  right  of  license  holders  to  cut  timber  upon  certain 
lands  granted  to  purchasers  after  the  date  of  the  original 
license  was  restricted  to  four  years  from  the  date  of  the 
patent 

Turning  now  to  the  other  two  licenses  through  which 
the  suppliants  claim,  it  appears  that  the  timber  berths 
covered  by  them  were  sold  by  auction  in  October,  1885, 
and  that  the  first  licenses  issued  to  the  purchasers  were 
dated  on  2nd  October,  1888.  Each  license  was  in  the 
following  words,  the  description  of  the  location  indorsed 
upon  them  and  the  amount  of  the  bonus  constituting  the 
only  difference  between  them  : — 

"  By  authority  of  chapter  26  of  the  Revised  Statutes  of 
Ontario  and  the  Crown  timber  regulations  dated  the  16th 
27 — VOL.  XXXI.  O.R. 
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Judgment,  day  of  April,  1869,  and 'for  and  in  consideration  of  the  pay- 
Street,  J.    ments  made  and  to  be  made  to  Her  Majesty : 

"  I  do  hereby  give  unto  Burton  and  Brother,  and  unto 
their  agents  or  workmen,  full  power  and  license  to  cat 
every  description  of  timber  on  lands  or  lots  unlocated  and 
unsold  at  the  date  of  this  license  (or  sold  or  located  during 
the  time  this  license  is  in  force),  and  pine  trees  on  lands 
or  lots  sold  under  order  in  council  of  27th  May,  1869,  or 
sold  or  located  under  the  Free  Grants  and  Homesteads  Act 
of  1868,  or  amendment  of  the  said  Act  by  chapter  4  of  the 
statutes  of  Ontario  of  1880,  and  pine  and  cedar  trees, 
when  reserved,  on  lots  sold  under  order  in  council  of  3rd 
April,  1880,  prior  to  the  date  of  this  license,  and  pine  trees 
on  lots  patented  under  said  chapter  4,  or  patented  as  min- 
ing lands  under  the  general  Mining  Act  of  1869,  upon 
the  location  described  on  the  back  hereof  by  berth  and 
road  allowance,  and  to  hold  and  occupy  the  said  location 
to  the  exclusion  of  all  others,  except  as  hereinafter  men- 
tioned, from  2nd  of  October,  1888,  to  30th  of  April,  1889, 
and  no  longer ;  with  the  right  of  conveying  away  the  said 
timber  through  any  ungranted,  uncleared,  or  waste  lands 
of  the  Crown : — 

"  And  by  virtue  of  this  license,  the  said  licensees  have 
right  by  the  said  statute  to  all  timber  cut  by  others  dur- 
ing the  term  of  this  license  in  trespass  on  the  ground  hereby 
assigned,  with  full  power  to  seize  and  recover  the  same. 

"  But  this  license  is  subject  to  the  following  conditions, 
viz. : — 

"To  the  withdrawal  therefrom  of  lots  located  or  sold 
under  the  Free  Grants  and  Homesteads  Act  of  1868,  prior 
to  the  passing  of  chapter  4  of  the  statutes  of  Ontario  of  1880, 
and  for  which  patent  may  be  granted  on  the  ground  that 
five  years  had  elapsed  from  the  date  of  such  location  or 
sale,  and  that  the  conditions  of  settlement  had  been  com- 
plied with  prior  to  30th  April  preceding  the  date  or  issue 
of  the  license. 

^*  That  any  person  or  persons  may  at  all  times  make  and 
use  roads  upon  and  travel  over  the  ground  hereby  licensed. 

**  That  nothing  herein  shall  prevent  any  person  or  per- 
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sons  from  taking  from  the  ground  covered  by  this  license  Jndgnwnt. 
standing  timber    of    any    kind    (without    compensation    streefe,  J. 
therefor)  to  be  used  for  the  making  of  roads  or  bridges  or 
public  works,  by  or  on  behalf  of  the  Province  of  Ontario, 
the  authority  of  the  Department  of  Crown  Lands  having 
first  been  obtained. 

"That  persons  settling  under  lawful  authority  or  title 
within  the  location  hereby  licensed  shall  not  in  any  way 
be  interrupted  in  clearing  and  cultivation  by  the  said 
licensees,  or  any  one  acting  for  them  or  by  their  per- 
mission. 

"  That  the  Commissioner  of  Crown  Lands,  under  order 
in  council  of  27th  April,  1885,  may  at  any  time  during 
the  currency  of  this  license  cancel  the  right  to  cut  timber 
other  than  pine  upon  any  lots  included  in  the  description 
in  this  license  which  may  have  been  sold  or  located 
subsequent  to  the  date  hereof,  or  upon  any  lots  in  said 
description  which  may  have  been  squatted  upon  with  the 
bondfxie  intention  of  location  or  purchase. 

"  And  further,  under  condition  that  the  said  licensees  or 
their  representatives  shall  comply  with  all  regulations 
that  are  or  may  be  established  by  order  in  council,  and 
shall  submit  all  the  timber,  saw  logs,  or  other  lumber  cut 
under  this  license  to  be  counted  or  measured,  and  settle 
for  the  duties  chargeable  thereon,  when  required  by  me  or 
any  officer  thereunto  authorized — otherwise  the  said  timber 
will  be  forfeited  to  the  Crown,  and  the  said  licensees  be 
subject  to  such  other  penalties  as  the  Act  provides. 

**  Given  under  my  hand  at  Toronto  the  second  day  of 
October  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-eight,  in  duplicate. 

"  Amount  payable  for  this  license  : — 

(Ground  rent $       118 

Original <  Bonus 20,650 

I  Interest 

$20,768 
(Sgd.)        "Aubrey  White, 

*'  Assistant  Commissioner.*' 
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It  is  admitted  that  the  three  licenses  in  question  have 
been  from  time  to  time  renewed  by  the  Commissioner  of 
Crown  Lands  in  the  names  of  the  persons  who  obtained 
them  originally  or  their  transferees,  and  that  each  such 
renewal  has  been  framed  in  accr)rdance  with  the  regula- 
tions in  force  at  the  time  the  renewal  was  issued,  and  has 
not  been  limited  only  to  those  in  force  when  the  original 
was  issued.  The  increased  ground  rent  and  Crown  dues 
have  been  exacted  in  respect  of  the  renewals  of  the  license 
issued  in  1873,  and  the  conditions  with  regard  to  the 
withdrawal  of  the  right  to  cut  upon  lots  located  or  sold 
have  been  treated  as  binding  upon  the  holders  of  that 
license  as  well  as  upon  the  holders  of  licenses  issued  after 
they  were  adopted  by  the  order  in  council  referred  to. 

On  17th  May,  1895,  a  new  form  of  license  was  adopted 
by  order  in  council,  and  licenses  in  this  form  were  issued  to 
and  acted  upon  by  the  suppliants  the  Canadian  Bank  of 
Commerce,  who  then  and  for  some  time  before  held  all 
three  licenses.  The  following  is  one  of  the  licenses  so 
issued,  the  others  being  precisely  similar : — 

"RENEWAL  FOR  1897-8  OF  LICENSE  NO.  160  OF  1896-7. 

"  By  authority  of  chapter  28  of  the  Revised  Statutes  of 
Ontario,  1887,  and  the  Crown  timber  regulations  dated 
the  16th  day  of  April,  1869  (and  subsequent  orders  in 
council  affecting  timber),  and  for  and  in  consideration  of 
the  payments  made  and  to  be  made  to  Her  Majesty : 

"  I  do  hereby  give  unto  the  Canadian  Bank  of  Commerce, 
and  unto  its  agents  or  workmen,  full  power  and  license  to 
cut  every  description  of  timber  on  lands  or  lots  unlocated 
and  unsold  at  the  date  of  this  license,  and  pine  trees  on 
lands  or  lots  sold  under  orders  in  council  of  27th  May, 
1869,  or  sold  or  located  under  the  Free  Grants  and  Home- 
steads Act,  and  pine  and  cedar  trees,  when  reserved,  on 
lots  sold  under  order  in  council  of  3rd  April,  1880,  prior 
to  the  date  of  this  license,  and  pine  trees  on  lots  patented 
under  the  Free  Grants  and  Homesteads  Act,  or  patented 
or  leased  as  mining  lands  under  the  mining  laws,  upon 
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the  location  described  on  the  back  hereof  by  berth  and 
road  allowances,  and  to  hold  and  occupy  the  said  location 
to  the  exclusion  of  all  others,  except  as  hereinafter 
mentioned,  from  the  25th  of  September,  1897,  to  30th 
of  April,  1898,  and  no  longer  ;  with  the  right  of  convey- 
ing away  the  said  timber  through  any  ungranted,  uncleared, 
or  waste  lands  of  the  Crown  : — 

"  And  by  virtue  of  this  license,  the  said  licensee  has  right 
by  the  said  statute  to  all  timber  cut  by  others  during  the 
term  of  this  license  in  trespass  on  the  ground  hereby 
assigned,  with  full  power  to  seize  and  recover  the  same. 

"  But  this  license  is  subject  to  the  following  conditions, 
viz.: 

"To  the  withdrawal  therefrom  of  lots  located  or  sold 
under  the  Free  Grants  and  Homesteads  Act  of  1868,  prior 
to  the  passing  of  chapter  4  of  the  statutes  of  Ontario 
of  1880,  and  for  which  patent  may  be  granted  on  the 
ground  that  five  }'ears  had  elapsed  from  the  date  of  such 
location  or  sale,  and  that  the  conditions  of  settlement  had 
been  complied  with  prior  to  30th  April  preceding  the 
date  or  issue  of  the  license. 

"  To  the  withdrawal  therefrom  of  all  lots  located  or  sold 
daring  the  currency  thereof  immediately  after  location  or 
sale  as  to  timber  other  than  pine. 

"  That  any  person  or  persons  may  at  all  times  make  and 
use  roads  upon  and  travel  over  the  ground  hereby 
licensed. 

**  That  nothing  herein  shall  prevent  any  person  or  persons 
from  taking  from  the  ground  covered  by  this  license, 
standing  timber  of  any  kind  (without  compensation  there-: 
for)  to  be  used  for  the  making  of  roads  or  bridges  or  pub- 
lic works,  by  or  on  behalf  of  the  Province  of  Ontario,  the 
anthoi*ity  of  the  Department  of  Crown  Lands  having  first 
been  obtained. 

"That  persons  settling  under  lawful  authority  or  title 
within  the  location  hereby  licensed,  shall  not  in  any  way 
be  interrupted  in  clearing  and  cultivation  by  the  said 
licensee,  or  any  one  acting  for  it  or  by  its  permission. 
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Jadgment.  "That  the  Commissioner  of  Crown  Lands,  under  order 
Street,  J.  in  council  of  27th  April,  1885,  may,  at  any  time  during 
the  currency  of  this  license,  cancel  the  right  to  cut  timber 
other  than  pine  upon  any  lots  included  in  the  description 
in  this  license,  which  may  have  been  squatted  upon  with 
the  bond  fide  intention  of  location  or  purchase. 

"  And  further,  under  condition  that  the  said  licensee  or 
its  representatives  shall  comply  with  all  regulations  that 
are  or  may  be  established  by  order  in  council,  and  shall 
submit  all  the  timber,  saw  logs,  or  other  lumber  cut  under 
this  license  to  be  counted  or  measured,  and  settle  for  the 
duties  chargeable  thereon,  when  required  by  me  or  any 
officer  thereunto  authorized, — otherwise  the  said  timber 
will  be  forfeited  to  the  Crown,  and  the  said  licensee  be 
subject  to  such  other  penalties  as  the  Act  provides. 

"  Given  under  my  hand  at  Toronto  the  twenty-fifth  day 
of  September  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  in  duplicate. 
Amount  payable  for  this  license  : — 

Ground  rent $42  00 

Bonus $ 

Interest , S 

S42  00 
(Signed)  "  Aubrby  White, 

''  Assistant  Commissioner." 

On  17th  December,  1897,  while  the  three  renewals  in 
this  form  were  current,  an  order  in  council  was  passed  in 
the  following  terms  : — 

*' Order  in  Council  Establishing,    Subject   to   the 

Approval  of  the  Legislature,  Crown  Timber 

Regulations  of  17th  December,  1897. 

Order  in  Council. 

*'  Approved  of  by  His  Honour  the  Lieutenant-Governor 

the  17th  day  of  December,  A.D.  1897. 

"Upon  consideration  of  the  report  of  the  Honourable 
the   Attorney-General  dated  17th   December,    1897,  the 
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committee   of  council   advise  that   the  following   Crown   JndgmenU 
timber  regulations  be  approved  of  by  your  Honour :  Street,  J. 

**  (1)  Every  license  or  permit  to  cut  pine  timber  on  the 
nngranted  lands  of  the  Crown,  or  to  cut  pine  timber 
reserved  to  the  Crown  on  lands  located,  sold,  granted, 
patented,  or  leased  by  the  Crown,  which  shall  be  issued  on 
or  after  the  30th  day  of  April,  1898,  shall  contain  and  be 
subject  to  the  condition  that  all  pine  which  may  be  cut 
into  logs  or  otherwise  under  the  authority  or  permission 
of  such  license  or  permit  shall,  except  as  hereinafter  pro- 
vided, be  manufactured  into  sawn  lumber  in  Canada,  that  is 
iosay,  into  boards,  deals,  joists,  lath  shingles,  or  other  sawn 
lumber,  or  into  waney  board  or  square  or  other  timber,  in 
Canada ;  and  such  conditions  shall  be  kept  and  observed 
by  the  holder  or  holders  of  any  such  license  or  permit, 
who  shall  cut  or  cause  to  be  cut  pine  trees  or  timber  under 
the  authority  thereof,  and  by  any  other  person  or  persons 
who  shall  cut  or  cause  to  be  cut  any  of  such  pine  trees  or 
timber  under  the  authority  thereof,  and  all  pine  so  cut 
into  logs  or  otherwise  shall  be  manufactured  in  Canada 
as  aforesaid. 

"  (2)  Should  any  holder  of  a  timber  license  or  permit,  or 
any  servant  or  agent  of  such  holder,  or  any  person  acting 
for  him,  or  under  his  authority  or  permission,  violate  or 
refuse  to  keep  and  observe  the  condition  mentioned  in  the 
preceding  regulation,  then  and  in  such  case  the  license  or 
permit  to  cut  pine  timber  on  the  berth,  territory,  lot  or 
lots  included  in  the  license  or  permit,  and  on  which  or  any 
part  of  which  the  pine  was  cut,  and  in  respect  of  which  or 
any  part  of  which  there  was  a  breach  of  such  regulation 
or  a  refusal  to  observe  or  keep  the  same,  shall  be  suspended 
and  held  in  abeyance,  and  shall  not  be  reissued,  nor  shall 
anew  license  issue  unless  and  until  so  directed  by  the 
lieutenant-Governor  in  Council,  and  then  only  upon  such 
terms  and  conditions  as  the  Lieutenant-Qovernor  in  Council 
may  impose. 

"(3)  The  Commissioner  of  Crown  Lands,  his  officers^ 
servants,  and  agents,  may  do  all  things  necessary  to  prevent 
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•Judgment,  a  breach  of  the  aforesaid  condition  or  regulation,  and  to 
Street,  J.  secure  compliance  therewith,  and  may,  for  such  purpose, 
take,  seize,  hold,  and  detain  all  logs  so  cut  as  aforesaid,  and 
which  it  is  made  to  appear  to  the  Commissioner  of  Crown 
Lands  it  is  not  the  intention  of  the  licensee,  owner  or 
holder,  or  person  in  possession  of,  to  manufacture  or 
cause  to  be  manufactured  as  aforesaid  in  Canada,  or  to 
dispose  of  to  others  who  will  have  the  same  so  manu- 
factured in  Canada,  until  security  shall  be  given  to  Her 
Majesty,  satisfactory  to.  the  Commissioner,  that  the  said 
condition  will  be  kept  and  observed,  and  that  such  logs 
will  be  manufactured  in  Canada  as  aforesaid ;  and  in  the 
event  of  refusal  on  the  part  of  the  licensee,  owner  or 
holder,  or  person  in  possession  of  such  logs,  to  give  such 
security  within  four  weeks  after  notice  of  such  seizure 
and  demand  of  security  by  or  on  behalf  of  the  Commis- 
sioner, then  the  Commissioner  may  sell  or  cause  to  be  sold 
such  logs,  by  public  auction  after  due  advertisement,  to 
some  person  or  persons  who  will  give  such  security  to  Her 
Majesty  as  the  Commissioner  may  require,  that  such  logs 
shall  be  manufactured  in  Canada.  The  proceeds  of  such 
logs  shall,  after  such  sale,  and  after  deducting  all  expenses 
of  such  seizure  and  sale,  and  any  sum  due  and  owing  to  Her 
Majesty  for  or  in  respect  of  any  timber  dues,  trespass  dues, 
ground  rent,  or  on  account  of  the  purchase  of  any  timber 
or  timber  berths  by  the  owner,  licensee,  or  holder  of  a 
permit,  or  other  person  who  has  cut  or  caused  to  be  cut 
such  logs,  or  who  is  the  owner  or  holder  of  the  same,  be 
paid  over  to  the  person  entitled  to  the  same. 

"  (4)  Provided,  nevertheless,  that  nothing  in  the  preced- 
ing regulations  which  requires  pine  logs  or  timber  to  be 
manufactured  in  Canada,  as  aforesaid,  shall  apply  to  logs 
or  timber  cut  and  in  use  in  Canada  for  any  purpose  for 
which  logs  or  timber  in  the  unmanufactured  state,  are  or 
may  be  used. 

"  (5)  Provided,  further,  that  these  regulations  shall  not 
apply  to  the  east  half  of  the  township  of  Aweres,  in  the 
district  of  Algoma,  containing  18^  square  miles,  nor  to  22 


.XXXI.]  SMTLIE  V.  THE  QUEEN.  215 

^uare  miles  in  the  district  of  Thunder  Bay  composed  of   JadgnMsk 
berths  2,  3,  and  4  of  the  timber  sale  of  1890.  Street,  J. 

**  (6)  The  foregoing  regulations  shall  not  come  into  force 
unless  and  until  they  shall  be  approved  by  an  Act  of  the 
Legislature.'' 

On  17th  January,  1898,  an  Act  was  passed  by  the  Leg- 
islature of  the  Province  of  Ontario  in  the  following  terms: — 

•*  61  Vict.  ch.  9  (O.),  passed  17th  January,  1898. 

"  An  Act  respecting  the  Manufacture  of  Pine  cut  on  the 
Crown  Domain. 

"  Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows : — 

"  1.  All  sales  of  pine  timber  limits  or  berths  by  the  Com- 
missioner of  Crown  Lands  which  shall  be  hereafter  made, 
and  all  licenses  or  permits  to  cut  pine  timber  on  such 
limits  or  berths  thereafter  granted  by  the  Commissioner, 
shall  be  so  made  or  granted  subject  to  the  condition  set 
out  in  the  first  regulation  of  Schedule  A.  of  this  Act,  and 
it  shall  be  sufficient  if  such  condition  be  cited  or  mentioned 
as  "  The  Manufacturing  Condition  "  in  all  notices,  licenses, 
and  permits  or  agreements  or  other  writing. 

"*  2.  The  regulations  set  out  in  Schedule  A.  to  this  Act  are 
hereby  approved. 

"  3.  The  Lieutenant-Governor  in  Council  may  make  any 
further  or  additional  regulations  necessary  to  enable  the 
Commissioner  of  Crown  Lands  to  carry  into  effect  the 
object  and  intent  of  the  regulations  contained  in  Schedule  A. 

"  4.  Section  1  of  this  Act  shall  come  into  force  on  the 
passing  hereof,  and  the  other  parts  of  this  Act  shall  come 
into  force  on  the  29th  day  of  April,  1898." 

Schedule  A. — (Schedule  A.  reproduces  the  above  regula- 
tions of  the  17th  December,  1897.) 

After  the  29th  April,  1898,  the  suppliants  applied  to  the 
Commissioner  of  Crown  Lands  for  a  renewal  for  the  year 
1898-9  of  their  said  licenses,  without  the  insertion  of  the 
provision  in  the  regulations  of  I7th  December,  1897, 
referred  to  in  the  above  statute  &s    "  the  manufacturing 
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Jvdgmflnt.  condition,"  but  the  Commissioner  refused  to  issue  the 
,  J.     license  without  this  condition. 

It  is  admitted  that  the  suppliants  had  complied  with 
all  former  conditions  in  the  licenses  previously  issued  to 
them. 

Having  obtained  leave  for  the  purpose,  they  have  now 
filed  their  petition  of  right,  praying  for  a  declaration  of 
their  right  to  a  renewal  of  their  licenses  without  the  maiv- 
ufacturing  condition,  and  damages  for  the  loss  they  have 
sustained  by  reason  of  the  refusal  of  this  right. 

Their  claim,  at  the  argument,  was  placed  upon  the 
ground  that  they  or  their  predecessors  had  purchased  the 
right  to  the  timber  upon  the  limits  from  the  Crown  upon 
a  contract  for  perpetual  renewal  of  the  yearly  license,  so 
long  as  they  should  comply  with  the  regulations  in  force 
at  the  time  they  purchased,  and  that,  in  the  absence  of  the 
clearest  provisions  to  that  effect  in  the  writings  forming 
their  contract,  it  would  be  uureasonable  to  hold  their 
rights  to  be  subject  to  alteration  from  year  to  year,  to 
their  prejudice,  by  orders  in  council  made  without  their 
consent. 

In  my  opinion,  not  only  the  terms  of  the  original  licenses 
themselves,  which,  primd  fade  at  all  events,  must  be  taken 
to  shew  the  rights  of  the  licensees,  but  everything  sur- 
rounding the  transaction,  before  and  since,  is  opposed  to 
the  contention  of  the  suppliants.  In  the  first  place,  the 
statute  under  which  the  Commissioner  of  Crown  Lands 
acts  is  as  clear  as  words  can  make  it :  he  is  empowered  to 
issue  licenses,  but  only  upon  the  terms  prescribed  from 
time  to  time  by  orders  in  council,  and  he  is  forbidden  to 
grant  any  license  for  a  longer  period  than  a  year.  The 
object  of  the  Act  is  plainly  to  prevent  the  Government 
existing  at  any  particular  time  from  binding  itself  or 
future  Governments  to  abide  by  any  particular  regulations 
in  their  management  of  these  immensely  valuable  portions 
of  the  public  propei*ty,  lest  new  circumstances  should  make 
it  advisable  in  the  public  interest  that  changes  should  be 
made.     The  object  of  tiie  Legislature  to  permit  merely 
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temporary  and  not  permanent  regulations  to  be  made  Jndgmjmt, 
being  plainly  and  distinctly  set  forth  in  the  Act,  the  sti«et,J. 
language  of  the  orders  in  council  passed  under  it  must  be 
read  by  the  light  so  furnished,  and  certainly  should  not 
be  strained  so  as  to  convey  an  intention  of  departing  from 
it.  The  intending  purchaser  is  notified  that  his  license 
will  only  be  issued  **  subject  to  existing  Crown  timber 
regulations,  and  to  such  regulations  as  may  hereafter  be 
established  by  order  in  council,  and  also  to  all  orders  in 
council  now  existing  or  hereafter  to  be  adopted  affecting 
licensed  territory." 

In  accordance  with  this  provision,  the  licenses  when 
issued  are  made  upon  condition  that  the  licensees  shall 
comply  not  only  with  all  regulations  that  are,  but  also  with 
those  that  may  be,  established  by  order  in  council.  With 
the  licenses  are  incorporated  by  reference  the  regulations  of 
1869  in  force  at  the  time,  and  it  is  upon  the  5th  regula- 
tion that  the  suppliants  very  largely  found  their  claims. 
The  terms  of  that  regulation  are  that  "license  holders 
who  shall  have  complied  with  all  existing  regulations 
shall  be  entitled  to  have  their  licenses  renewed  on  appli- 
cation to  the  Commissioner  of  Crown  Lands,"  etc.  If  this 
regulation  stood  alone,  without  the  Act  under  which  it 
was  made,  the  conditions  of  sale  at  which  the  purchase 
was  made,  and  the  license  which  is  to  be  read  with  it, 
there  would  be  the  greatest  force  in  the  argument  that  the 
original  licensee  was  entitled  to  a  perpetual  renewal  of  his 
license  from  year  to  year  upon  compliance  with  the 
regulations  in  force  when  it  was  granted.  But  the  Com- 
missioners of  Crown  Lands  in  granting  the  licenses  has 
imposed  upon  the  licensees,  as  he  was  bound  to  do  by  the 
existing  Act  and  regulations,  the  condition  that  not  only 
the  regulations  in  force  at  the  time  the  licenses  were 
granted,  but  those  to  be  established,  should  be  complied 
with;  and  the  right  of  renewal  conferred  by  the  5th 
r^ulation  of  1869  must  be  taken  to  be  a  right  of  renewal 
upon  the  conditions  in  force  at  the  time  of  the  renewal 
In  other  words,  persons  desiring  to  obtain  timber  licenses 
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Judgment,  are  notified  by  statute,  by  conditions  of  sale,  and  by  the 
Street,  J.  form  of  license  offered  them,  that  they  can  only  obtain 
them  upon  the  understanding  that  the  conditions  upon 
which  they  are  granted  may  be  altered  from  time  to  time 
at  the  discretion  of  the  Government,  and  that  as  their  sole 
protection  against  wrong  they  must  rely  upon  what  has 
been  termed  "  the  infallible  justice  of  the  Crown,"  by  the 
late  Vice-Chancellor  Esten  in  Craig  v.  Templeton  (1860),  8 
Gr.  483. 

Such  a  bargain  is  by  no  means  remarkable  or  unknown 
even  in  cases  where  the  Crown  is  not  a  party  :  see  Peps  v. 
City  and  Suburban  Permanent  Building  Sodety,  [1893] 
2  Ch.  311,  and  the  class  of  cases  there  referred  to. 

The  sentences  to  which  I  was  referred  by  counsel 
occurring  in  the  report  of  the  Commissioner  of  Crown 
Lands  to  the  Provincial  Legislature  in  the  year  1872,  do 
not  appear  to  establish  or  assert  any  different  interpreta- 
tion of  the  rights  of  licensees.  The  Commissioner,  it  is 
true,  asserts  that  they  have  vested  rights  to  a  renewal  of 
their  licenses,  but  it  is  plain  that  he  contemplates  only 
such  a  renewal  as  that  which  has  always  been  conceded  to 
them,  viz.,  a  renewal  subject  to  the  conditions  and  regula- 
tions in  force  at  the  time  the  renewal  is  granted. 

Reference  was  properly  directed  upon  the  argument  to 
the  contemporaneous  interpretation  placed  by  the  executive 
officers  of  the  CVown,  upon  the  regulations  affecting  the 
rights  of  license  holders,  and  the  manner  in  which  they 
had  been  dealt  with  from  time  to  time  by  the  Department^ 
as  bearing  upon  the  meaning  which  should  now  be  placed 
upon  them.  It  appears  from  the  evidence  of  Mr.  Aubrey 
White,  the  present  Assistant  Commissioner  of  Crown  Lands, 
whose  experience  in  the  department  goes  back  many 
years,  that  the  invariable  practice  has  been  to  embody  in 
€?very  license,  whether  an  original  or  a  renewal,  all  changes 
effected  by  orders  in  council  in  force  at  its  date.  This 
practice  is  apparent  in  the  renewals  of  the  licenses  under 
which  the  suppliants  claim.  They  and  their  predecessors 
periodically  accepted  licenses  which  contained  not   only 
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the  condifcions  in  force  at  the  time  of  the  original  licenses,  Jadgment. 
bat  all  those  additional  ones  subsequently  adopted,  and    g^j^eet  J. 
paid  the  additional  ground  rent  and  Crown  dues  on  timber 
cut,  imposed  by  the  regulations  of  April,  1887. 

These  considerations  appear  to  me  conclusive  against 
the  contention  of  the  suppliants  that  they  are  entitled  to 
renewals  of  their  licenses  free  from  any  conditions,  to 
which  they  object,  coming  into  force  after  the  original 
licenses  under  which  they  claim. 

It  is  further  argued,  however,  that,  even  if  this  be  the 
true  construction  to  be  placed  upon  their  rights,  the 
language  of  the  Act  61  Vict.  ch.  9,  above  set  forth,  applies 
only  to  licenses  issued  upon  sales  made  after  it  was 
passed,  and  not  to  renewals  of  licenses  issued  upon  sales 
made  before  it  was  passed.  Had  the  first  section  of  the  Act 
stood  alone,  I  think  I  should  have  agreed  with  this  view ; 
bat  the  4th  section  brings  into  force  on  29th  April,  1898, 
the  order  in  council  of  17th  December,  1897,  the  first  sec- 
tion of  which  requires  what  is  called  in  the  Act  "  the  man- 
ufacturing condition"  to  be  made  a  condition  of  every 
license  or  permit  to  cut''  pine  timber  which  should  be 
issued  after  the  30th  April,  1898.  It  is  urged  that  the 
injustice  of  interfering  with  the  vested  rights  of  existing 
licensees  obliges  the  Court  to  place  the  strictest  possible 
construction  against  the  Crown  upon  the  Act  and  the 
order  in  council  as  being  ex  post  facto  legislation.  I  da 
not  think,  however,  that  I  should,  in  regard  to  this  legis- 
lation, do  more  than  apply  to  it  the  ordinary  rules  of  con- 
traction. 

It  is  not  ex  post  facto  legislation  ;  it  is  a  simple  applica- 
tion to  the  undoubted  rights  of  the  suppliants  of  the 
undoubted  rights  of  the  Crown.  The  rights  of  the  suppli- 
ants are  to  have  their  licenses  renewed  according  to  the 
conditions  which  at  the  time  of  renewal  have  been  gener- 
ally imposed  upon  license  holders,  and  so  long  as  renewals 
are  offered  them  upon  conditions  which  the  Crown,  as 
represented  by  the  Provincial  Qovemor  in  Council,  has  the 
power  to  impose,  no  breach  of  the  rights  of  the  supplianta 
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Jndgment,  is  committed.  It  is  no  part  of  my  duty  to  adjudicate  upon 
Street,  J.  the  question  as  to  whether  the  conditions  of  the  order  in 
council  of  December,  1897,  are  unduly  onerous,  or  to  criti- 
cise the  discretion  exercised  by  the  Crown  in  imposing 
them.  I  find  here  in  the  order  in  council  of  the  17th  Decem- 
ber, 1897,  a  plain  and  unambiguous  direction  that  every 
license  or  permit  to  cut  timber  issued  on  or  after  the  30th 
April,  1898,  shall  contain  and  be  subject  to  what  is  called 
in  the  Act  "  the  manufacturing  condition ; "  and  if  this 
language  is  not  plain  enough,  I  find  in  the  5th  paragraph  of 
the  order  in  council  internal  evidence  that  it  was  intended 
to  be  applicable  to  past  as  well  as  future  sales.  To  con- 
strue it  as  the  suppliants  ask,  I  should  have  to  apply  to  the 
word  "  license "  in  the  1st  paragraph  the  meaning  of 
"original  license,"  and  to  treat  it  as  not  including  the 
renewals  of  existing  licenses,  a  sense  in  which  I  can  not 
find  it  has  ever  been  used,  and  which  appears  to  me  to  be 
contrary  to  the  spirit  as  well  as  the  letter  of  the  funda- 
mental Act,  chapter  23  of  the  Consolidated  Statutes  of 
Canada. 

I  can  not  pretend  to  explain  why  the  1st  section  of  the 
Act  61  Vict.  ch.  9  should  have  been  so  drawn  as  to  be 
apparently  applicable  to  future  sales  only,  and  not  to  past 
ones,  but  the  later  and  entirely  distinct  paragraphs  2  and 
4  of  the  same  Act  bring  into  force  the  orders  in  council  of 
the  17th  December,  1897,  in  which,  as  I  have  pointed  out, 
there  is  no  ambiguity,  and  which  stand  upon  their  own 
ground.  To  hold  them  applicable  to  new  sales  only 
and  not  to  renewals  also,  would  be  to  strain  their  language 
for  the  purpose  of  introducing  an  innovation  upon  the  long 
established  and  invariable  practice  of  the  Department. 

The  remaining  ground  taken  by  the  suppliants  is  that 
the  Act  61  Vict.  ch.  9  is  lUtra  vires  the  Provincial  Legis- 
lature, as  being  an  encroachment  upon  the  legislative 
authority  reserved  to  the  Dominion  by  the  British  North 
America  Act. 

It  is  declared  by  the  9 1st  section  of  that  Act  that  the 
exclusive  legislative  authority  of  the  Dominion  Parliament 
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extends  to  all  matters  coming  within  the  classes  of  subjects  Judgment, 
there  enumerated,  the  second  of  which  is  "  the  regulation  stnat,  J» 
of  trade  and  commerce,"  and  it  is  further  declaimed  by  that 
section  of  the  Act  that  any  matter  coming  within  any  of 
the  classes  of  subjects  therein  enumerated  shall  not  be 
deemed  to  come  within  the  class  of  matters  of  a  local  or 
private  nature  comprised  in  the  enumeration  of  the  classes 
of  subjects  assigned  by  the  92nd  section  exclusively  to  the 
Legislatures  of  the  Provinces. 

By  the  92nd  section  it  is  declared  that  in  each  Province 
the  Legislature  may  exclusively  make  laws  in  relation  to 
matters  coming  within  the  classes  of  subjects  next  enu- 
merated ;  and  the  5th  of  the  classes  of  subjects  then  enu- 
merated is,  "the  management  and  sale  of  the  public 
lands  belonging  to  the  Province  and  of  the  timber  and 
wood  thereon." 

It  is  proved  on  the  part  of  the  suppliants,  in  support  of 
their  contention,  that  for  many  years  before  the  passing  of 
the  Act  complained  of  (61  Vict.  ch.  9)  a  very  large  number 
of  pine  logs  had  been  exported  from  Ontario,  the  larger 
proportion  of  which  had  been  cut  upon  the  public  lands  of 
the  Province,  under  licenses  similar  to  those  now  in  ques- 
tion. It  is  a  matter  which  may  readily  be  taken  for 
granted  that  if  the  regulations  in  question  be  sustained, 
the  export  of  logs  cut  under  such  licenses  will  be  entirely 
stopped.  It  is  further  shewn  that  the  tariffs  established  in 
the  United  States,  from  time  to  time,  with  regard  to  the 
timber  trade  with  Canada,  have  been  affected  at  times  by 
the  tariffs  adopted  by  the  Dominion  bearing  upon  Cana- 
dian timber,  or  have  been  to  some  extent  regulated  by  or 
been  made  dependent  upon  them.  I  am  asked  to  draw 
from  these  circumstances  the  conclusion  that  the  Acts  and 
regulations  of  which  the  suppliants  are  now  complaining 
are  a  contravention  of  that  part  of  the  British  North 
America  Act  which  reserves  to  the  Dominion  Legislature 
the  exclusive  right  of  making  laws  for  the  "  regulation  of 
trade  and  commerce,"  and  to  hold  that  the  Provincial 
Legislature,  under  the  guise  of  a  regulation  for  the  manage- 
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Jadgment.  ment  of  its  timber,  has  in  reality  attempted  to  interfere 
Sireet,  J.     with  the  regulation  of  trade  and  commerce. 

In  my  opinion,  the  Act  and  regulations  complained  of 
are  clearly  within  the  powers  of  the  Provincial  Legislature, 
and  are  not  in  any  way  an  interference  with  the  regulation 
of  trade  and  commerce,  within  the  meaning  of  the  91st  sec- 
tion of  the  British  North  America  Act. 

In  the  first  place,  it  is  to  be  borne  in  mind  that  the  Pro- 
vincial Legislature  in  passing  this  Act  are  dealing  with  pro- 
perty belonging  to  the  Province,  over  which  they  have  the 
fullest  power  of  control.  They  are  entitled  to  sell  it  or 
to  refuse  to  sell  it ;  and  if  they  sell,  they  have  the  right,  in 
my  opinion,  to  impose  upon  the  purchaser  such  conditions 
as  they  deem  proper  with  regard  to  the  destination  of  the 
timber  after  it  is  cut,  including  the  state  in  which  it  shall 
be  exported,  just  as  they  have  the  right  in  selling  cattle 
from  the  farm  at  their  Agricultural  College  to  stipulate 
that  the  purchaser  shall  not  export  them  alive.  The  con- 
dition that  the  timber  shall  be  sawn  into  lumber  before 
exportatioYi  in  the  one  case  no  doubt  reduces  the  quantity 
of  logs  exported,  just  as  the  supposed  stipulation  in  the 
other  case  reduces  the  quantity  of  live  cattle  exported,  but 
in  each  case  the  matter  is  one  purely  of  internal  regulation 
and  management  by  the  Province  of  its  own  property,  for 
the  benefit  of  its  own  inhabitants. 

The  matter,  I  think,  may  be  placed  beyond  any  question 
by  looking  at  it  in  another  way.  It  is  clear  that  the  right 
to  pass  the  Act  complained  of,  and  the  regulations  accom- 
panying it,  must  exist  either  in  the  Provincial  or  the  Domin- 
ion Legislature,  and  if  the  contention  of  the  suppliants  is 
to  be  adopted,  it  exists  in  that  of  the  Dominion.  Would 
it  be  possible  for  a  moment  to  contend  that  the  Dominion 
Legislature,  under  their  power  of  passing  Acts  for  the 
regulation  of  trade  and  commerce,  could  enact  that  every 
license  to  cut  timber  upon  the  lands  owned  by  the  Province 
of  Ontario  should  contain  a  condition  that  the  timber 
should  be  sawn  into  boards  before  being  exported  ?  And 
would  not  such  an  Act,  if  passed  by  the  Dominion,  be 
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dearly  an  encroachment  upon  the  exclusive  right  of  the  Judgment. 
Provincial  Legislature  to  pass  laws  for  the  regulation  and  street,  J. 
sale  of  the  timber  on  its  own  lands  ? 

The  general  limitations  upon  the  powers  of  the  Dominion 
L^islature  to  legislate  with  regard  to  the  regulation  of 
trade  and  commerce  are  indicated  in  the  report  of  the 
judgment  of  the  Privy  Council  in  the  case  of  Citizens  Ins. 
Go,  of  Canada  v.  Parsons  (1881),  7  App.  Cas.  96,  at  p.  113, 
where  it  was  held  that  those  powers  do  not  comprehend 
the  power  to  regulate  by  legislation  the  contracts  of  a 
particular  basiness  or  trade,  such  as  the  business  of  fire 
insurance,  in  a  single  Province  ;  but,  for  the  reasons  I  have 
given,  it  appears  to  me  that  the  powers  exercised  by  the 
Legislature  of  the  Province  of  Ontario  which  are  ques- 
tioned by  the  suppliants  here,  are  so  plainly  within  those 
exclusively  assigned  to  them,  that  it  is  unnecessary  to 
resort  for  guidance  to  any  of  the  decided  cases. 

Upon  the  whole  case  I  am,  therefore,  of  opinion  that  the 
suppliants  are  not  entitled  to  have  their  licenses  renewed 
except  upon  the  conditions  offered  by  the  Commissioner  of 
Crown  Lands  as  set  forth  in  the  orders  in  council  in  force 
on  the  30th  April,  1898;  and  that  their  petition  must  be 
dismissed  with  costs. 

E.  B.  B. 
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!  [DIVISIONAL  COURT.] 

Regina  V.  Smith. 

! 

j  MunicipcU  Corj)oralion8 — By-law — Regulation  of  HntcktrA — R.  S,  0.  ciL 

I  JJSy  Mec.  o83t  siib-stc,  I4 — Fro  vino  —NerjaXiving  Exception — dmmetkm 

!  — Quashiruf^Cofits. 

A  by-law  of  a  coanty  council  recited  the  provisions  of  sub-sec.  14  of  sec. 
r)S3  of  the  Municipal' Act,  R.  2S.  O.  ch.  223,  and  that  it  was  expedient 
t  o  enact  a  by-law  for  the  purpose  mentioned  in  the  sub-section  ;  it  then 
went  on  to  enact  **  that  no  person  shall  exercise  the  calling  of  a  hawker, 
pedlar,  or  petty  chapman  in  the  county  without  a  license  obtained  as 
ill  this  by-law  provided  ;  "  but  the  by-law  contained  no  such  exception 
as  is  mentioned  in  the  proviso  to  sub-sec.  14,  in  favour  of  the  mana- 
facturer  or  producer  anci  his  servants  : — 

Held,  that  the  by-law  wsis  tiUra  vires  the  council,  and  a  conviction  under 
it  was  bad. 

Held,  also,  following  Regitia  v.  McFarlane  (1897),  17  C.  L.  T.  Occ.  N. 
21>,  that  the  conviction  was  bad  because  it  did  not  negative  the  excep- 
tion contained  in  the  proviso,  and  there  was  no  power  to  amend  it, 
because  the  evidence  did  not  shew  whether  or  not  the  defendant's  acts 
came  within  it. 

The  conviction  was  therefore  quashed,  but  costs  were  not  given  against 
the  informant. 

Statement.  MOTION  by  the  defendant  to  make  absolute  a  rule  nisi 
previously  granted  to  quash  the  conviction  of  the  defen- 
dant by  the  police  anagistrate  for  the  town  of  Pembroke 
and  the  townships  of  Alice,  Fraser,  etc.,  for  unlawfully 
exercising  the  calling  of  a  hawker  or  pedlar,  contrary  to  a 
by-law  ot  the  county  of  Renfrew  passed  on  the  loth  Jane, 
1898,  purporting  to  be  pursuant  to  sec.  583  of  the  Muni- 
cipal Act,  R.  S.  O.  ch.  223,  which  provides  as  follows: — 

583.  By-laws  may  be  passed  by  the  councils  of  the 
municipalities  *  *  and  for  the  purposes  in  this  section 
respectively  mentioned,  that  is  to  say  :     *     * 

14.  For  licensing,  regulating  and  governing  hawkers, 
pedlars  or  petty  chapmen,  and  other  persons  carrying  on 
petty  trades,  or  who  go  from  place  to  place  or  to  other 
men's  houses,  on  foot,  or  with  any  animal,  bearing  or 
drawing  any  goods,  wares,  or  merchandise  for  sale  *  * 
and  for  determining  the  time  during  which  the  license 
nhall  be  in  force ; 
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Provided  always  that  no  such  license  shall  be  required  Statement. 
for  hawking,  peddling  or  selling  from  any  vehicle  or  other 
conveyance  any  goods,  wares  or  merchandise  to  any  retail 
dealer,  or  for  hawking  or  peddling  any  goods,  wares  or 
merchandise,  the  growth,  produce  or  manufa^cture  of  this 
Province,  not  being  liquors  within  the  meaning  of  the  law 
relating  to  tavernsj  or  tavern  licenses,  if  the  same  are  being 
hawked  or  peddled  by  the  manufacturer  or  producer  of 
the  goods,  wares  or  merchandise,  or  by  his  bond  fide 
servants  or  employees  having  written  authority  in  that 
behalf;  and  such  servant  or  employee  shall  produce  and 
exhibit  his  written  authority  when  required  so  to  do  by 
any  municipal  or  peace  ofBcer. 

The  motion  was  heard  by  a  Divisional  Court  composed 
of  Mebedith,  C.J.,  and  Rose,  J.,  on  the  8th  September, 
1899. 

Watsoii,  Q.C.,  for  the  defendant,  contended  that  the 
conviction  was  bad  because  it  did  not  upon  its  face  nega- 
tive the  exception  in  the  proviso  to  sub-sec.  14,  above  set 
out,  and  could  not  be  amended  because  the  evidence  did 
not  shew  that  the  defendant  did  not  come  within  such 
exception,  citing  Regina  v.  McFarlane  (1897),  17  C.  L.  T. 
Oca  N.  29,  upon  the  authority  of  which  case  he  also  asked 
for  costs. 

No  cause  was  shewn. 

December  5,  1899.  The  judgment  of  the  Court  was 
delivered  by 

Mekedith,  C.J. : — 

The  conviction  which  is  moved  against  was  made  on 
the  13th  April,  1899,  by  the  police  magistrate  for  the  town 
of  Pembroke  and  the  townships  of  Alice,  Eraser,  etc.,  and 
is  for  unlawfully  exercising  the  calling  of  a  hawker  or 
pedlar,  to  wit,  going  from  place  to  place  and  from  house  to 
house  with  a  vehicle  drawn  by  horses  and  carrying  goods, 
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Judgment,  wares,  and  merchandise,  to  wit,  sewing  machines,  contrary 
Menditb,  to  a  by-]aw  of  the  corporation  of  the  county  of  Renfrew 
^'J-       numbered  573,  in  that  behalf. 

By-law  No.  573  was  passed  on  the  loth  June,  1898 ;  it 
recites  the  provisions  of  sub-sec  14  of  sec.  583  of  the 
Municipal  Act,  R.  S.  O.  ch.  223,  and  that  it  is  expedient  to 
enact  a  by-law  for  "such  purpose,"  that  is,  the  purpose 
mentioned  in  the  sub-section ;  but  the  enacting  sections  of 
the  by-law  contain  no  such  exception  as  is  mentioned  in 
the  proviso  to  sub-sec.  14  to  the  requirement  of  sec.  1  of 
the  by-law,  which  is  "that  no  person  shall  exercise  the 
calling  of  a  hawker,  pedlar,  or  petty  chapman  in  this 
county  without  a  license  obtained  as  in  this  by-law  pro- 
vided." 

The  provisions  of  the  by-law  are,  in  our  opinion,  for  this 
reason,  ultra  vires  ;  the  power  conferred  by  the  Legislature 
is  limited  by  the  proviso  to  sub-sec.  14 — ^the  power  assumed 
to  be  exercised  by  the  council  is  not  so  limited,  bat  is 
general. 

We  decided  in  Regina  v.  McFarlane  (1897),  17  C.  L.  T. 
Occ.  N.  29,  that  a  similar  conviction  was  bad  because  it 
did  not  negative  the  exception  contained  in  the  proviso, 
and  there  was  no  power  to  amend  it  because  the  evidence 
did  not  shew  whether  or  not  the  defendant  s  acts  came 
within  it. 

For  these  reasons  the  conviction  must  be  quashed. 

In  the  circumstances  of  this  case,  in  the  exercise  of  oar 
discretion  as  to  costs,  we  do  not  give  costs  against  the 
informant. 

E.  B.  B. 


XXXI.]  STIRTON  V.  GUMMBR.  227 

[DIVISIONAL  COURT.] 

StIRTON  V.  GUMMER, 

Liitet  —  Evidence  — AiimUsihilUy  —  Previous  Writings  —  ProvoccUion  — 
Mitigation  of  Damages — Afeaning  of  Words. 

In  libel  for  two  articles  which  were  printed  in  the  defendant's  newspaper 
reflecting  upon  the  character  and  conduct  of  the  plaintiff: — 

lieiff,  that  an  article  in  another  newspaper,  published  before  the  first  of 
the  alleged  libels,  purporting  to  be  an  account  of  an  interview  with  the 
plaintiff  in  which  ne  made  an  attack  upon  the  defendant's  newspaper 
by  its  name,  and  a  letter  signed  by  the  plaintiff,  published  in  two  news- 
papers before  the  second  of  the  alleged  libels,  in  which  the  defendant's 
newspaper  and  ihe  editor  thereof — not  the  defendant  himself — were 
referreti  to  in  abusive  language,  were  admissible  in  evidence  upon  the 
part  of  the  defendant,  in  mitigation  of  damages. 

Percft  V.  Ulasco  (1873),  22  0.  P.  521,  followed. 

HeUi,  also,  per  Ro^E,  J.,  that  editorial  articles  which  appeared  on  the 
same  day  in  the  newspapers  which  published  the  plaintiff's  letter, 
referring  to  it  and  to  the  defendant's  newspaper,  were  also  admissible 
as  famishing  provocation  for  the  second  of  the  alleged  libels ;  Mbredfth, 
C..1.,  contra. 

In  the  first  of  the  alleged  libels  one  of  the  statements  made  about  the 
plaintiff  was  '*  that  during  an  election  campaign  the  party  manasers 
had  to  lock  him  up  to  keep  him  from  disgracing  them  on  the  stump  P' — 

Held,  that  evidence  was  admissible  on  the  part  of  the  defendant  to  explain 
the  meaning  of  the  words  '*lock  him  up." 

MoTiOX  by  the  defendant  to  set  aside  the  verdict  and  Statement, 
judgment  for  the  plaintiff  for  $500  and  costs  in  an  action 
for  libel  tried  before  Ferguson,  J.,  and  a  jury  at  Guelph, 
upon  the  ground  of  the  improper  rejection  of  evidence  and 
upon  other  grounds.  The  facts  and  arguments  are  fully 
stated  in  the  judgments. 

The  motion  was  heard  by  a  Divisional  Court  composed  of 
Meredith,  C.J.,  and  Rose,  J.,  on  the  8th  September,  1899. 

King,  Q.C.,  for  the  defendant. 

W.  R.  RiddeU  and  H.  Guthrie,  for  the  plaintiff*. 

December  5,  1899.     Rose,  J.  :— 

This  was  an  action  of  libel,  tried  before  Ferguson,  J., 
and  a  jury,  at  Guelph,  on  the  27th  March  last,  in  which  a 
verdict  was  given  for  the  plaintiff  for  $500,  and  judgment 
directed  accordingly. 
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As  I  understand  the  facts,  they  are  somewhat  as  follows. 
There  were  published  in  the  city  of  Guelph,  "The  Guelph 
Daily  Advocate  "  and  the  "  Guelph  Daily  Mercury,"  also  the 
"  Guelph  Weekly  Mercury,"  which  papers  apparently  sup- 
ported the  views  and  interests  of  the  Reform  party  ;  there 
were  also  published  "  The  Guelph  Daily  Herald  "  and  "  The 
Guelph  Weekly  Herald,"  which  supported  the  views  and 
interests  of  the  Conservative  party. 

The  plaintiff  was  a  Reformer;  the  defendant,  as  I  under- 
stand, a  Conservative. 

Prior  to  the  writing  of  the  articles  in  quesition,  there  had 
been  an  election  in  which  one  Major  Mutrie  had  bt'en 
elected  to  the  Legislature.  His  election  had  been  pro- 
tested, and  the  protest  had  been  dismissed  by  consent  or 
without  evidence  being  offered  to  support  the  petition. 
The  plaintiff  was  apparently  jubilant,  and,  for  the  purpose 
of  calling  attention  to  the  success  of  the  Liberals  and  to 
the  discomfiture  of  the  Conservatives,  went  to  the  editor 
of  the  "  Advocate "  and  practically  dictated  an  article 
which  appeared  in  such  paper  as  an  interview  with  the 
plaintiff'  by  a  reporter  of  the  "  Advocate."  The  article  was 
headed  "  The  Protest  Aftermath."  In  this  alleged  inter- 
view the  plaintiff  made  some  strong  statements  with  refer- 
ence to  the  Tories,  and  proceeded  to  attack  the  "  Hei-ald  '* 
newspaper.     I  think  I  had  better  give  the  article  in  full : 

**  The  Protest  Aftermath. 

"  An  Advocate  reporter  ran  across  a  little  knot  of  poli- 
ticians this  morning  on  the  street.  The  subject  under 
discussion  was  the  dismissal  of  the  protest  against  Major 
Mutrie,  M.PP.,  Friday,  at  Osgoode  Hall.  Up  came  Dr. 
Stirton,  who  was  one  of  the  chief  Liberal  fighters  last 
election. 

"*  Well,  Dr.,'  said  one  of  the  party,  *I  suppose  you  are 
able  to  sleep  now  since  the  protest  is  settled  ? ' 

** '  Protest,  be  hanged,'  was  the  reply  ;  *  I  have  never  lost 
a  wink  of  sleep  over  that  farce.  Look  here,  now,  haven't 
the  Tory  pushers  made  a  nice  exhibition  of  themselves 
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over  this  wonderful  protest.  After  election  day  they  Judgment. 
yelled  corruption  and  bribery,  and  frothed  and  fumed  as  Rose,  J 
if  they  had  the  hydrophobia.  Why,  the  "  Herald  "  went 
into  a  fit  of  hysterics,  screaming  that  boodle,  beer,  and  bis- 
cuits had  won  the  election.  All  rot.  Now,  when  they  have 
a  chance  to  prove  a  single  case  of  bribery  or  a  corrupt  act, 
they  back  down,  pay  all  their  own  costs,  and  admit  that 
they  were  simply  talking  through  their  hats.  Why  they 
slandered  Alderman  Peterson  and  myself  all  over  this  rid- 
ing, charging  us  with  almost  every  crime  in  the  decalogue. 
They  knew  that  every  charge  was  false.  Yes,  two  or 
three  of  the  Tory  lawyers  have  done  well,  but  you  had 
better  ask  the  Honest  Farmer  his  views.  It  was  a  clean, 
hard  fought  election,  and  just  a  gentle  reminder  of  what 
will  occur  in  Dominion  politics  in  the  future.' " 

This  article  appeared  on  the  24th  September  in  the 
"Guelph  Daily  Advocate,"  and  on  the  26th  September 
there  appeared  in  the  "  Daily  Herald,"  and  on  the  29th 
September  in  the  "  Weekly  Herald,"  an  article  headed 
•'  Don't  Get  Gay."  This  article  was  written  not  by  the 
defendant  but  by  his  editor,  and  was  as  follows :  "  This 
other  fellow  was  a  brilliant  but  erratic  individual,  particu- 
larly the  latter.  Some  years  ago  it  is  related  that  during 
an  election  campaign  the  party  managers  had  to  lock  him 
up  to  keep  him  from  disgiacing  them  on  the  stump.  Dur- 
ing another  campaign  this  worthy  party  heeler  was  director 
of  ceremonies  at  all  the  select  private  festivals  held  in  the 
interests  of  the  candidate.  One  time  he  was  heard  of 
leading  the  waltz  in  a  noted  Essex  street  rendezvous,  with 
the  most  '  regal '  looking  coloured  lady  in  the  city  on  his 
arm,  and  a  half  barrel  of  beer  on  the  table.  On  another 
occasion  he  would  be  announced  as  the  toastmaster  at  an 
'evening'  near  the  ball  park,  pledging  fidelity  to  the 
Liberal  cause  and  devotion  to  the  '  silver-haired '  hostess  in 
a  bumper  of  Key  West." 

On  the  27th  September  a  letter  appeared  in  the  "  Advo- 
cate "  from  the  plaintiff,  and  also  in  the  "  Guelph  Daily 
iiercary "   and  the  "  Guelph   Weekly   Mercury "  in  the 
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Judgment,    issues  of  such  paper  of  the  27th  September.    This  letter 
Rose,  J.     was  as  follows — the  heading  was  not  put  there  by  the 
plaintiff  but  by  the  editor  : 

The  "  Herald  "  Slander. 

*'  To  the  Editor  of  the  '  Advocate  * :  Sir :— Your  valued 
paper  of  last  Saturday  contained  a  few  remarks  I  made  to 
your  reporter  in  reference  to  the  late  protest  in  South 
Wellington.  These  were  made  in  a  casual  off-hand  way, 
and  I  can't  see  that  they  contain  anything  that  I  regret. 
It  has  been,  however,  too  much  for  the  *  Herald,'  and  Mon- 
day night  its  editor  writes  an  article  attacking  me,  which, 
for  pure  journalistic  cowardice,  base  insinuation,  and  false- 
hood, has  rarely  been  equalled  in  the  annals  of  newspaper 
life  in  this  city.  The  editor  of  the  '  Herald  '  has  cunning, 
however."  And  then  follows  an  attack  upon  the  editor, 
referring  to  him  as  the  "  Herald  editor  "  or  the  *'  editor  of 
the  Herald"  in  very  strongly  abusive  language.  On  the 
29th  September  the  "  Herald  "  replied  in  doggerel  rhyme, 
the  substance  of  the  rhyme  being  substantially  the  same  as 
the  article  of  the  26th  September.  There  appeared  la 
both  the  "Advocate"  and  the  "Mercury,"  on  the  same 
date  as  the  publication  of  the  plaintiff 's  letter,  editorials 
referring  to  the  letter, and  also  to  the  "  Herald  "  newspaper. 

For  the  articles  appearing  in  the  "  Herald  "  the  plaintiff 
has  brought  this  action  against  the  defendant,  the  publisher 
and  proprietor. 

The  articles  to  which  I  have  referred,  as  well  as  the 
editorials,  were  set  out  in  the  pleadings.  The  defendant 
contended  that  he  had  a  right  to  have  go  before  the  juiy 
the  whole  of  the  articles,  including  the  editorials,  as  foun- 
dation for  an  argument  before  them  that  the  articleB 
written  in  the  "  Herald  "  were  merely  fair  comment,  or,  if 
not,  in  mitigation  of  damages.  The  learned  Judge  admitted 
the  alleged  interview  published  on  the  24th  September, 
but  refused  to  admit  the  letter  written  by  the  plaintiff,  (m 
the  ground  that  it  attacked  not  the  defendant  but  the 
editor,  and  also  refused  to  admit  the  editorials. 
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The  defendant  now  moves  for  a  new  trial,  alleging  error  Judgmani. 
in  such  ruling.  He  also  urges  as  error  the  refusal  by  the  Bme,  J, 
learned  Judge  to  allow  the  defendant  to  give  evidence  of 
the  meaning  of  the  words  "  lock  him  up "  in  the  article 
headed  "  Don't  Get  Gay,"  the  learned  Judge  stating  that 
the  words  could  have  but  one  meaning  only,  his  language 
being  "  It  means  '  put  him  in  the  lock-up.' " 

I  am  unable  to  see  any  ground  upon  which  the  refusal 
to  allow  the  letter  to  be  given  in  evidence  can  be  sup- 
ported. I  think  it  is  drawing  too  fine  a  distinction  to  say 
that  when  the  "  Herald  "  was  attacked,  as  it  was  in  the 
alleged  interview  and  subsequently  in  the  plaintiff's  letter, 
as  will  appear  by  the  opening  sentences,  because  the  attack 
by  the  plaintiff  was  subsequently  confined  to  the  editor, 
the  letter  is  not  admissible.  And,  even  had  the  letter  not 
referred  to  the  *'  Herald  "  in  terms,  but  only  to  the  editor 
of  the  •*  Herald,"  I  should  be  of  opinion  that  it  was  admis- 
sible. The  four  articles, — I  am  not  now  speaking  of  the 
editorials, — were  all  the  outcome  of  the  attack  made  by 
the  plaintiff  upon  the  "  Herald  "  newspaper,  and,  although 
the  answer  to  the  attack  was  vicious  and  couched  in 
language  suggesting  the  lowest  of  thoughts  and  the  most 
degrading  of  actions,  I  cannot  see  why  the  jury  should 
not  have  had  the  whole  of  the  articles  placed  before  them 
for  the  purpose  of  determining  what  manner  of  man  the 
plaintiff'  was — the  language  he  used  in  attacking  the  "  Her- 
uid" — to  enable  them  to  judge  whether  it  lay  in  his 
mouth  to  complain  very  bitterly  if,  having  used  coarse 
and  offensive  lancvunore  with  reference  to  the  "  Herald  "  and 
its  editor,  he  should  be  answered  in  terms. 

I  am  further  of  opinion  that  the  connection  between  the 
publisher  and  proprietor  of  the  *'  Herald  "  and  the  editor 
is  too  close  to  enable  the  plaintiff,  after  having  attacked 
the  newspaper  and  its  editor,  to  have  withheld  from  the 
jury  such  attack,  because  he  says  that  that  is  a  matter 
lietween  himself  and  the  editor  only.  Nor  does  it  seem  to 
ine  to  make  any  difference  that  the  letter  afforded  a  cause 
of  action  to  the  editor,  for  it  might  well  at  the  same  time 
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Judgment,  ly^  ^  provocation  to  the  defendant  or  to  those  who  had 
Rose,  J.  charge  of  the  newspaper,  and  be  defamatory  of  a  third 
party,  and  I  think  that  it  might  well  be  used  by  the 
defendant  to  cut  down  the  damages  which  he  would  have 
to  pay  as  being  the  provocation  which  caused  the  writing 
of  the  articles  in  question,  although  it  afforded  a  cause  of 
action  to  the  editor,  if  unjustifiable  statements  were  made 
respecting  him  personally. 

I  am  at  a  loss  to  see  why  a  defendant  in  an  action  of 
slander  or  libel  may  not  ask  to  have  the  jury  put  in  pos- 
session of  all  the  facts  which  would  shew  what  moved  him 
to  make  the  statements  complained  of.  Whether  such 
facts  would  appear  to  the  jury  to  be  in  aggravation  or  in 
mitigation,  would  be  for  them  to  consider. 

The  defendant  might  well  say :  "  I  have  been  at  fault,  I 
adroit  my  fault,  but  my  conduct  has  not  been  so  malicious 
as  it  would  otherwise  appear,  because  I  was  incited  to  it 
by  something  that  the  plaintiff  said  ;  I  admit  that  what  he 
said  afforded  no  justification  for  my  language,  but  I  do 
urge  that,  having  regard  to  the  frailty  of  human  nature, 
the  provocation  I  received  makes  my  conduct  appear  in  a 
light  not  so  bad  as  it  would  have  appeared  in  had  I,  mali- 
ciously, wantonly,  and  without  any  provocation,  used  the 
language  of  which  complaint  is  made."  I  think,  there- 
fore, the  letter  in  (question  should  have  been  admitted  in 
evidence. 

The  giving  in  evidence  of  the  interview  and  the  letter 
was  urged  on  the  ground  that  the  **  Herald  "  articles  were 
fair  comments.  I  should  not  be  inclined  to  interfere  on 
any  such  ground,  for  I  do  not  see  how  any  reasonable  man 
could  conclude  that  they  were  fair  comments.  It  may  be 
that  technically  the  defendant  had  the  right  to  have  them 
go  before  the  jury  so  that  he  might  argue  that  they  were 
fair  comments,  but  if  the  jury  had  found  for  the  defendant 
on  that  ground,  I  do  not  see  how  the  finding  could  be  sup- 
ported. But  on  the  ground  that  the  defendant  was  entitled 
to  have  the  interview  and  the  letter  go  before  the  jury  as 
evidence  in  mitigation  of  damages,  I  think  the  motion  must 
succeed. 
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I  am  also  of  opinion  that  the  learned  Judge  was  in  error  Judgment. 
in  ruling  that  the  meaning  that  he  placed  upon  the  words  Rose,  J. 
"lock  him  up  "  was  the  only  meaning  that  they  could  bear, 
and  in  rejecting  evidence  of  any  other  meaning.  If  I  had 
to  find  the  fact  as  to  the  meaning  of  the  words,  I  do  not 
think  I  could  accept  the  meaning  which  my  learned 
brother  put  upon  them.  It  seems  to  me  that  they  are  open 
to  a  different  meaning,  and  I  favour  that  suggested  by  the 
defendant,  namely,  that  the  plaintiff  was  not  allowed  to 
speak  at  political  meetings,  or,  as  somewhat  graphically 
expressed  at  the  trial,  that  **  they  put  a  padlock  on  his 
tongue."  Whether  this  objection  by  itself  would  on  the 
facts  of  this  case  be  sufficient  ground  for  granting  a  new 
trial,  I  much  doubt. 

I  have  had  more  doubt  as  to  the  defendant's  right  to 
have  the  editorials  placed  before  the  jury.  It  may  be 
that  it  is  a  fair  inference  from  the  plaintiff's  own  examina- 
tion for  discovery  and  at  the  trial  that  these  editorials 
were  instigated  by  him ;  that  his  connection  with  news- 
paper work  was  such  that  it  might  fairly  be  inferred  that 
he  would  have  reason  to  believe  that  the  publication  of 
his  letter  would  be  accompanied  by  editorials,  and  that, 
while  he  may  not  be  liable  for  any  libellous  statements 
made  in  such  editorials,  it  would  only  be  fair  to  the 
defendant  for  the  jury  to  have  before  them  the  words 
used  by  the  plaintiff's  jigents  to  whom  he  intrusted  the 
publication  of  his  letter  to  the  world,  at  the  time  that 
such  agents  did  so  publish  the  letter. 

But,  apart  from  such  considerations,  I  think  they  were 
admissible.  If  a  man  were  on  his  trial  on  a  charge  of 
murder,  could  he  not  shew  that  being  suddenly  and  with- 
out warning  assaulted,  receiving  a  severe  blow  in  the  face, 
he,  blinded  by  pain  and  passion,  mistook  the  deceased  lor 
his  assailant,  and  striking  him  killed  him  ?  The  deceased 
in  such  a  case  would  not  in  any  wise  be  responsible  for  the 
blow  which  caused  the  pain  and  anger,  and  yet  can  any 
one  doubt  that  to  measure  the  gravity  of  the  oflFence  it 
would  be  proper  to  consider  the  circumstances  under  which 
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Judgment,  the  death  was  caused  ?  Again,  if  a  newspaper  had  attacked 
Rose,  J.  ^  nian  in  a  series  of  articles,  and  a  third  person  had  written 
a  letter  to  the  same  paper  continuing  the  attack,  and  the 
person  thus  attacked  had  answered  in  an  article  defaming 
such  third  person,  could  he  not,  defending  an  action 
by  such  third  person,  give  in  evidence  in  mitigation  of 
damages  the  writing  of  the  previous  newspaper  articles  as 
well  as  the  letter  ?  This  must,  I  think,  be  admitted,  and 
yet  the  plaintiff  in  such  an  action  would  neither  liave 
written  nor  inspired  the  articles.  It  must  be  remembered 
that  damages  are  given  not  only  to  compensate  the  plain- 
tiff, but  also  to  punish  the  defendant,  to  impose  a  penalty 
on  "  an  exhibition  of  spite  and  ill  will "  (Odgers,  p.  292), 
and  to  measure  justly  the  misconduct  one  must  know  the 
exciting  cause.  I  do  not  see  how  such  evidence  could 
lessen  the  damages  to  be  awarded  to  the  plaintiff  to  com* 
pensate  him  for  the  injury  sustained  by  him.  For  such 
damages  the  defendants  must  be  responsible  if  caused  by 
his  unlawful  act. 

I'he  distinction  between  compensatory  and  punitiire 
damages  is  pointed  out  in  Odgers,  at  pp.  301,  302,  as 
follows  :  "But  in  all  cases,  the  absence  of  malice,  though 
it  may  not  be  a  bar  to  the  action,  may  yet  have  a  material 
effect  in  reducing  the  damages.  The  plaintiff  is  still 
entitled  to  reasonable  compensation  for  the  injur}"  he  has 
suffered ;  but  if  the  injury  was  unintentional,  or  was  com- 
mitted under  a  sense  of  duty,  or  through  some  honest 
mistake,  clearly  no  vindictive  damages  should  be  given." 
It  is  clear,  therefore,  that  the  fact  that  the  act  sought  to  be 
given  in  evidence  was  not  the  act  of  the  plaintiff  is  not  the 
test  of  its  admissibility. 

On  the  whole  I  think  that  the  editorials  should  have 
been  submitted  to  the  jury  to  enable  them  to  ascertain  how 
the  defendant  was  situated,  against  what  his  paper  was 
defending  itself,  and  the  extent  of  his  misconduct  for 
which  punishment  should  be  awarded.  Otherwise  I  do 
not  see  how^  they  would  be  able  to  determine  the  amount 
of  damages  that  fairly  and  justly  the  defendant  should  pay. 
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Since  writing  the  above,  I  have  read  the  judgment  in   Judgment. 
Percy  v.  Olasco  (1873),  22  C.  P.  521,  and  it  seeras  to  me     rob©,  j. 
that  all  I  have  said  is  in  strict  accordance  with  the  judg- 
ment of  the  Court  as  delivered  by  Hagarty,  C.  J.     I  do  not 
see  that  I  have  stated  any  new  proposition. 

I  think  the  defendant  fails  on  the  other  grounds  taken 
in  his  notice  of  motion.  None  was  urged  before  us  save 
the  one  as  to  special  damage,  which  we  disposed  of  on  the 
argument. 

For  these  reasons,  I  think  the  verdict  must  be  set  aside 
and  the  case  sent  back  again  for  a  new  trial,  and,  as  the 
plaintiff  insisted  upon  his  right  to  have  the  letter  and  the 
editorials  excluded,  I  think  the  costs  of  the  motion  and  of 
the  former  trial  must  be  costs  in  the  cause  to  the  defendant 
in  any  event. 

Hkredith,  C.J. : — 

Mr.  Riddeirs  argument  that  the  prior  publications  by 
the  plaintiff  defamatory  of  the  defendant,  tendered  in 
evidence  by  his  counsel  at  the  trial  and  rejected  by  my 
brother  Ferguson,  were  inadmissible  in  evidence,  even  in 
mitigation  of  damages,  certainly  finds  strong  support  in 
the  decisions  of  the  American  Courts. 

The  provocation  which  is  admissible  in  evidence,  accord- 
ing to  those  decisions,  must  be  not  only  matter  relevant 
to  the  defamatory  statements  complained  of,  but  the 
publication  must  have  been  made  in  a  moment  of  heat  and 
passion  induced  by  the  immediately  preceding  acts  of  the 
plaintiff:  Townshend  on  Slander  and  Libel,  4th  ed.,  par. 
4U;  SheffiU  v.  VanDeusen  (1860),  15  Gray  (81  Mass.) 
485 ;  Heiser  v.  Loomis  (1881).  47  Mich.  16 ;  Reiser  v.  Smith 
(1882),  71  Ala.  481 ;  46  Am.  Rep.  342;  Quinihy  v.  Min- 
neeota  Tribune  Co.  (1888),  38  Minn.  528. 

The  principle  upon  which  such  evidence  is  admissible  is 
stated  to  be  the  same  as  that  upon  which  evidence  of 
provocation  is  received  in  cases  of  homicide,  and  it  follows, 
it  is  said,  that  if  there  has  been  time  and  opportunity  for 
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Judgment,    "hot  blood  to  cool "  and  calm  reason  to  resume  its  ordin- 
Meredith,    ^ry  control,  a  mere  provocation  not  connected  with  the 
C.J.        wrong  complained  of  cannot  be  shewn. 

In  SfieffiU  V.  VanDeusen,  which  was  an  action  for 
.s^lander,  evidence  of  provocation  on  the  evening  of  the  day 
before  that  on  which  the  slander  complained  of  was 
uttered  was  held  to  be  inadmissible. 

In  Keiser  v.  Smith  evidence  of  a  libel  on  the  defendant 
published  in  the  morning  of  the  day  on  which  the  assault 
complained  of  was  committed,  was  rejected,  it  being  held 
that  the  provocation  was  not  so  recent  and  immediate  as 
to  induce  a  presumption  that  the  violence  complained  of 
was  committed  under  the  immediate  influence  of  the 
passion  excited  by  it. 

The  learned  Judge  who  delivered  the  judgment  of  the 
Court  referred  to  Fraser  v.  Berkeley  (1836),  7  C.  &  P.  621, 
as  the  only  adjudged  case  to  the  contrary  which  he  had 
found,  and,  speaking  of  that  case,  said  that  the  libel  was 
there  admitted  in  mitigation  of  damages  in  entire  dis- 
regard, as  the  Court  thought,  of  sound  reason  and  the  wise 
policy  of  the  law.  "  1  am  aware,"  he  added,  "  of  no  case  in 
England  or  America  where  it  has  been  since  approved." 

It  seems  to  be  agreed  that  the  principle  upon  which 
such  evidence  is  admitted  in  actions  for  defamation  is  the 
same  as  that  in  accordance  with  which  it  is  held  to  be 
admissible  in  cases  of  assault. 

The  English  authorities,  though  they  are  not  uniform, 
and  appear  to  be  somewhat  conflicting,  do  not  restrict  the 
evidence  within  such  narrow  limits  as  do  the  American 
decisions. 

In  Fiiinerty  v.  Tipper  (1809),  2  Camp.  72,  Sir  James 
Mansfield  admitted  evidence  of  defamatory  matter  pub- 
lished by  the  plaintiff  of  the  defendant  before  the  libel 
complained  of  in  mitigation  of  damages. 

In  May  v.  Broivn  (18:24),  3  B.  &  0.  113,  Chief  Justice 
Abbott  refused  to  admit  evidence  of  libels  by  the  plaintiff 
of  the  defendant  even  in  mitigation  of  damages,  although 
he  (lid   admit  general   evidence    that   the   plaintiff  had 
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libelled    the    defendant   before   the    publication   by   the   Judgment, 
defendant  of  the  libel  complained  of.  Meredith. 

The  Court  in  banc  affirmed  the  ruling  of  the  learned  ^■•^* 
Chief  Justice  on  the  giound  that  to  admit  such  evidence 
would  be  unfair  to  the  plaintiff,  as  on  the  pleadings  he  had 
no  notice  of  such  a  defence,  and  .ilso  because  of  the  incon- 
venience by  leading  to  a  multiplication  of  inquiries,  not,  as 
it  was  said,  relevant  to  the  issue  joined  between  the 
parties. 

From  what  is  said  in  argument  and  by  Mr.  Justice 
Bosanquet  in  Tarpley  v.  Blabey  (1830),  2  Bing.  N.  C.  437, 
it  would  appear  that  the  matter  offered  in  evidence  in 
May  V.  Brovm  was  not  published  anterior  to  the  publish- 
ing of  the  libel  complained  of,  though  I  have  not  been  able 
to  find  any  confirmation  of  this  in  either  of  the  reports 
of  that  case  (3  B.  fr  C.  113  ;  4  D.  &  R.  670). 

In  WaJdey  v.  Johnson  (1826),  Ry.  &  M.  422,  Chief 
Justice  Best,  in  rejecting  general  evidence  of  prior  libel- 
lous publications  by  the  plaintiff,  spoke  of  May  v.  Brown 
as  deciding  that  evidence  of  particular  libels  was  inad- 
missible. 

In  Wafts  v.  Fraser  (1835),  7  C.  &  P.  369,  which  was  a 
libel  action,  Ijord  Denman  admitted  as  evidence  in  miti- 
gation of  damages  other  libels  by  the  plaintiff  of  the 
♦lefendant — some  of  them  published  a  month  or  two  and 
some  very  recently  before  the  libel  complained  of  by  the 
plaintiff*. 

In  the  note  to  the  last  case.  Judge  v.  Berkeley  is  referred 
to  as  an  action  for  assault  in  which  Mr.  Justice  Burroughs 
admitted  in  mitiijation  of  damaores  evidence  of  a  series  of 
libellous  articles  respecting  Colonel  Berkeley  in  the  plain- 
tiffs newspaper,  one  of  them  having  been  published  on  the 
day  of  the  assault. 

Watts  V.  Fraser  afterwards  came,  on  a  motion  for  a  new 
trial,  before  the  full  Court,  by  which  it  was  held  that  the 
defendant  in  an  action  for  libel  may  shew  in  mitigation 
of  damages  that  he  was  provoked  to  issue  the  libel  by 
publications  by  the  plaintiff  reflecting  on  him :  (1837),  7 
A.  &  E.  223. 
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Judgment.        In   argument   counsel    for    the    defendant    (Sir    John 
Meredith,    Campbell,  Atty.-Gen.,  Sir  F.  Pollock,  and  Barstow),  admit- 
^'^'       ted  that  there  was  no  doubt  that  the  prior  publications  com- 
plained of  by  the  defendant  were  admissible  in  evidence  in 
mitigation  of  damages  if  they  were  introduced  by  regular 
proof. 

In  Tarfley  v.  Blabey,  already  referred  to,  it  was  held 
that,  in  order  to  justify  the  admission  in  evidence  of  libels 
by  the  plaintiff  in  mitigation  of  damages,  it  must  be  shewn 
with  precision  that  the  libels  relate  to  the  libels  by  the 
defendant. 

In  that  case  it  was  not  shewn  that  the  libels  offered  in 
evidence  were  published  before  the  libel  by  the  defendant 
for  which  the  action  was  brought,  and  a  rejection  at 
nisi  prius  of  evidence  of  them  was  on  that  ground 
affirmed. 

Chief  Justice  Tindal  speaks,  at  p.  441,  of  the  necessity  of 
the  libel  offered  in  evidence  being  "connected  with  the 
libels  proceeding  from  the  defendant,"  not  meaning,  as  I 
understand  his  judgment,  dealing  with  the  same  subject- 
matter,  but  connected  as  tending  to  provoke  the  defendant 
and  having  provoked  him  to  publish  the  libel  of  which 
the  plaintiff  complained. 

Mr.  Justice  Gaselee,  at  p.  443,  however,  seems  to  have 
thought  that  the  libels  to  be  admissible  must  relate  to  the 
same  subject-matter,  agreeing  in  this  respect  w^ith  the  view 
of  the  Court  in  Quimby  v.  Minnesota  Tribune  Co,  (1888), 
38  Minn.  528. 

In  Fraser  v.  Berkeley  (183G),  7  C.  &  P.  621,  which  was 
an  action  for  assault.  Lord  Abinger  admitted  evidence 
of  a  libel  on  the  defendant  and  his  family  to  be  given 
in  mitigation  of  damages,  although  it  was  the  subject 
of  another  action,  and  the  a.ssault  had  been  committed 
two  or  three  days  after  the  publication  of  the  libel. 

From  1837  down  to  1866  the  question  does  not  seem 
again  to  have  been  raised  in  the  English  Courts. 

In  1866  it  was  referred  to  by  Mr.  Justice  Blackburn  in 
Kelly  V.  Sherlock  (1866),  L.  R  1  Q.  B.  at  p.  698,  where  he 
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Bays :  "  Now,  there  can  be  no  set-off  of  one  libel  or  mis-   Jndgment. 
oondnet  against  another ;  but  in  estimating  the  compensa-    Meredith^ 
tion  for  the  plaintiffs  injured  feelings,  the  jury   might        ^•*^" 
fidrly  consider  the  plaintiff's  conduct  and  the  degree  of 
respect  which  the  plaintiff  himself  had  shewn  for  the  feel- 
ings of  others." 

The  leading  English  text  writers  who  deal  with  the 
question  do  not  state  the  law  in  quite  the  same  terms. 
In  Majme  on  Damages,  6th  ed.,  p.  500,  it  is  said  that 
eyidence  that  the  plaintiff  libelled  the  defendant,  though  no 
defence  to  an  action  of  libel,  will  go  in  reduction  of  dam- 
ages, but  such  libels  must  be  shewn  to  relate  to  the  sub- 
ject-matter of  those  published  by  the  defendant,  and  for 
the  latter  proposition  May  v.  Br(yivn  and  Taiyley  v. 
Blahey  are  cited. 

In  Taylor  on  Evidence,  9th  ed.,  par.  344,  dealing  with 
what  a  defendant  may  shew  to  palliate  his  act  of  publish- 
ing a  libel,  the  author  says  that  a  defendant  may  shew  that 
he  had  been  provoked  to  act  as  he  had  done  by  the  conduct 
of  the  plaintiff,  who  had  previously  published  libels  of  him 
respecting  the  same  subject-matter  which  had  only  recently 
come  to  the  knowledge  of  the  defendant,  for  evidence  of 
provocation  by  libels  on  the  defendant  is  admissible  not 
on  the  ground  of  any  right  to  set  off  one  libel  against 
another,  but  from  an  indulgent  consideration  of  the  weak- 
ness which  sometimes  leads  an  angry  man  to  say  ''  that 
he  should  be  sorry  for." 

Mr.  Odgers  seems  to  treat  the  rule  as  broader  than  is 
stated  by  Mr.  Mayne  or  Mr.  Taylor  (Odgers's  Law  of  Libel 
and  Slander,  3rd  ed.,  364).  After  referring  to  Mr.  Justice 
Blackburn's  language  in  Kelly  v.  Sherlock,  he  says :  "  Thus, 
evidence  is  admissible  in  mitigation  of  damages  to  shew 
that  the  plaintiff  had  previously  himself  libelled  or  sland- 
ered the  defendant,  provided  it  be  also  shewn  that  this 
had  come  to  the  defendant's  knowledge  and  occasioned 
his  attack  on  the  plaintiff.  *  *  *  But  not  if  such 
previous  libels  refer  to  other  matters  and  did  not  provoke 
that  sued  on." 

31 — ^VOL.  XXXI.  O.B. 
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Judgment.  Mr.  Folkard,  quoting  from  Mr.  Justice  Blackburn's 
Meredith,  judgment  in  Kelly  v.  Sfierlock,  says  that  *'  in  estimating 
^•'^-  the  damages,  the  jury  may  fairly  consider  the  conduct  of 
the  plaintiff,  and  the  degree  of  respect  he  himself  has  shewn 
for  the  feelings  of  others,"  and  expresses  the  opinion,  citing 
May  V.  Brown,  that  at  most  the  defendant  cannot  be  allowed 
to  do  more  than  prove  the  publication  of  libels  by  the  plain- 
tiff which  are  connected  with  the  libel  which  is  the  subject 
of  the  action,  and  therefore,  he  says,  libels  published  by  the 
plaintiff  of  the  defendant  of  an  earlier  date,  and  in  direct 
relation  to  the  libel  declared  on,  may  be  given  in  evidence 
for  the  purpose  of  mitigating  the  damages ;  as  where  such 
previous  libels  constitute  the  provocation  to  the  principal 
libel :  Folkard's  Law  of  Slander  and  Libel,  Cth  ed.,  pp. 
547-48. 

Mr.  Eraser's  statement  of  the  law  is  as  follows :  "  And 
defendant  can  prove  in  mitigation  of  damages  that  plaintiff 
had,  prior  to  the  publication  of  the  libel  complained 
of,  libelled  or  slandered  the  defendant,  provided  that 
he  can  also  prove  that  this  provoked  him  to  retaliate 
by  publishing  the  libel  sued  for,  but  not  otherwise:'* 
Fraser's  Law  of  Libel  and  Slander,  2nd  ed.,  p.  170. 

Percy  v.  Glaaco  (1873),  22  C.  P.  521,  is  the  only 
reported  case  I  have  been  able  to  find  in  which  the  question 
for  decision  has  been  considered  by  the  Courts  of  this 
Province. 

The  action  was  for  assault,  and  it  was  held  that  evidence 
of  libellous  and  abusive  articles  reflecting  on  the  defendant 
published  on  the  day  of  and  preceding  the  assault  in  a 
newspaper  of  which  the  plaintiff  was  the  proprietor,  were 
admissible  in  evidence  in  mitigation  of  damages.  That 
conclusion  was  reaehed  upon  the*  broad  general  pria«siple 
that  a  defendant  may  in  order  to  mitigate  damages  for 
an  act  which  he  is  unable  to  justify  give  in  evidence  the 
recent  conduct  of  the  plaintiff  towards  him  in  order  to  shew 
that  his  act  was  not  wholly  unprovoked  but  was  committed 
while  he  was  smarting  nnder  the  provocation  he  had 
recently  received  at  the  hands  of  the  plaintiff. 
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Notwithstanding  the  varying  and  somewhat  conflicting  Jndgnwiii. 
cases  and  opinions  which  I  have  quoted,  we  are,  I  thinks    Mereditli» 
bound  to  follow  Percy  v.  Glaaco,  which  seems  to  me  to        ^•^• 
have  been  rightly  decided  both  upon  principle  and  authority. 

To  require  that  the  defamatory  matter  offered  in  evi- 
dence by  a  defendant  in  mitigation  of  damages,  to  be 
admissible,  should  deal  with  the  same  subject-matter  as 
that  dealt  with  by  the  libel  of  which  the  plaintiff  com- 
plains would  be  inconsistent  with  the  principle  of  the 
decision  in  Percy  v.  Glasco,  and  I  can  see  no  good  reason 
why  the  right  should  be  so  limited.  I  can  understand 
that  the  act  of  the  plaintiff  sought  to  be  given  in  evidence 
ought  to  appear  to  be  the  inducing  cause  of  or  provocation 
for  the  wrongful  act  of  the  defendant,  and  that  in  that 
way  the  matter  complained  of  and  that  urged  in  miti- 
gation ought  to  be  connected,  but  beyond  that,  as  it  seems 
to  me,  the  limitation  ought  not  to  be  extended. 

The  language  of  Con.  Rule  488  gives  some  support  to 
this  view,  sis  it  recognizes  the  right  of  a  defendant  to  give 
evidence  with  a  view  to  mitigation  of  damages  as  to  the 
circumstances  under  which  a  libel  or  slander  was  published. 

The  letter  of  the  plaintiff  tendered  by  the  defendant 
should,  in  my  opinion,  have  been  admitted  in  evidence  in 
mitigation  of  damages  on  the  issue  as  to  libel  complained 
of  which  was  afterwards  published. 

I  do  not  understand  that  ipj  learned  brother  rejected 
the  letter  upon  the  ground  with  which  I  have  dealt,  but 
rather  because  in  his  opinion  it  was  defamatory  not  of  the 
defendant  but  of  the  editor  of  his  newspaper,  and  was 
therefore  res  inter  alios  acta.  In  that  view  I  am  unable 
to  agree.  The  attack,  though  mainly  on  the  editor,  refer- 
red to  the  newspaper  by  name,  and  was  calculated  to  injure 
the  defendant,  and  perhaps  as  likely  to  provoke  him  to 
retaliate  as  if  the  attack  had  been  made  on  him  personally. 
It  may  be  observed,  too,  that  the  editor  is  not  referred  to 
by  name,  and  it  may  well  be  that  readers  of  the  news- 
papeis  in  which  the  letters  appeared  would  understand 
them  as  referring  to  the  defendant,  who  was  the  publisher. 
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Judgment    and,  for  all  they  may  have  known,  the  editor,  of  the 

Mmith,    newspaper. 
C.J.  I  do  not  see  my  way  clear  to  differ  from  the  ruling  aa 

to  the  admissibility  of  the  editorials  which  appeared  in 
the  two  newspapers  in  which  the  letter  was  published,  and 
which  referred  to  and  commented  on  it  The  plaintiff  did 
not  write  them  or  direct  them  to  be  written ;  they  were  ad» 
done  by  third  persons  for  whose  acts  he  was  not  respon- 
sible ;  and  they  were  not,  as  it  appears  to  me,  admissible 
upon  the  most  liberal  construction  of  the  rule  of  evidence 
which  I  have  been  considering. 

I  am  unable  to  agree  with  the  ruling  as  to  the  words 
"lock  him  up"  appearing  in  one  of  the  alleged  libels. 
The  meaning  of  the  words  was  a  question  for  the  jury,  and 
I  cannot  agree  that  the  only  meaning  of  which  the  words 
mentioned  were  susceptible  was  that  physical  restraint  had 
been  applied  to  the  plaintiff — assuming  that  the  ordinary 
sense  of  them  was  that,  evidence  was  admissible  of  previous 
occurrences,  conversations,  or  other  matters,  to  explain 
them,  and  that  having  been  given,  it  was  competent  for  the 
defendant's  counsel  to  ask  witnesses  what  they  understand 
by  the  words :  Folkard,  pp.  466-67 :  or,  as  put  by  Chief 
Baron  Pollock  in  Daines  v.  Hartley  (1848),.  3  Ex.  at  p.  206, 
a  witness  may  be  asked,  "  Was  there  anything  to  prevent 
those  words  from  conveying  the  meaning  which  ordinarily 
they  would  convey  ? "  Because  if  there  was,  evidence  of 
that  may  be  given ;  and  then  the  question  may  be  put 
When  you  have  laid  the  foundation  for  it,  the  question 
may  then  be  put,  **  What  did  you  understand  by  them?** 
There  must,  in  my  opinion,  be  a  new  trials  and  the 
costs  of  the  last  trial  and  of  this  motion  should  be  costs  to 
the  defendant  in  any  event 

[The  Court  directed  the  question  of  the  admiasibiUty  of  the  tiro 
editorials  to  be  reargued,  unless  the  defendant  elected  and  undertook 
not  to  offer  them  in  evidence,  which  he  subsequently  did.] 

E.  B.  B. 
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Rb  Mbdland  and  City  of  Toronto. 

Municipal  Oorporationa — Local  Improvements — Block  Pavement — Luk- 
biUiy  to  Bejpcur— Reconstruction— R.  S.  O.  ch.  22S,  sec,  666—62  Firf., 
seas, ;?,  ch.  26,  sec.  4I. 

A  city  corporation  having,  by  by-law  pasted  in  1888,  adopted  the  local 
improvement  system,  a  cedar  block  pavement  was  constructed  as  a 
local  improvement  in  1891,  its  *'  lifetime,"  as  stated  by  the  by-law  for 
levying  the  assessments  therefor,  being  ten  years. 

Sections  664  and  665  of  the  Municipal  Act,  R.  S.  O.  ch.  223,  authorize 
the  passing  of  by-laws  providing  for  the  construction  of  local  improve- 
ments and  the  making  of  assessments  therefor. 

Section  666  provides  that  <*  nothins  contained  in  the  two  preceding  sec- 
tions shall  be  construed  to  apply  to  any  work  of  ordinary  repair  or 
.maintenance,  and  all  works  or  improvements  constructed  under  the 
said  sections  shall  thereafter  be  kept  in  a  good  and  sufficient  state  of 
repair  at  the  expense  of  the    *    *    city    *    *    generally.'* 

JSTe/a,  that  what  the  legislature  contemplated  was  that  the  initial  cost  of 
the  construction  of  the  local  work  or  improvement  should  be  borne  by 
the  owners  of  the  property  benetited  by  it,  bat  that  they  should  not 
be  responsible  for  the  keeping  of  it  in  repair,  that  duty  being  cast  upon 
the  municipality  generally,  and  that  when  it  should  become  necessary 
to  reconstruct  the  work  or  improvement,  the  cost  of  doing  so  should  be 
defrayed  by  the  owners  of  the  property  benefited  by  the  work  of 
reoonntruction. 

Held,  also,  that  this  duty  to  repair  is  imposed  upon  the  municipality  for 
the  benefit  of  those  at  whose  expense  the  work  or  improvement  has 
been  made ;  and  is  not  to  be  confounded  with  the  general  duty  to 
repair,  which  is  one  towards  the  public. 

Hela,  also,  that  this  duty  ends  when  it  becomes  necessary  to  reconstruct 
the  work  or  improvement,  and  that  whenever  it  is  in  such  a  condition 
that  practical  men  would  say  of  it  that  it  is  worn  out  and  not  worth 
repairing,  no  order  for  repair  can  be  made  under  the  amendment  to 
sec.  666  contained  in  sec.  41  of  62  Vict.,  sess.  2,  ch.  26. 

Semble,  that  if  the  dilapidated  condition  of  the  pavement  were  due  to  the 
municipali^  having  m  the  past  neglected  the  duty  to  repair,  the  result 
would  be  different,  the  amending  Act  of  1899  being  applicable  to  cases 
where  the  breach  took  place  before  it  was  passed. 

This  was  an  application  by  William  A.  Medland,  under  StaftanMt. 
sec.  666  of  the  Municipal  Act,  R.  S.  O.  ch.  223,  as  amended 
by  62  Vict.,  sess.  2,  ch.  26,  sec.  41,  for  an  order  respecting 
the  keeping  of  the  pavement  on  Prince  Arthur  avenue, 
in  the  city  of  Toronto,  in  such  a  state  of  repair  as  was 
reasonable  and  proper  and  as  was  required  by  the  section. 

The   municipality    had,    under   the  authority   of   the 
Municipal   Act,  adopted  the  local  improvement  system, 
having  on  the  7th  May,  1888,  passed  a  by-law  for  that 
purpose  under  the  provisions  of  the  Act  then  in  force 
now  contained  in  sec.  682  of  R.  S.  O.  ch.  223. 
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Stetoment.  The  pavement  as  to  which  the  application  was  made 
was  constructed  as  a  local  improvement  in  the  year  1890 
or  1891.  It  was  what  was  called  "  a  block  pavement," 
and  was  composed  of  cedar  blocks,  circular  in  form,  and 
seven  inches  in  leogth,  laid  upon  a  bed  of  clean  gravely 
the  roadway  having  been  first  graded  to  the  proper  level 
with  wooden  curbing  on  each  side  of  it. 

The  number  of  years  during  which  it  was  provided  that 
the  assessment  should  be  levied  to  pay  for  the  cost  of  the 
improvement  was  ten,  counting  from  the  1st  January, 
1891,  which  was  stated  in  the  by-law  for  levying  the 
assessments  (No.  2889)  to  be  "  the  remainder  of  the  life- 
time of  the  payment,  as  certified  by  the  city  engineer." 

The  following  statutory  provisions  are  applicable : — 

R.  S.  O.  ch,  223,  sec.  664.— The  council  of  every  town- 
ship, city,  town  and  village  may  pass  by-laws  for  the 
following  purposes : 

1.  For  providing  the  means  of  ascertaining  and  deter- 
mining what  real  property  will  be  immediately  benefited 
by  any  proposed  work  or  improvement,  the  expense  of 
which  is  proposed  to  be  assessed,  as  hereinafter  mentioned, 
upon  the  real  property  benefited  thereby ;  and  of  ascer- 
taining and  determining  the  proportions  in  which  the 
assessment  of  the  cost  thereof  is  to  be  made  on  the  various- 
portions  of  real  estate  so  benefited. 

«  •  •  •  « 

3.  For  regulating  the  time  or  times  and  the  manner  in 
which  the  assessments  *  *  are  to  be  paid,  and  for 
arranging  the  terms  on  which  persons  assessed  *  *  may 
commute     *     * 

4.  For  effecting  any  such  work  or  improvements  as 
aforesaid  with  funds  provided  by  persons  desirous  of 
having  the  same  efiected. 

•  *  •  «  • 

Sec.  665. — (1)  The  special  rate  to  be  so  assessed  and 
levied  shall  be  an  annual  rate  according  to  the  frontage 
thereof,  upon  the  real  property  immediately  benefited  by 
the  work  or  improvement. 
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Sec.  666. — NothiDg  contained  in  the  two  preceding  Statement. 
aeGtions  shall  be  construed  to  apply  to  any  work  of 
ordinary  repair  or  maintenance ;  and  all  works  or  improve- 
ments constmcted  under  the  said  sections  shall  thereafter 
be  kept  in  a  good  and  sufficient  state  of  repair  at  the 
expense  of  the  township,  city,  town,  or  village  generally. 

By  sec.  41  of  62  Vict.,  sess.  2,  ch.  26,  the  following  clause 
is  added  to  sec.  666:—^ 

And  any  ratepayer  whose  property  adjoins,  and  who 
has  been  assessed  for  the  said  work  or  improvements,  may, 
on  giving  one  month's  notice  to  the  said  municipality  that 
the  said  works  or  improvements  are  not  in  such  good  and 
sufficient  state  of  repair,  apply  by  a  summary  proceeding 
to  a  Judge  of  the  High  Court  of  Justice,  or  to  a  County 
Judge  having  jurisdiction  in  such  municipality,  for  an 
order  respecting  the  keeping  of  the  said  works  or  improve- 
ments in  such  a  state  of  repair  as  may  be  reasonable  and 
proper  and  as  is  hereinbefore  required. 

The  motion  was  heard  by  Meredith,  C.  J.,  in  Court,  on 
the  3rd  October,  1899. 

jP.  a,  Hilton  and  8.  B.  Woods,  for  the  applicant,  con- 
tended that  it  was  the  duty  of  the  corporation  to  repair 
the  pavement,  citing  Hammett  v.  Philadelphia  (1870), 
65  Pa.  Si  146, 155  ;  The  People  v.  City  of  Brooklyn  (1856), 
21  Barb.  484,  488 ;  McCormack  v.  Patchin  (1873),  53  Mo. 
33;  Regina  v.  Inhabitants  of  High  Halden  (1859),  1  F. 
&F.  678;  Regina  v.  Inhabitants  of  GreenJioiv  (1876),  1 
Q.  B.  D.  703  ;  Rex  v.  Inhabitants  of  West  Riding  of  York- 
diire  (1770),  5  Burr.  2594 ;  Rex  v.  Inhabitants  of  County 
of  Bucks  (1810),  12  East  192  ;  Burgess  v.  Northxvich  Local 
Board  (1880),  6  Q.  B.  D.  at  p.  276 ;  Bullock  v.  Dommitt 
(1796),  6  T.  R.  650;  Proudfoot  v.  Hart  (1890),  25  Q.  B.  D. 
42,  49  ;  Brooks  v.  Corporation  oj  Haldiraand  (1878),  3  A. 
IL73. 

FuUerton,  Q.C.,  for  the  corporation  of  the  city  of 
Toronto,  contended  that  the  evidence  established  that  the 
pavement  was  worn  out,  and  that  the  reconstruction  of  it 
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Argument,  should  not  be  imposed  upon  the  corporation  as  a  repair, 
citing  Broadway  Baptist  Church  v.  McAtee  (1871),  8  Bosh 
508  ;  The  State  v.  Corrigan  Consolidated  Street  R  W,  Co. 
(1884-6),  85  Mo.  263  ;  Farrar  v.  City  of  St.  Louie  (1883),  80 
Mo.  379. 


December  18, 1899.  Meredith,  C.J.  (after  stating  the 
facts  as  above)  : — 

The  evidence  adduced  upon  the  motion  shews  that  the 
pavement  is  now  in  a  very  dilapidated  condition  and  worn 
out,  and  the  contention  of  the  corporation  is  that  it  is  so 
dilapidated  and  worn  out  that  it  is  impossible  to  repair  it^ 
and  that  to  put  the  i  oadway  in  a  proper  state  of  repair 
new  blocks  must  be  provided  throughout  the  whole  extent 
of  the  pavement,  and  the  whole  work,  except  the  substra- 
tum on  which  the  blocks  are  laid,  be  practically  renewed. 

That  this  is  the  condition  of  things  is  practically  undis- 
puted, and  there  is  uncontradicted  evidence  on  the  part  of 
the  corporation  that  such  a  pavement  as  the  one  in  ques- 
tion cannot  be  repaired ;  that  from  its  nature  it  gradually 
decays  and  deteriorates  until  at  length  all  the  blocks,  or 
substantially  all  of  them,  become  so  decayed  as  to  render 
necessary  the  reconstruction  of.  the  whole  pavement. 
According  to  the  evidence  of  the  corporation,  the  fate  of 
such  a  pavement  is  not  unlike  that  of  the  "  Deacon's  won- 
derful one-hoss  shay,"  though  in  the  case  of  that  celebratcsd 
vehicle  the  form  which  its  final  dissolution  took  was  due 
to  the  inherent  strength  of  the  material  of  which  it  was 
built,  while  in  the  case  of  this  pavement  to  the  inherent 
weakness  of  its  parts  seems  to  be  attjt'ibutable  its  present 
unfortunate  condition. 

I  am  unable,  however,  to  find  as  a  fact  that,  as  one  of 
the  deponents  who  made  affidavits  on  the  part  of  the  cor- 
poration testified,  the  gravel  bed  upon  which  the  blocks 
were  laid  formed  no  part  of  the  pavement  In  my  opin- 
ion, it  was  an  integral  part  of  it  The  gravel  bed  and  the 
blocks  together  constituted  the  pavement,  as,  if  it  were 
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otherwise  doubtful,  the  contract  and  specifications  taken  Jndgmmk 
in  connection  with  the  by-law  clearly  shew.  M«r«dith» 

The  question  for  decision  is  a  most  important  one^  ^'^* 
involving  as  it  does  the  proper  construction  of  the  local 
improvement  provisions  of  the  Municipal  Act  regulating 
the  incidence  of  the '  burden  of  maintaining  works  and 
improvements  constructed  or  made  under  the  authority  of 
those  provisions. 

Section  666  relied  on  by  the  applicant  reads  as  follows : 
^'  Nothing  contained  in  the  two  preceding  sections  shall  be 
<!onstrued  to  apply  to  any  work  of  ordinary  repair  or 
maintenance,  and  all  works  or  improvements  constructed 
under  the  said  sections  shall  thereafter  be  kept  in  a  good 
and  sufficient  state  of  repair  at  the  expense  of  the  town- 
ship, city,  town,  or  village  generally ;"  and,  as  his  counsel 
•contended,  imposes  upon  the  municipality  the  duty  of 
maintaining  the  works  or  improvements,  though  to  do  so 
may  require  the  entire  renewal  of  them ;  in  other  words, 
their  contention  is  that  once  such  a  work  or  improvement 
is  made,  the  duty  of  maintaining  it  forever  afterwards  at 
the  general  expense  is  cast  upon  the  municipality. 

As  the  corresponding  provision  stood  in  the  Municipal 
Act  in  1859,  its  language  was  more  favourable  to  the  con* 
tention  of  the  applicant  .than  is  that  of  the  present  section. 

In  the  Consolidated  Statutes  of  Upper  Canada,  the  pro- 
vision is  as  follows : 

"  Nothing  contained  in  the  sections  of  this  Act  numbered 
299  to  303  shall  be  construed  to  apply  to  any  work  of 
ordinary  repair  or  maintenance ;  and  every  common  sewer 
made,  enlarged,  or  prolonged,  and  street,  lane,  alley,  public 
way  and  place,  and  sidewalk  therein,  once  made,  opened, 
widened,  prolonged,  altered,  macadamized,  paved  or 
planked,  under  the  said  sections  of  this  Act,  shall  there- 
after be  kept  in  a  good  and  sufficient  state  of  repair  at  the 
expense  of  the  city  generally:"    Ch,  54,  sec.  304. 

The  provisions  of  this  section  remained  practically 
unchanged,  except  that  the  operation  of  them  was  extended 
io  towns  and  incorporated  villages,  until  the  Act  of  1S83 

32 — VOL,  XXXI.  O.B. 
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Judgment.    (46  Vict.  ch.  18  (O.))  was  passed,  when  the  language  wa& 
Meredith,    altered  so  that  the  section  was  made  to  read  as  follows : 
O.J.  €i  Nothing  contained  in  the  preceding  sub-sections  shall 

be  construed  to  apply  to  any  work  of  ordinary  repair  or 
maintenance;  but  all  works  constructed  under  the  said 
preceding  sub-sections  shall  thereafter  be  kept  in  a  good 
and  sufficient  state  of  repair  at  the  expense  of  the  city^ 
town,  or  village  generally:"  Sec.  612,  sub-sec.  3. 

It  will  be  observed  that,  according  to  the  provisions  of 
the  section  as  it  appeared  in  the  Consolidated  Statutes,  it 
is  the  street  which  has  been  paved  that  it  is  made  the 
duty  of  the  municipality  to  repair,  while  under  the  Act  of 
1883  it  is  the  "  work,"  and  under  sec.  666  of  the  present  Act 
it  is  the  "  works  or  improvements,"  which  are  to  be  kept 
in  repair  at  the  general  expense. 

It  is  not  without  significance  that  at  the  time  when  this^ 
change  was  made  the  provisions  of  the  local  improvement 
section  to  which  reference  is  made  in  the  section  in  ques- 
tion were  changed  so  as  to  authorize  the  passing  of  by-laws 
"  for  reconstructing  as  well  as  constructing  "  any  work  to 
which  those  sections  then  extended. 

It  is,  I  think,  at  all  events  since  the  Act  of  1883  was 
passed,  impossible  to  construe  the  section  in  quastion  as 
imposing  on  the  municipality  generally  so  great  a  burden 
as  would  rest  upon  it  if  the  applicant's  contention  were 
given  effect  to.  It  seems  to  me  to  be  reasonably  clear  that 
what  the  Legislature  contemplated  was  that  the  initial  cost 
of  the  construction  of  the  local  work  or  improvement 
should  be  borne  by  the  owners  of  the  property  benefited 
by  it,  but  that  they  should  not  be  responsible  for  the  keep- 
ing of  it  in  repair,  that  duty  being  cast  upon  the  muni- 
cipality generally,  and  that  when  it  should  become  neces- 
sary to  reconstruct  the  work  or  improvement,  the  cost  of 
doing  so  should  be  defrayed  as  the  cost  of  construction 
had  been, — by  the  owners  of  the  property  benefited  by  the 
work  of  reconstruction. 

The  provisions  to  which  I  have  referred,  as  well  as 
those  of  sub-sec.  2  of  sec.  617  (I  refer  to  the  Act  of  1888) 
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which  was  then  for  the  first  time  enacted,  appear  to  me  to   Jndgmenk 
he  consistent  with  one  another  only  if  the  intention  of  the    Meredith, 
Legislature  was  what  I  have  said  I  understand  it  to  have        ^'^' 
been.     That  sub-section  limited  the  period  for  borrowing 
money  to  provide  for  paying  for  the  work  or  improvement 
to  one  within  the  probable  life  of  it  as  certified  by  the 
engineer  or  other  proper  oflScer  to  be  appointed  by  the 
council  for  the  purpose  of  so  certifying. 

It  may  be  that  the  provisions  appearing  in  the  Consoli- 
dated Statutes  of  Upper  Canada  were  enacted  not  with 
the  view  of  imposing  a  new  duty  on  the  municipality 
towards  the  property  owners  at  whose  expense  the  work 
or  improvement  should  be  made,  but  for  the  purpose  of 
making  it  clear  that  the  fact  of  the  work  or  improvement 
having  been  made  at  their  expense,  was  not  intended  to 
absolve  the  municipality  from  its  general  duty  to  repair 
under  the  section  which  cast  the  duty  of  keeping  in  repair 
(he  highways  within  its  jurisdiction  on  the  municipality, 
or  any  other  duty  resting  upon  it  as  to  the  repair  of  the 
work  or  improvement 

I  do  not  however  think,  especially  having  regard  to 
the  amendment  made  at  the  last  session  of  the  Legisla- 
ture, that  that  is  the  way  in  which  the  provision  is  to  be 
construed.  It  does,  I  think,  impose  the  duty,  whatever 
may  be  the  extent  of  it,  on  the  municipality,  for  the  bene- 
fit of  those  at  whose  expense  the  work  or  improvement 
has  been  made. 

So  treating  it,  the  duty  must  not  be  confounded  with 
the  general  duty  to  repair,  which  is  one  towards  the  public, 
and  the  cases  referred  to  by  counsel  dealing  with  the 
nature  and  extent  of  that  duty  do  not  appear  to  me  to 
give  much  assistance  towards  solving  the  question  which 
has  to  be  dealt  with  in  this  case. 

Looking  at  the  different  provisions  to  which  I  have 
referred,  I  have  come  to  the  conclusion  that  the  duty  of 
the  municipality  to  repair  imposed  by  sec.  666,  whether  it 
may  or  may  not  sooner  terminate,  ends  when  the  time 
arrives  when  it  becomes  necessary  to  reconstruct  the  work 
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Jndgment.   or  improvement,  and  that  whenever  it  is  in  such  a  condi- 

M«radith,    ^^^^  ^^^^  practical   men  would  say  of  it  that  it  is  worn 

0««r.       out  and  not  worth  repairing,  the  municipality  cannot  be 

compeUed  to  do  that  which  is,  ex  hypothesi,  impossible  to 

be  done. 

Granting  this  to  be  the  correct  rule  to  be  followed,  in 
applying  the  provisions  of  the  section,  it  is  manifest  that 
there  will  be  much  difficulty  in  applying  them  to  the 
particular  circumstances  of  each  case,  and  it  would  perhaps 
have  been  well  bad  the  Legislature  limited  the  period 
during  which  the  duty  to  repair  should  continue  to  that 
which  should  have  been  certified  to  be  the  probable  life  of 
the  work  or  improvement,  or  otherwise  more  clearly 
defined  the  extent  of  the  duty  intended  to  be  imposed. 

I  can  well  understand  that  in  the  case  of  an  asphalt 
pavement,  consisting  of  a  surface  of  asphaltum  resting 
upon  a  concrete  bed,  the  obligation  to  repair  would  extend 
to  the  renewing  of  the  asphaltum,  even  if  it  were  neces- 
sary to  renew  it  entirely,  and  in  the  case  of  a  macadam 
roadway,  that  as  long  as  the  foundation  remained  the 
resurfacing  the  roadway  would  be  a  work  of  repair  within 
the  meaning  of  the  section,  or  in  the  case  of  a  plank  aide- 
walk,  that  if  a  sleeper  or  a  plank  became  decayed  or  was 
destroyed,  the  municipality  would  be  liable  to  replace  it» 
not  necessarily  with  a  new  one,  but  so  that  the  whole  work 
would  be  left  in  a  good  and  sufficient  state  of  repair. 

In  the  case  of  this  block  pavement,  however,  upon  the 
evidence  before  me,  I  do  not  think  that  the  doing  of  what 
is  required  to  be  done  to  put  the  roadway  in  the  condition 
in  which,  according  to  the  contention  of  the  applicant,  it 
should  be,  is  a  duty  resting  on  the  corporation  under  the 
section.  It  is  reasonably  clear,  I  think,  that  there  is 
nothing  remaining  of  the  pavement  which  can  be  repaired ; 
it  is  worn  out,  and  the  only  thing  to  be  done  is  to  recon- 
struct it  or  to  replace  it  by  something  else.  It  is  true  that 
the  gravel  bed  remains,  and  for  all  that  appears  is  in  good 
condition,  but  it  is  so  insignificant  a  part  of  the  whole 
work  that  I  do  not  think  it  can  be  reasonably  said  that 
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there  is  a  block  pavement  in  existence   which  can  be  Judgment 
lepured,  in  the  sense  in  which,  in  my  judgment,  the  word    Merediih» 
"  repair "  is  used  in  the  section.    To  construe  and  apply        ^••'^• 
the  section  as  I  am  asked  to  do,  would  result  in  casting 
on  the  municipality  the  duty  of  forever  maintaining  the 
pavement  in  question,  though  when  the  construction  of  it 
was  undertaken  its  span  of  life  was  estimated  to  be  not 
more  than  ten  years. 

Had  it  appeared  that  the  present  condition  of  the  pave- 
ment was  due  to  the  municipality  having  in  the  past 
neglected  the  duty  to  repair,  it  may  be  that  the  answer  to 
the  motion  which  I  decide  to  be  a  sufficient  one,  might  not 
have  been  any  answer,  for,  as  at  present  advised,  I  see  no 
reason  for  holding  that  the  remedy  for  the  breach  of  duty 
imposed  which  the  Act  of  last  session  provided  may  not  be 
applied  to  cases  where  that  breach  took  place  before  the 
Act  was  passed.  The  uncontradicted  evidence,  however, 
though  but  for  it  I  should  have  thought  otherwise,  shews, 
as  I  have  said,  that  it  is  practically  impossible  to  repair 
snch  a  pavement  as  that  in  question  when  decay  of  the 
blocks  of  which  it  is  composed  sets  in,  and  the  case  is  not 
therefore  on  the  evidence  one  in  which  the  present  con- 
dition of  the  roadway  is  due  to  any  past  default  of  the 
corporation. 

The  application  must,  in  my  opinion,  be  refused,  but,  as 
the  question  raised  is  new,  as  well  as  of  general  importance, 
I  dismiss  it  without  costs. 

E.  B.  B. 
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Rk  Gibboks. 

Husband  and  Wife — Separate  Estate —  Wife's  Funeral  ISxpenaes. 
The  separate  estate  of  a  married  woman  is  liable  for  her  funeral  expenae^ 

Statement.       THIS  was  an  application  made  under  Rule  972  by  the 
administrator  of  the  estate  of  Emma  Gibbons,  deceased 

The  administrator,  with  the  consent  of  the  official  guar- 
dian, had  sold  the  property  of  the  estate ;  and  the  object  of 
the  application  was  to  ascertain  whether  the  deceased's 
funeral  expenses  should  be  paid  out  of  her  estate;  or 
whether  they  were  chargeable  against  the  deceased  s  hus- 
band. These  expenses  had  been  paid  by  George  Gktnderton, 
a  relative  of  the  deceased,  who  claimed  that  he  was  entitled 
to  repayment  by  the  administrator.  The  husband's 
residence  was  unknown. 

September  15th,  1899.  John  Hoskin,  Q.C.,  for  the 
administrator  and  infant. 

Holman,  Q.  C,  for  the  creditors. 

September  30th,  1899.     Rose,  J.  :— 

This  is  an  application  by  one  George  Ganderton,  of 
Philadelphia,  in  the  State  of  Pennsylvania,  for  payment 
out  of  the  estate  of  deceased,  being  administered  in  Ontario 
under  letters  of  administration  granted  to  one  Johnston 
Wilkinson,  of  the  town  of  Sarnia,  of  the  funeral  expenses 
of  Mabel  E.  Gibbons,  incurred  by  him. 

The  said  Mabel  E.  Gibbons  at  the  time  of  her  death  left 
her  surviving  her  husband,  John  P.  Gibbons,  and  one  child, 
an  infant  about  eight  years  of  age.  Shortly  after  her 
deathf  her  husband  left  Philadelphia  and  went  to  parts 
unknown.  He  was  said  to  be  insolvent,  and  it  appears 
upon  the  material  that  there  is  no  property  out  of  which 
this  claim  can  be  made  save  a  house  and  lot  in  the  town 
of  Sarnia  belonging  to  the  deceased  at  the  time  of  her 
death. 
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I  have  looked  at  the  cases  collected  in  the  American  JndgmAnt. 
Law  of  Administration,  (Woerner),  2nd  ed.,  vol.  2,  para-  Bob^^j, 
graph  762 ;  Crawley's  Law  of  Husband  and  Wife  (1892), 
\).  55 ;  Eversley's  Law  of  Domestic  Relations,  2nd  ed.,  p. 
276 ;  and  the  re&soning  in  the  cases  referred  to,  especially 
McCldlan  v.  Filson  (1886),  44  Ohio  St.  R.  184,  at  pp. 
188-91,  and  Re  McMyn  (1886),  33  Ch.  D.  575,  and  have 
come  to  the  conclusion  that  it  is  the  duty  of  the  adminis- 
trator to  pay  this  debt.  I  see  no  reason  why,  when  a 
married  woman  dies  seized  of  separate  estate,  that  estate 
>»hould  not  be  charged  with  the  burthen  of  her  funeral 
expenses,  as  well  as  where  a  man  dies  leaving  an  estate. 

In  this  case  there  was  no  personal  contract  between  the 
husband  and  the  undertaker,  as  far  as  appears,  and  the  sole 
<juestion  for  determination  is  whether  a  friend  who  under- 
took the  responsibility  of  seeing  that  the  wife  was  pro- 
perly buried  is  to  bear  the  cosis  out  of  his  own  pocket  or 
whether  they  should  come  out  of  her  estate. 

A  reference  to  the  cases  above  cited,  I  think,  will  shew 
that  I  may  properly  order  the  payment  out  of  the  estate. 
The  costs  of  all  parties  to  this  application  may  also  be  paid 
out  of  the  estate. 

G.  F.  H. 
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Fayne  V.  Lamgley 

AND 

Lavender  v.  Langley. 

Company ^Aasignment  for  the  Benefit  of  Creditors — PresidetU  and  Vki- 
President —  Wages^Priority, 

Claims  for  arrears  of  salary,  made  by  persons  occupy ing  the  position  of 
president  and  vice-president  of  a  company,  such  salary  being  made 
payable  under  resolutions  duly  passed  therefor,  are  valid  ;  and  upon 
the  liquidation  of  the  company  are  payable  in  priority  to  the  claims  of 
the  general  body  of  creditors. 

Statement.       These  were  actions  tried  before  Boyd,  C,  at  the  non- 
jury sittings  at  Toronto,  on  the  23rd  October,  1899. 

They  were  brought  against  the  defendant  as  the  assignee 
for  the  creditors  of  the  Comet  Cycle  Company,  to  recover 
certain  amounts  alleged  to  be  due  the  plaintiffs  for  salary 
under  contracts  made  between  them  and  the  company,  the- 
plaintiflT  also  claiming  that  under  the  terms  of  the  statute 
they  were  entitled  to  be  paid  in  priority  to  the  general 
body  of  creditors. 

The  facts,  so  far  as  material,  are  set  out  in  the  judgment 

Shepley,  Q.C.,  and  F,  C.  Cooke,  for  the  plaintiffs. 
W.  H.  Blake,  for  the  defendant. 

October  28,  1899.    Boyd,  C.  :— 

One  of  the  company's  by-laws  of  10th  January,  1898^ 
provides  that  the  board  of  three  directors  shall  fix  the 
salary  or  wages  to  be  paid  officers  of  the  company. 

On  the  1st  February,  1898,  it  was  resolved  by  the 
directors  that  the  president  and  vice-president  be  retained 
at  a  salary  of  $225  per  month,  and  the  engagement  to 
date  back  from  1st  October,  1897,  and  to  continue  till 
further  notice.  And  on  February  11th,  1899,  the  directors- 
resolved  that  the  remuneration  of  the  president  and 
vice-president  be  continued  at  $225  per  month  as  here* 
iofore  until  further  notice. 
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On  28th  April,  1899,  the  action  of  the  directors  in  the  J^dgmwit. 
premises   was  confirmed  by  a  meeting  of  shareholders,    Boyd,  C. 
and  on  the  same  day  it  is  said  the  company  made  an 
assignment  for  the  benefit  of  creditors. 

No  imputation  of  unfair  dealing  is  made,  but  the 
matter  comes  up  rather  as  a  question  of  law  whether 
the  claims  of  the  president  and  vice-president  for  arrears 
of  salary  under  the  resolution  fall  within  the  privilege  of 
the  statute  R.  S.  O.  ch.  156,  sec.  2,  whereby  they  are  paid 
in  priority  to  creditors  out  of  the  assets. 

The  resolution  is  expressed  to  be  for  the  remuneration 
of  the  president  and  vice-president  at  the  rate  of  $225  a 
month.  It  is  not  to  be  paid  to  them  as  president  or 
vice-president  or  limited  to  such  services  as  may  be 
rendered  by  them  in  that  capacity,  but  it  may  mean  that. 
However,  it  is  sufficient  to  form  a  contract  when  acted 
on  to  pay  the  amount  which  would  bind  the  company  in 
case  of  direct  action  to  recover  payment.  Swabey  v.  Port 
Darwin  Gold  Minivg  Co.  (1889),  1  Megone's  Co.'s  Acts 
Rep.  385,  and  Or^o7i  v.  Cleveland  Fire  Bidck  and  Pottery 
Co.  (1865).  3  H.  &  C.  868 ;  which  is  still  of  authority 
notwithstanding  the  remark  of  Wright,  J.,  in  Re  Peruvian 
Ouano  Co.  Ex  p.  Kemp,  [1894]  3  Ch.  690,  at  p.  701. 

The  arrears  are  due  to  them  not  because  they  are 
respectively  president  and  vice-president,  but  because 
being  president  and  vice-president  there  was  a  distinct 
engagement  to  pay  them  the  salary  for  such  services  as 
they  were  to  render. 

The  result  is  that  the  plaintiffs  are  related  to  the 
company  in  two  capacities,  first,  as  president  and  vice- 
president,  and  second,  as  officers  in  the  receipt  of  salaries. 
In  this  latter  regard  they  are  in  the  employment  of  the 
corporation  within  the  scope  of  the  statute  giving  priority : 
See  the  cases  cited  of  the  New  BHtish  Iron  Co.  Ex  p. 
Bechurith,  [1898]  1  Ch.  324;  and  Regiria  v.  Stuart,  [1894] 
1  Q.  B.  310.  The  same  point  is  marked  in  Be  A  1  Biscuit 
Co.,  W.  N.  1899,  p.  115,  where  Wright,  J.,  distinguished 
between  the  case  of  a  director  in  the  receipt  of  a  gratuity 
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Judgment,    from   the   company   from   whom  remuneration  depended 
Boyd,  C.     not  on  membership  but  upon  a  contract  manifested  in  the 
terms  of  the  articles  as  to  remuneration. 

It  may  be  open  to  grave  abuse  to  allow  such  power  as 
this  to  be  exercised  by  what  was  called  ''  one  man  com- 
panies "  where  the  board  of  directors  may  practically  be 
masters  and  servants  at  the  same  time,  and  where  there 
may  be  the  temptation  to  control  and  hold  various 
employments  at  profitable  wages  under  the  company. 
Yet  this  would  appear  to  invite  legislative  rather  than 
judicial  action,  having  regard  to  the  general  terms  of  the 
Act  respecting  wages. 

This  is  not  a  case  for  costs  against  the  general  body  of 
creditors  represented  by  the  assignee. 

O.  F.  H. 


[DIVISIONAL  COURT.] 

Fawkes  et  al.  v.  Swayzie. 


County  Court  Appeal^Setting  donm—Time—ComputcUum—**JudgwieMtt 
Order,  or  Decision  **SeUlemenl — Power  of  Judge  to  Resettle. 

The  County  Courts  Act,  R.  S.  0.  ch.  55,  by  sec.  57  providoB  that  "  the 
appeal  shaU  be  set  down  for  argument  at  the  first  sittings  of  aDivisiooil 
Court  of  the  High  Court  of  «fuBtice  which  commences  after  the  expi- 
ration of  one  month  from  the  judgment,  order,  or  decision  oomplained 
of:"- 

Held,  that  the  month  begins  to  run  from  the  date  of  the  judicial  opinion 
or  decision,  oral  or  written,  pronounced  or  delivered,  and  the  judgment 
or  order  founded  upon  it  must  be  referred  to  that  date. 

If  such  opinion  or  decision  is  not  pronounced  or  delivered  in  open  Court, 
it  cannot  be  said  to  be  pronounced  or  delivered  until  the  parties  are 
notified  of  it. 

Quaere,  whether,  after  a  judgment  has  been  settled  and  entered,  the  Jndge 
has  power  to  resettle  it. 

Sutament.  MOTION  by  the  defendant  to  quash  or  strike  out  the 
plaintiffs'  appeal  from  an  order  or  judgment  of  the  County 
Conrt  of  York  in  term,  upon  the  ground  that  it  was  too 
late. 


xkxl]  fawkes  v.  swatzie.  2d7 

Judgment  was  reserved  upon  the  argument  in  term,    BUtonMot. 
and  on  the  27th  July,  1899,  the  Judge  delivered  his  opin- 
ion or  decision  thereupon,  in  writing,  to  the  clerk  of  the 
Court,  who  notified  the  parties  of  it  on  the  same  day. 

The  minutes  of  the  order  or  judgment  were  settled  on 
the  20th  September,  1899,  and  thereupon  the  order  or 
judgment  was  entered  and  issued. 

Afterwards  the  plaintiffs  made  a  motion  to  vary  the 
order  or  judgment,  and  the  Judge  on  the  2nd  Octobeip, 
1899,  varied  it  and  changed  the  date.  The  order  or  judg- 
ment as  varied  was  then  entered  and  issued  as  of  the  2nd 
October,  1899,  just  as  if  it  had  been  a  new  judgment. 

The  plaintiffs,  about  the  middle  of  October,  1899,  gave 
notice  of  an  appeal  from  the  judgment  or  order  of  the  2nd 
October,  1899,  to  a  Divisional  Court  of  the  High  Court  of 
Justice  at  the  November  sittings,  and  such  appeal  was 
then  set  down  for  hearing  at  such  sittings. 

The  motion  to  quash  or  strike  out  the  appeal  was  heard 
by  a  Divisional  Court  composed  of  Armour,  C.J.,  and 
Falconbridge,  J.,  on  the  6th  November,  1899. 

Skepley,  Q.C.,  for  the  defendants,  contended  that  the 
judgment  or  order  was  pronounced  on  the  27th  July,  1899, 
and  should  be  dated  on  that  day:  Rule  629*:  that  the 
time  for  appealing  allowed  by  sec.  57  of  the  County 
Courts  Act,  R  S.  O.  ch.  55,  had  long  expired;  that 
there  was  no  power  to  hear  the  appeal  or  extend  the 
time  :  McCan'on  v.  Metropolitan  Life  Ins,  Co.  (1899),  19 
C.  L.  T.  Occ.  N.  230;  Smith  v.  Hay  (1899),  ib.  231 ;  and 
the  Judge  had  no  power  to  change  the  date  of  his  judg- 
ment. 

WaUuce  Neshitt,  Q.C.,  for  the  plaintiffs,  contended  that 
the  judgment  was  not  pronounced  Until  the  2nd  October, 

*629.  Every  jud^^ent  and  order  pronounced  by  the  Court  or  a  Judge 
«hall  be  dated  as  of  the  day  on  which  such  judgment  or  order  is  pro- 
ooaoced,  and  shaU  take  effect  from  that  date,  unless  otherwise  directed ; 
and  every  judgment  shall  also  bear  upon  its  face  the  date  upon  which  it 
IB  signed. 
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Anrtm^nt.  1899,  citing  AvnsworOi  v.  Wilding,  [1896]  1  Ch.  673^ 
McMaster  v.  Radford  (1894),  16  P.  R  20;  fie  SvArt 
(1886),  30  Ch.  D.  239 ;  Tucker  v.  New  Brunswide  TradM^f 
Co.  of  London  (1890),  44  Ch.  D.  249 ;  and  also  contended  that 
Rule  629*,  by  the  words  "  unless  otherwise  directed,"  gave 
the  Judge  power  to  change  the  date  of  his  order  or  judg- 
ment. 

Shepley,  in  reply,  pointed  out  that  the  words  "  unless 
otherwise  directed  "  in  Rule  629*  referred,  not  to  the  date 
of  the  judgment,  but  to  the  time  at  which  it  should  take 
effect,  and  that  the  Rule  in  force  in  England  gives  power 
to  change  the  date.  He  cited  Kelly  v.  Wade  (1890),  14 
P.  R  13,  66  ;  Beckett  v.  Grand  Trunk  R.  W.  Co,  (1888),  12 
P.  R.  377. 

December  27,  1899.  The  judgment  of  the  Court  was^ 
delivered  by 

Armour,  C.J.: — 

The  County  Courts  Act,  R.  S.  O.  ch.  56,  by  sec  57 
provides  thai  "  the  appeal  shall  be  set  down  for  argument 
at  the  first  sittings  of  a  Divisional  Court  of  the  High  Coart 
of  Justice  which  commences  after  the  expiration  of  one 
month  from  the  judgment,  order  or  decision  complained  of ;  ** 
and  the  question  raised  in  this  case  is,  from  what  time  the 
said  month  commences  to  run. 

"  Decision  "  I  take  to  mean  the  judicial  opinion,  oral  or 
written,  pronounced  or  delivered,  upon  which  the  judgment 
or  order  is  founded,  and  the  "judgment  or  order  "  is  the 
embodiment  in  legal  procedure  of  the  result  of  such 
decision. 

The  distinction  between  a  judgment  and  order  is  pointed 
out  in  Ex  p.  Chinery  (1884),  12  Q.  B.  D.  342 ;  and  in 
Onslow  V.  Commissioners  of  Inland  Revenue  (1890),  25 
Q.  B.  D.  465 ;  The  Judicature  Act,  R  S.  O.  ch.  51,  sec  2, 
sab-sec.  10 ;  Con.  Rule  6  (e). 

Every  judgment  and  order  pronounced  or  delivered  by 
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the  Court  or  a  Judge  should  bear  date  of  the  day  when 

such  judgment  or  order  is  pronounced  or  delivered :  C!on.  ArmooircU. 

Rule  629. 

By  the  Imperial  Act  12  &  13  Vict.  ch.  106,  the 
Bankrupt  Law  Consolidation  Act,  sea  12,  an  appeal  was 
given,  but  it  was  "  provided  always  that  if  no  such  appeal 
shall  be  entered  within  twenty-one  days  from  the  date  of 
any  decision  or  order  of  the  Court  and  be  thereafter  duly 
prosecuted,  every  such  decision  or  order  shall  be  final" 

And  by  the  Imperial  Act  12  &  13  Vict.  ch.  108,  an 
Act  to  amend  the  Joint  Stock  Companies  Winding-up  Act, 
1848,  sea  33,  it  was  provided  that,  "  no  notice  of  motion 
for  a  rehearing  before  the  Lord  Chancellor  of  Qreat 
Britain  or  Ireland  respectively  of  any  order  of  the  Master 
of  the  Rolls  in  England  or  Ireland,  or  of  any  of  the  Vice- 
Chancellors  in  England,  under  the  said  Act  or  this  Act, 
shall  be  given  after  the  expiration  of  three  weeks  after  the 
order  complained  of  shall  have  been  made." 

In  Ex  p.  Hookey  (1862),  4  DeG.  F.  &  J.  456,  the  order 
under  appeal  was  made  under  the  latter  Act,  and  was 
pronounced  on  the  2l8t  December,  on  which  day  it  was 
dated.  It  was  not,  however,  drawn  up  until  some  days 
after,  and  more  than  three  weeks  had  elapsed  from  the 
former  of  these  dates  before  notice  of  the  appeal  was 
served.  The  Lord  ChanceUor,  Lord  Westbury,  held  that  it 
was  too  late,  and  gave  a  considered  judgment  on  the 
point,  in  which  he  said,  among  other  things,  that  ''the 
principle  which  makes  the  order,  whenever  drawn  up  and 
entered,  to  bear  date  on  the  day  when  it  is  pronounced  by 
the  Courts  I  hold  to  be  one  in  perfect  conformity  with  the 
whole  theory  of  judicial  procedure.  The  theory  of 
judicial  procedure  is  that  the  cogent  aud  binding  effect  of 
the  order  begins  immediately  from  the  time  when  the 
order  is  pronounced  by  the  lips  of  the  Judge,  and  if  that 
oould  be  done  physically  which  legally  is  supposed  to  be 
done,  and  which  one  would  desire  to  be  done  if  it  were 
possible,  every  order  would  be  completed  on  the  spot, 
written  out  by  the  judicial  officer  and  in  cwrid  before  the 
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^Wgment.  Court  rises,  and  delivered  to  the  parties.  That  is  the 
Amour,  O.J.  unquestionable  theory  of  judicial  procedure,  and  in  con- 
formity with  that  theory  that  is  the  time  when  the  order  is 
*  made,'  for  the  two  words  must  be  considered  as  equivalent 
and  capable  of  being  substituted  the  one  for  the  other. 
The  mere  defining  of  the  words  of  the  Court  by  writing 
and  reducing  them  into  a  form  in  .which  they  can  be 
evidence  is  a  ministerial  operation  which,  according  to  the 
true  theory,  succeeds  the  delivery  of  the  order  by  the 
Judge,  and  must  be  in  point  of  fact  nothing  in  the  world 
more  than  the  physical  embodiment  on  the  spot  by  the 
Court  of  the  words  which  the  Judge  has  used." 

In  Ex  p.  Dudley  and  West  Bromioich  Banking  Co. 
(1863),  3  DeG.  J.  &  S.  456,  the  order  was  made  under 
the  former  Act  and  was  pronounced  on  the  18th  February, 
1863,  and  it  was  so  dated  on  the  file  of  proceedings.  It 
was  not,  however,  drawn  up  till  the  26th  February,  and  the 
appeal  was  not  entered  till  the  17th  March,  1863,  and  the 
Lord  Chancellor  said,  "  that  the  date  of  the  order  must  be 
taken  to  be  the  18th  of  February,  1863,  and  that  the 
appeal  was  too  late." 

By  Rule  143  of  the  Bankruptcy  Rules,  1870,  "  an  appeal 
against  a  decision  or  order  of  the  Chief  Judge  in  Bank- 
ruptcy, or  a  Judge  of  a  County  Court,  shall  be  entei-ed  with 
the  Registrar  of  Appeals  within  and  not  later  than 
twenty-one  days  from  the  said  decision  or  order,  by  leaving 
with  him  a  copy  of  the  appeal  notice  of  motion." 

In  Ex  p.  Hinton  (1875),  L.  R.  19  Eq.  266,  it  was  held 
that  under  this  Rule  the  notice  of  appeal  must  be  given 
within  twenty-one  days  from  the  day  on  which  the  order 
appealed  from  was  pronounced,  not  from  the  day  on  which 
it  was  drawn  up. 

Under  the  same  Rule,  Exp.  Whitton  (1880),  18  Ch.  D. 
881,  was  decided  to  the  same  effect;  these  last  twe 
decisions  following  the  decisions  in  Ex  p.  Hookey  and  Ex 
p.  Dudley  and  West  Bromvnch  Banking  Co. 

I  am  of  opinion  that  the  principle  of  these  decisions  is 
entirely  applicable  to  the  case  in  judgment,  and  that  the 
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month  mentioned  in  sec.  57  of  the  County  Courts  Act  JudgmenW 
commences  to  run  from  the  date  of  the  judicial  opinion  or  Armour,  C.J« 
decision,  oral  or  written,  pronounced  or  delivered,  and  that 
the  judgment  or  order  founded  upon  it  must  be  referred 
to  that  date. 

U  the  judicial  opinion  or  decision,  oral  or  written,  is  not 
pronounced  or  delivered  in  open  Court,  then  it  cannot  be 
said  to  be  pronounced  or  delivered  until  the  parties  are 
notified  of  it. 

In  GoUfman  v.  Lancashire  Insurance  Co,,  the  trial  took 
place  before  Patterson,  J.  A.,  at  Sandwich,  who  reserved 
judgment  and  afterwards  delivered  a  written  judgment 
by  sending  it  to  the  local  Registrar  at  Sandwich,  who 
omitted  to  notify  the  parties  of  it,  and  this  Court  held 
that  the  judgment  in  such  case  could  not  be  held  to  have 
been  delivered  until  the  parties  had  notice  of  it.* 

And  this  was  the  reason  of  the  decision  in  Robertson  v. 
Wigle  (1888),  15  S.  C.  R.  214. 

In  the  case  in  judgment,  however,  it  appears  that  the 
judicial  opinion  or  decision  of  the  learned  Judge  of  the 
County  Court  was  delivered  in  writing  to  the  Clerk  of  the 
County  Court  on  the  27th  July,  1899,  and  that  the  parties 
were  notified  of  it  the  same  day. 

It  appears  that  the  learned  Judge  of  the  County  Court 
settled  the  minutes  of  the  judgment  on  the  30th  September, 
1899,  and  the  judgment  so  settled  was  duly  entered  and 
perfected,  and  it  is  questionable  whether  under  the  cir- 
cumstances the  learned  Judge  could  resettle  it :  Ex  p. 
Brawn  (1888),  20  Q.  B.  D.  693. 

In  my  opinion,  the  appeal  in  this  cause  is  too  late,  and 
must  be  struck  out  with  costs. 

lit,  B.  B. 


*  Not  reported ;  decided  13th  February,  1886. 
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Re  Burkett  and  Town  of  Durham. 

ArhUration  and  Award — Motion  to  Set  Aside  Atoard—Time — PtibUcaikm 
— /?.  8,  0.  ch,  223,  «c.  46S—ArbUrator—Omi88Um  to  Take  Oatk— 
R.  8,  0.  ch.  2SS,  sec  4S8--JI£unicipal  Corporations— Jxnoering  Cfrade 
of  Highway — Betaming  Wall — Maintenance  of— Power  to  Award— 
injury  to  Lafid— Interference  with  Access — Compensation. 


The  six  weeks  allowed  by  sec.  465  of  the  Municipal  Act,  R.  S.  O.  ch.  223; 
for  an  application  to  set  aside  an  award,  run  from  the  publication  to  ike 
parties  of  the  award. 

The  failure  of  the  arbitrator  to  take  the  oath  required  by  sec.  468  of 
the  same  Act  is  fatal  to  his  award  ;  but  when  an  award  is  moved  against 
on  the  ground  of  such  failure,  it  must  be  clearly  shewn  that  the  appli- 
cant was  not  aware  of  the  omission  until  alter  the  making  of  the 
award. 

An  arbitrator  to  whom  is  referred  a  claim  for  compensation  for  injury  to 
land  by  reason  of  the  lowering  of  the  grade  of  the  adjoining  highway 
by  the  municipality,  has  no  power  to  direct  the  municipal  corporatioD 
to  maintain  a  retaining  walL 

The  arbitrator  has  power  to  include  in  his  award  compensation  to  the 
land-owner  for  injury  to  his  land  during  the  progress  of  the  work  l^ 
interference  with  the  means  of  access  thereto,  and  also  the  cost  of  won 
done  to  afiford  him  such  access. 

Statement.  MoTiON  by  the  municipal  corporation  of  the  town  ot 
Durham  by  way  of  appeal  from  or  to  set  aside  an  awaid 
made  under  the  provisions  of  the  Municipal  Act  by  the 
junior  Judge  of  the  County  Court  of  Grey,  to  whom  as 
sole  arbitrator  was  referred  the  claim  of  the  respondent 
for  compensation  for  the  damages  alleged  to  have  heiea 
sustained  by  him  owing  to  his  lands  having  been  injuri- 
ously affected  by  the  lowering  of  the  grade  of  the  highway 
opposite  to  them  by  the  municipality  in  the  exercise  of 
its  powers  under  the  Act.  The  facts  are  stated  in  the 
judgment. 

The  motion  was  heard  by  Meredith,  C.J.,  in  Court,  on 
the  3rd  October,  1899. 

Rowdl,  for  the  municipal  coi*poration. 

W.  H.  Blake,  for  the  respondent,  opposed  the  motion  on 
the  merits,  and  also  objected  that  no  appeal  lay  and  that 
the  motion,  if  viewed  as  one  to  set  aside  the  award,  was 
too  late. 
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December  16, 1899.    Meredith,  C.J. :—  Jndgmqny 

The  only  objections  raised  to  the  award  to  which  it  is        C.J. 
necessary  to  refer  are  the  following : 

(1)  That  the  arbitrator  did  not,  before  proceeding  to 
try  the  matter  of  the  arbitration,  take  the  oath  required 
to  be  taken  by  him  by  sec.  458  of  the  Municipal  Act, 
R  S.  O.  ch.  223. 

(2)  That  the  arbitrator  had  no  power  to  direct  as  he  did 
that  the  corporation  should  "  at  all  times  keep  up  and 
maintain  along  the  front  of  the  said  lands  a  retaining  wall 
at  least  equally  eflScient  for  the  purposes  for  which  same  is 
required  to  the  present  retaining  wall  erected  by  the  cor- 
poration." 

(3)  That  the  arbitrator  erred  in  awarding  compensation 
for  the  inconvenience  sustained  by  the  respondent  during 
the  progress  of  the  work  and  for  the  cost  of  making  a 
roadway  to  his  lands. 

Mr.  Blake  took  the  preliminary  objection  to  the  motion 
being  heard  that  it  was  made  too  late,  but  his  objection  is 
not.  I  think,  well  founded. 

Treating  it  as  a  motion  to  set  aside  the  award,  as  it 
must  be  treated,  because  there  is  no  provision  in  the  sub- 
mission giving  the  right  to  appeal,  and  in  such  cases  no 
appeal  lies  (R.  S.  O.  ch.  62,  sec.  14),  it  was  in  time.  The  six 
weeks  allowed  for  such  an  application  by  sec.  465*  of  the 
Municipal  Act,  R.  S.  O.  ch.  223,  run  from  the  publication 
to  the  parties  of  the  award,  which  was  not  earlier  than 
7th  June,  1899,  and  the  notice  of  motion  having  been 
^rved  before  the  expiration  of  six  weeks  (excluding  vaca- 
tion) from  that  day  (it  was  served  on  the  19th  September, 
1899),  was  in  time :  BedicJc  v.  Skdton  (1889),  18  O.  R. 
100;  Huyck  v.  Wilson  (1898),  18  P.  R  44 ;  iJ«j  Potter  and 
Central  Counties  R.  W.  Co.  (1894;,  16  P.  R.  16  ;  jBc  Shorn 
and  City  of  St.  Thomas  (1899),  18  P.  R.  454,  and  cases 

*465.  *    *    and  all  applications  (otherwiae  than  by  way  of^appeal)  to 
Mi  aride  auch  award  shall  be  made  within  six  weeks  (excluding  vacations) 
^tar  the  publication  of  the  award    *    *    « 
34 — VOL.  XXXL  O.R. 
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C.J- 


yndgmflpt.  referred  to,  particularly  Re  Oallop  and  Central  Queens- 
M€t«dith,  land  Meat  Export  Co.  (1890),  25  Q.  B.  D.  230,  which  is  an 
express  decision  on  the  latter  point. 

But  for  the  authorities,  I  should  have  long  hesitated 
before  holding  that  the  failure  of  the  arbitrator  to  take 
the  oath  was  fatal  to  the  award,  as  it  seems  to  me  that  no 
injustice  would  be  done  by  treating  the  provisions  of  sec. 
458*  as  directory,  and  that  a  party  would  have  nothing  to 
complain  of,  if,  having  permitted  the  arbitrator  to  proceed 
without  seeing  that  he  had  taken  the  prescribed  oath,  he 
was  precluded  from  objecting  to  the  award  because  of  his 
omission  to  do  so. 

I  do  not,  however,  think  that  it  is  open  to  me  to  so  hold. 
The  making  of  the  declaration,  which,  under  the  corres- 
ponding provision  of  the  English  Land  Clauses  Act,  the 
arbitrator  is  required  to  make,  is  treated  by  the  text 
writers  and  in  several  decided  cases  as  a  condition  prece- 
dent to  the  making  of  a  valid  award :  Cripps's  Law  of 
Compensation,  3rd  ed.,  pp.  185,  186  ;  Redman's  Law  of 
Awards,  3rd  ed.,  p.  135 ;  Russell  on  Awards,  7th  ed.,  p. 
176  ;  Re  Bradshaw  Arbitration  (1848),  12  Q.  B.  562 ;  ife 
Davies  and  South  Staffordshire  R.  W.  Co,  (1851),  2  L.  M. 
&  P.  599 ;  Levick  v.  Epsom,  etc.,  R,  W.  Co,  (1859),  1  Ll  T. 
N.  S.  60;  and  Palmer  v.  Metropolitan  R.  W,  Co.  (1862),  31 
L.  J.  Q.  B.  259. 

Levick  v.  Epsom,  etc.,  R.  W.  Co.  shews  that  in  order  to 
the  success  of  an  application  to  set  aside  an  award  on  this 
ground,  it  must  appear  clearly  in  the  material  in  support 
of  it  that  the  applicant  was  not  aware  of  the  omission  of 
the  arbitrator  to  make  the  declaration  until  after  the 
making  of  the  award.  That  being  shewn  in  this  case, 
there  is  nothing  to  prevent  the  objection  being  taken,  and 
I  must  give  effect  to  it. 

*458.  Every  arbitrator,  before  proceeding  to  try  the  matter  of  the 
arbitration,  shall  take  and  aubscribe  the  following  oath    *    *** 

'*I(A.  B.)do  swear  (or  affirm)  that  I  will  well  and  tmly  try  the 
matters  referred  to  me  by  the  parties,  and  a  tme  and  impartial  award 
make  in  the  premises,  according  to  the  evidence  and  my  skill  and  knowl- 
edge.   So  help  me  Gh>d.^' 
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The  second  objection  must  also  prevail.    The  arbitrator  Jn^gaMPt. 
had  no  power  to  make  the  direction  complained  of  ;  his    Meredith^ 
doty  was  to  assess  the  damages,  and  though  his  direction        ^'^' 
is  probably  more  advantageous  to  the  municipality  than 
would  have  been  an  addition  to  the  damages  to  compensate 
the  respondent  for  the  burden  of  maintaining  the  retaining 
wall,  it  is  the  right  of  the  municipality  to  put  forward  this 
objection,  and  being  raised  I  must  give  effect  to  it 

The  third  objection  is  not  entitled  to  prevail.  The 
substance  of  what  the  arbitrator  has  done  is  not  what  the 
appellants  have  chosen  to  call  it.  He  has  not,  as  I  under- 
stand his  memorandum,  made  any  allowance  to  the 
respondent  for  merely  personal  inconvenience  while  the 
works  were  in  progress,  but  has  allowed  for  the  injury  to 
the  land  during  that  period.  It  was,  no  doubt,  according 
to  the  finding  of  the  arbitrator,  an  injury  to  the  land, 
apart  from  the  purpose  for  which  it  was  being  used,  that 
the  means  of  access  to  it  were  interfered  with,  and  that 
interference,  I  think,  necessarily  lessened  the  rental  value 
of  the  land,  and  that  I  take  to  be  damage  within  the  rule 
as  stated  in  Ford  v.  Metropolitan^  etc,  K  W,  Co.  (1886), 
17Q.B.  D.  12. 

The  other  allowance  complained  of  is  even  less  open  to 
objection.  •  It  became  necessary,  owing  to  what  the 
municipality  did  to  the  highway,  for  the  respondent  to 
make  an  approach  to  it  on  his  land,  to  enable  him  to  get 
from  his  land  to  the  highway.  The  land  was  damaged 
thereby,  and  to  require  the  municipality  to  compensate 
the  land-owner  to  the  extent  of  the  actual  cost  of  the 
work  which  had  to  be  done  to  give  him  this  access  was 
certainly  not  unjust,  and  cannot  be  ^complained  of  as  too 
liberal  to  the  respondent. 

Had  there  not  been  the  provision  as  to  the  maintenance 
of  the  retaining  wall,  I  should  have  applied  the  rule 
designed  to  prevent  appeals  where  trifling  sums  are  invol- 
ved referred  to  by  the  Chancellor  in  In  re  McRae  and 
Oniario  and  Quebec  R.  W.  Go.  (1887),  12  P.  R.  at  p.  329,  as 
a  salutary  rule,  and  have  dismissed  the  motion,  but  I  have 
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Jadgmenu    come,  with  some  hesitation  I  confess,  to  the  conclusion 
Meredith,    that,  having  regard  to  that  provision,  I  ought  not  to  do  so^ 
C.  J.        and  I  therefore  give  effect  to  the  first  and  second  obje^ 
tions,  and  set  aside  the  award,  without  costs. 

If  it  had  not  been  for  the  omission  by  the  arbitrator  to 
take  the  prescribed  oath,  I  should,  under  the  powers  con- 
ferred by  sec.  464,  have  remitted  the  matter  to  the 
consideration  and  determination  of  the  same  arbitrator, 
but  it  would  be  no  saving  of  expense  to  have  taken  that 
course,  as  it  would  appear  that  the  inquiry  must  in  that 
case  have  been  begun  de  novo  after  the  oath  had  been 
taken,  and  it  may  be  doubtful  whether,  if  the  arbitrator 
were  to  take  the  oath  and  begin  the  proceedings  de  twvo^ 
the  initial  error  might  not  invalidate  a  new  award. 

E.  B.  B. 
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pIVISIONAL  COURT.] 

Regina  V.  Ireland. 

Itioxiealing  Liqtujra— Unlicensed  Premises-^  Search  for  lAquor-^Right  of 
Inspedor  to  take  Stranger  with  Him— Necessity  for  Wa/rrarU—Pro^f 
of  Liqaor  being  Sold— Liquor  License  Act,  R,  8,  O.  ch,  £45,  sees.  130, 

ISlm 

The  right  of  entry  under  section  1.30  of  the  License  Act,  R.  S.  0.  ch.  245, 
into  any  inn,  tavern,  etc.,  to  make  search  for  liquor,  is  limited  to  the 
persons  named  therein,  namely,  "  any  officer,  police  constable  or  inspec- 
tor ; "  and  it  is  only  under  section  131,  on  the  procuring  of  a  warrant, 
as  therein  provided,  that  the  officer,  can  take  with  him  a  person 
not  being  one  of  those  so  named 

Where  therefore  a  license  inspector,  in  proceeding  to  search  the  defen- 
dants premises  for  liquor  took  with  him  a  person,  other  than  one  of 
those  so  named,  without  having  procured  a  warrant,  his  act  was  illegal, 
and  the  defendant  was  justified  in  resisting  it ;  and  a  conviction  for 
obstructing  the  inspector  in  the  discharge  of  his  duty  was  quashed. 

The  defendant's  premises  had  been  licensed  as  a  tavern,  but  the  license 
had  expired,  and  the  only  evidence  of  liquor  being  sold,  or  reputed  to 
be  sold  therein,  was  the  statement  of  the  inspector,  that  the  defendant's 
bar-room  remained  the  same  as  before,  i.e,,  before  the  expiry  of  his 
license. 

Per  Mkredtth,  C.J. — This  was  not  sufficient  to  satisfy  the  requirements 
of  the  section. 

Per  Meredith,  C.J.,  also. — Under  the  circumstances  of  this  case  an 
objection  that  reasonable  grounds  had  not  been  shewn  for  suspecting 
that  some  violation  of  the  Act  was  taking  place  or  was  about  to  take 
place  was  not  tenable. 

This  was  a  motion  by  the  defendant  to  quash  a  convic-  Statement, 
tion  made  on  the  5th  January  last  by  George  James 
Grace  and  R.  Walter  Brooks,  Esquires,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of  Brant, 
whereby  the  defendant  was  convicted  of  having  on  the 
2lst  December  previous  at  the  township  of  Brantford  in 
the  premises  of  the  defendant,  "  being  a  place  wherein 
refreshments  or  liquor  is  reputed  to  be  sold  unlawfully  did 
obstruct  Isaac  B.  Men-itt,  inspector  of  licenses  for  the 
District  of  South  Brant,  an  oflScer  making  searches  in  the 
said  premises  and  in  the  premises  connected  with  such 
place  contrary  to  the  statute  in  that  behalf." 

The  facts  and  the  grounds  upon  which  the  motion  was 
made  appear  in  the  judgments. 
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Argament.  On  October  10th,  1899,  before  a  Divisional  Court  com- 
posed of  Meredith,  O.J.,  Rose  and  MacMahon,  JJ., 
Haverson  supported  the  motion.  There  should  have 
been  evidence  shewing  that  liquor  was  reputed  to  be  sold 
on  the  premises,  and  it  should  have  been  proved  that  the 
inspector  had  reasonable  grounds  for  suspecting  that  a 
breach  of  the  Act  was  taking  place,  or  was  about  to  take 
place.  This  is  clearly  what  is  contemplated  by  secticm 
130.  It  was  so  decided  under  a  similar  section  in  the 
English  Act :  Duncan  v.  Dowding,  [1897]  1  Q.  B.  575. 
That  was  a  case  for  the  contravention  of  section  16  of  the 
English  Licensing  Act  of  1874,  and  it  was  held  that  to 
entitle  the  officer  to  a  right  of  entry  he  must  shew  he 
had  reasonable  grounds  for  suspecting  that  a  breach 
of  the  Act  was  being  perpetrated.  In  any  event  the 
inspector  was  a  trespasser  in  taking  Campbell  with  hint 
Section  130  limits  the  right  of  search  to  the  persons 
«*pecially  designated  in  the  Act,  namely,  *'  Any  officer, 
police  constable,  or  inspector."  If  it  is  desired  to  have 
anyone  beside  those  named,  then  the  provisions  of  section 
131  must  be  complied  with,  namely,  an  information  must 
be  laid  and  a  warrant  taken  out.  Here  no  information 
was  laid  or  warrant  issued.  Upon  this  ground,  therefore, 
the  conviction  cannot  stand. 

Langton,  Q.C.,  for  the  Crown.  The  inspector  was 
properly  exercising  his  duty  as  inspector  in  making  search 
for  liquor ;  and  he  had  reasonable  grounds  for  suspecting 
that  liquor  was  being  sold  on  the  premises,  for  he  knew 
that  the  premises  were  being  kept  in  the  same  conditi<m 
that  they  were  before  the  defendant's  license  expired, 
the  bar  being  kept  there  just  as  before ;  and  the  inspector 
so  states  in  his  evidence.  He  therefore  clearly  had  the 
right  to  make  the  search.  He  also  had  the  right  to  have 
assistance.  The  evidence  does  not  shew  in  any  way  that 
the  inspector  insisted  on  having  Campbell  there;  at  all 
events,  after  his  presence  was  objected  to,  Campbell  took 
no  part  in  the  search.  Tlie  objection  was  to  the  inspector 
making  the  search  at  all.     Under  these  circumstances. 
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the  defendant  was  properly  convicted,  for  he  obstructed  Argument, 
the  license  inspector  in  the  discharge  of  his  duty :  Regina 
V.  Sloan  (1891),  18  A.  R.  482. 

December  oth,  1899.     Meredith,  C.J. : — 

The  offence  of  which  the  defendant  has  been  convicted 
is  created  by  sub-sec.  2  of  sec.  130  of  the  Liquor  License 
Act(R  S.  O.  ch.  245). 

The  first  sub-section  of  section  130  is  in   these  words : 

"  130.  (1)  Any  officer,  poh'ceman,  constable,  or  inspec- 
tor may,  for  the  purpose  of  preventing  or  detecting  the 
violation  of  any  of  the  provisions  of  this  Act  which  it  is 
his  duty  to  enforce,  at  any  time  enter  into  any  and  every 
part  of  any  inn,  tavern,  or  other  house  or  place  of  public 
entertainment,  shop,  warehouse  or  other  place  wherein 
refreshments  or  liquors  are  sold,  or  reputed  to  be  sold, 
whether  under  license  or  not,  and  may  make  searches  in 
every  part  thereof,  and  of  the  premises  connected  there- 
with, as  he  may  think  necessary  for  the  purpose  aforesaid." 

The  first  question  raised  by  the  defendant  is  as  to  the 
right  of  the  inspector  to  enter  upon  the  defendant's 
premises  and  to  make  there  such  searches  as  are  authorized 
by  section  130  to  be  made. 

Section  130,  unlike  the  corresponding  provision  of  the 
English  Licensing  Act  of  1874,  37  &  38  Vict.  ch.  49,  sec. 
16,  is  not  confined  to  licensed  premises,  but  the  right  of 
entry  and  search  extends  also  to  unlicensed  premises 
**  wherein  refreshments  or  liquors  are  reputed  to  be  sold." 

The  defendant's  premises  had  been  licensed  as  a  tavern, 
but  the  license  had  expired  before  the  entry  and  search 
by  the  inspector  which  are  in  question. 

No  evidence  was  given  before  the  justices  that  on  the 
defendant's  premises  refreshments  or  liquor  were  reputed 
to  be  sold.  The  inspector  was  examined  as  a  witness,  but 
made  no  such  statement.  The  only  evidence  given  point- 
ing in  that  direction  is  the  statement  near  the  beginning 
of  the  inspector's  depositions,   that  the  defendant's  bar- 
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Judgment,  room  remained  the  same  as  before,  i.e.,  before  the  expiry 
Meredith,  of  his  license.  That,  it  appears  to  me,  falls  far  short  of  a 
^•*''  statement  that  refreshments  or  liquors  were  reputed  to  be 
sold  on  the  defendant's  premises.  The  existence  of  such  a 
reputation  was  in  my  opinion  necessary  to  justify  the 
inspector  in  making  the  entry  into  and  search  of  the 
defendant's  premises  and  that  essential  fact  not  having 
been  proved,  the  defendant  ought  not  in  my  judgment  to 
have  been  convicted. 

It  was  argued  by  Mr.  Haverson  that  in  order  to  justify 
an  entry  and  search  under  section  130  it  is  necessary  to  shew 
also  that  the  officer  had  reasonable  grounds  for  suspecting 
that  some  violation  of  the  Act  was  taking  place  or  was 
about  to  take  place  on  the  premises,  and  that  inasmuch  as, 
as  he  contended,  that  was  not  shewn  in  this  case  the  entry 
and  search  in  question  were  not  shewn  to  be  a  lawful 
exercise  by  the  inspector  of  the  powers  conferred  by  the 
section.  In  support  of  this  contention,  Duncan  v.  Dowd- 
vag,  [1897]  1  Q.  B.  575,  \A^as  cited.  That  was  the  case  of  a 
prosecution  for  a  contravention  of  section  16  of  the  Licensing 
Act  of  1874,  in  refusing  or  failing  to  admit  a  constable  to 
a  room  in  the  licensed  premises  of  the  respondent,  and  it 
was  decided  by  a  Divisional  Court  that  before  the  occasion 
for  the  exercise  of  the  power  of  entry  could  arise  the 
constable  must  have  reasonable  ground  for  suspecting 
that  circumstances  existed  or  were  about  to  exist  con- 
stituting a  violation  of  some  of  the  provisions  of  the 
Licensing  Acts.  That  decision  it  is  said  is  conclusive 
against  the  conviction  in  this  case. 

In  the  case  of  Regina  v.  Sloan  (1891),  18  A.  R.  482, 
section  130  was  under  consideration  by  the  Court  of  Appeal. 
In  that  case  the  prosecution  was  against  a  licensed  tavern 
keeper  for  failing  to  admit  the  inspector  in  the  exercise  of 
his  business  or  duty  when  demanding  admission  to  one  of 
the  apartments  of  the  premises  of  the  defendant. 

It  was  objected  by  the  defendant  that  no  offence  had 
been  committed,  as  the  inspector  had  not  specified  for  what 
purpose  he  wanted  to  enter  the  room  in  the  execution  of 
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his  duty.  The  defendant  was  convicted,  but  on  appeal  to  Judgmwit. 
the  sessions  effect  was  given  to  his  objection  and  the  con-  Meredith^ 
▼iction  was  quashed.  C.J. 

The  Attomey-Qeneral  then  appealed  against  the  order 
of  sessions  to  the  Court  of  Appeal,  and  it  was  decided  by 
that  Court  that  as  it  was  proved  that  the  inspector  formally 
demanded  admittance  to  the  room  in  question  "  as  license 
inspector  in  the  execution  of  his  duty,"  the  defendant's 
objection  was  untenable  and  the  appeal  was  therefore 
allowed  and  the  conviction  upheld. 

The  language  of  sub-sec.  (1)  of  sec.  130,  is  said  by  the 
Chief  Justice  (Hagarty)  to  be  identical  with  that  of  sec  16 
of  the  English  Licensing  Act  of  1874.  On  a  comparison  of 
the  two  provisions,  it  will,  however,  be  observed  that  they 
are  not  quite  identical,  the  words  '*  and  may  make  searches 
in  every  part  thereof  and  of  the  premises  connected  there- 
with as  he  may  think  necessary  for  the  purpose  aforesaid  " 
which  appear  at  the  end  of  sub-section  (1)  are  not  to  be 
found  in  section  16  of  the  English  Act,  and  there  are  other 
verbal  differences  which  it  is  not  necessary  to  notice. 

It  is  probable  that  the  learned  Chief  Justice  intended 
no  more  than  that  the  two  provisions  meant  substantially 
the  same  thing. 

The  objection  taken  in  Duncan  v.  Dowding  was  not 
urged  against  the  conviction ;  and  though  there  are  some 
general  observations  to  be  found  in  the  judgments  which 
would  seem  to  indicate  that  such  a  demand  as  was  made, 
being  made  and  being  followed  by  a  refusal  or  failure  to 
admit  the  officer,  the  offence  under  the  statute  was  com- 
plete, it  is  to  be  borne  in  mind  that  the  question  now 
raised  was  not  brought  to  the  attention  of  the  Court,  and 
Begina  v.  Sloan  cannot  therefore  be  taken  to  have  decided 
anything  contrary  to  what  was  decided  in  Duncan  v, 
Dotvding. 

In  Regina  v.  Dobbins  (1883),  48  J.  P.  Cas.  182,  a  prosecu- 
tion under  section  16,  the  constable  who  was  refused 
admittance  sought  to  enter  the  house  of  the  defendant  in 
order  to  prevent  or  detect  the  violation  of  the  provisions  of 
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Judgment,    the  Licensing  Acts.    He  was  visiting  all  the  licensed  hoases 

Meredith,    that  day  in  the  exercise  of  what  he  considered  his  duty ; 

^'^'       and  it  was  held  that  the  fact  that  he  did  not  suspect  the 

commission  of  an  actual  offence  did  not  deprive  him  of  the 

justification  under  the  Act. 

This  case  was  cited  by  counsel  in  Duncan  v.  Daivding; 
but  is  not  referred  to  in  the  judgments  in  that  case.  It 
must  be  taken,  therefore,  I  think,  that  nothing  was  intended 
to  be  decided  which  conflicted  with  the  decision  in  the 
earlier  case,  and  the  reason  for  the  result  of  the  later  one 
may  possibly  be  the  fact  that  it  appeared  affirmatively 
that  the  constable  had  not  reasonable  ground  for  suspect- 
ing that  circumstances  existed  or  were  about  to  exist  con- 
stituting any  violation  of  the  provisions  of  the  Act. 

In  this  state  of  the  authorities,  on  the  facts  of  this  case, 
we  ought  not,  I  think,  to  hold,  considering  the  case  apart 
from  a  further  objection  urged  against  the  conviction  to 
which  I  shall  afterwards  refer,  and  assuming  that  the 
defendant's  premises  were  a  place  where  refreshments  or 
liquor  were  reputed  to  be  sold,  within  the  meaning  of  the 
Act,  that  the  inspector  was  not  justified  in  entering  them. 
It  is  true  that  the  inspector  does  not  say  in  terms  that  he 
suspected  a  violation  or  intended  violation  of  the  Act,  but 
he  does  not  say  the  contrary,  and  his  evidence  as  to  the 
bar-room,  to  which  I  have  referred,  may  have  led  the  jus- 
tices to  the  conclusion  that  reasonable  grounds  for  suspi- 
cion, if  that  be  necessary  to  be  sliewn,  existed.  At  all 
events  there  is  nothing  in  the  case  inconsistent  with  that 
view ;  and  I  am  of  opinion,  therefore,  that  the  defendant's 
second  objection  fails. 

The  third  objection  raised  by  the  defendant  is  based 
upon  the  proposition  that  section  130  authorizesonly  pers(Mis 
of  the  description  named  in  it,  viz.,  an  officer,  policeman, 
constable  or  inspector,  whose  duty  it  is  to  enforce  the  pro- 
visions of  the  Act,  to  enter  and  search,  and  that  such  a 
person  may  not  take  with  him  in  making  his  domiciliary 
visit  any  one  not  coming  within  that  description,  and  that 
if  he  does  so,  a  person  refusing  to   admit  them   to  the 
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premises  or  where  they  have  gained  admittance  ta  permit  Judgmeot. 
them  to  search  there  does  not  commit  an  offence  against  Meradith, 
sub-section  2.  .  ^  J- 

That  proposition  is,  I  think,  well  founded.  The  authority 
conferred  is  entrusted  only  to  certain  named  descriptions 
of  persons,  and  I  can  find  in  the  section  no  warrant  for  the 
contention  made  by  Mr.  Langton  that  any  one  of  such 
persons  may  take  with  him  for  the  purpose  of  his  entry  or 
search  any  one  not  belonging  to  one  or  other  of  these 
descriptions  of  persons,  unless  such  an  authority  is  found 
either  in  express  terms  or  by  necessary  implication  in  the 
language  which  the  Legislature  has  used,  and  I  think  it  is 
not  in  that  of  section  130.  Such  a  person  would,  it 
appears  to  me,  be  a  mere  intruder  and  a  trespasser;  and  I 
think  it  follows  that  an  authorized  person  insisting  on  his 
right  to  enter  or  to  search  accompanied  by  such  a  person 
would  be  a  trespasser  also  and  not  entitled  to  rely  on 
section  130  for  a  justification  of  his  acts. 

It  is  beyond  question  on  the  evidence  sent  up,  that  the 
inspector  on  the  occasion  of  his  visit  to  the  premises  was 
accompanied  by  a  man  named  Campbell  who  was  not  one 
of  any  of  the  classes  of  persons  mentioned  in  section  130: 
that  the  inspector  took  Campbell  with  him  because  he  did 
not  wish  to  make  his  search  alone,  and  for  the  purpose  of 
taking  away  the  liquor  if  he  found  any  :  that  the  defen- 
dant objected  to  the  presence  of  Campbell  on  his  premises : 
that  the  inspector  insisted  on  his  remaining  there  for  the 
purpases  for  which  he  had  brought  him;  and  that  the 
defendant  refused  to  permit  the  inspector  to  continue  his 
search,  for  which  the  complaint  under  investigation  was 
made,  was  after  all  this  had  taken  place.  It  is  true  that 
the  defendant,  according  to  some  of  the  evidence,  made  no 
objection  to  the  entry  of  the  inspector  or  to  the  searches 
he  made  down  to  the  time  that  search  of  some  room  in  the 
house  was  desired  to  be  made — probably  the  bar-room ; 
but  this  is,  I  think,  explained,  if  explanation  be  necessary, 
by  the  fact  that  the  defendant  does  not  appear  to  have 
been  aware  of.  the  presence  of  Campbell  until  the  time  at 
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Jodgmant.  which  his  objection  to  his  being  on  the  premises  was  made, 
Meredith,  Assuming  that  the  defendant  did  know  of  Campbell's 
^*^'  presence  sooner,  that  at  most,  as  appears  to  me,  would 
amount  to  a  license  to  the  inspector  to  enter,  and  it  was 
in  my  opinion  within  the  strict  right  of  the  defendant  to 
revoke  that  license  at  will,  <and  when  the  revocation  was 
brought  to  the  notice  of  the  inspector  and  objection  was 
made  to  Campbell  continuing  on  the  premises,  and  the 
right  of  Campbell  to  remain  was  insisted  on,  the  inspector 
and  Campbell  became  from  that  moment  trespassers,  and 
the  inspector  was  no  longer  entitled  to  rely  on  the  provi- 
sions of  section  130  as  a  justification  for  his  subsequent  acts. 
It  is  quite  true  that  the  defendant,  according  to  some  of 
the  evidence,  objected  that  the  inspector  had  no  right  to 
search  any  other  part  of  the  house  than  the  bar-room, 
without  a  search  warrant ;  it  may  be  that  he  knew  that 
without  such  a  warmnt  the  inspector  had  no  right  to  bring 
Campbell  on  the  premises  to  take  part  in  the  proceedings, 
but  whatever  he  may  have  thought  it  is  beyond  question 
that  the  defendant  at  some  stage  brought  to  the  notice  of 
the  inspector  and  Campbell  his  objection  to  the  presence 
of  Campbell,  and  to  search  being  continued  while  he 
remained,  and  that  the  refusal  which  forms  the  ground  of 
the  charge  against  him  took  place  after  that,  and  that 
being  so,  the  defendant's  refusal  did  not,  in  my  opinion, 
constitute  an  oflTence  within  sub-section  2. 

The  conviction  should,  in  my  opinion,  be  quashed  with 
costs  to  be  paid  by  the  inspector. 

Rose,  J. : — 

I  am  of  the  opinion  that  on  the  facts  [of  this  case  the 
inspector  had  no  right  to  have  with  him  the  man  Camp- 
bell to  assist  in  searching  the  house  without  a  warrant 

Arriving  at  that  conclusion,  I  do  not  find  it  necessary 
to  consider  the  question  raised  by  the  learned  Chief  Jus- 
tice as  to  whether  there  was  evidence  that  refreshments 
or  liquors  were  reputed  to  be  sold  on  the  premises  or 
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whether  it  was  necessary    that  there  should    be   such  Jadgmcnt. 
evidence.    That  question  was  not  raised  on  the  motion     romTj. 
before  us. 
I  think  the  conviction  must  be  quashed  with  costs. 

MacMahon,  J. : — 

The  right  of  search  given  by  sec  130  of  the  Liquor 
License  Act  (R.  S.  O.  ch.  245),  for  preventing  or  detecting 
a  violation  of  the  Act,  is  restricted  to  an  officer,  police- 
man, constable  or  inspector.  And  it  is  only  where  such 
officer,  policeman,  etc.,  has  on  information  obtained  a 
warrant  under  section  131  that  he  can  bring  with  him  an 
assistant  or  assistants  to  search  for  liquor  in  any  unlicensed 
house,  etc. 

Not  having  a  warrant,  lierritt,  the  inspector,  had  no 
right  to  bring  Campbell  with  him  to  assist  in  searching 
the  defendant's  premises,  and  Campbell  was  from  the 
moment  of  his  entering  a  trespasser  on  Ireland's  property. 

Ireland  had  a  hotel  license  for  his  premises  until  May 
last.  During  the  search  by  the  inspector  of  the  hen  house 
and  ice  house,  Campbell  did  not  enter  either  place,  but 
when  the  inspector  entered  Ireland's  house  and  made  a 
search  in  what  had  formerly  been  the  bar-room,  Campbell* 
according  to  his  own  evidence,  was  standing  in  front  of  the 
bar  while  the  inspector  was  searching  behind  it.  While 
this  search  was  going  on,  Ireland  requested  Campbell  to 
leave  the  house,  which  he,  after  speaking  to  the  inspector, 
refused  to  do,  and  went  from  the  bar  into  one  of  the  front 
rooms.  No  liquor  being  found  in  the  bar-room,  the 
inspector,  after  concluding  his  search  there,  informed 
Ireland  that  he  intended  searching  the  bed-rooms  upstairs. 
Ireland  refused  to  permit  a  search  being  made  while 
Campbell  was  there,  unless  the  inspector  had  a  warrant, 
and  it  is  upon  this  refusal  to  permit  a  search  that  the 
conviction  of  the  defendant  is  based. 

The  inspector  said  in  his  evidence  that  he  did  not  want 
to  make  the  search  alone,  and,  having  brought  assistance 
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JadgmoQi.'  with  him  into  the  defendant's  house,  the  defendant  had  at 
MkoMahon,  &ny  time  a  right  to  demand  if  he  was  clothed  with  the 
^'         authority  of  a  warrant,  and  if  not  he  was  justified  in 
refusing  to  permit  further  search  heing  made. 

The  authority  given  to  an  inspector  or  other  officer  by 
the  Act  must  be  strictly  pursued :  Duncan  v.  Dowding^ 
[1897]  1  Q.  B.  575. 

The  conviction  must  be  quashed  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Regina  V.  The  T.  Eaton  Co.,  Limited. 

Trade  Mark—Trade  Descriptwn—FaUe  AppliceUkm  qf-^"  QvadrvpU 
PUUe  **— Evidence. 

The  defendanto  by  an  advertisement  in  a  newspaper  described  certain 

*    tea-sets  as  "  quadruple  plate,"  stating  that  the  regular  price  thereol 

was  '<  112.00  a  set,  Saturday  at  $6.00. "  The  purchaser  of  one  of  the  seti, 

before  making  his  purchase,  inquired,  and  was  informed,  by  the  sales- 

.  woman  of  the  defendant,  that  it  was  one  of  the  tea-sets  advertised,  aad 

that  the  advertisement  could  be  relied  upon  : — 

Held,  Boss,  J.,  dissenting  on  this  point,  (1)  ^^^  ^®  ^se  of  the  worda 

.    '*  quadruple  plate"  in  the  advertisement  was  an  application  of  fiJas 

trade  description,  in  that  the  ^oods  could  not  properly  be  described 

as  such ;  (2)  that  there  was  evidence  to  shew  that  the  advertisement 

applied  to  these  goods. 

Btatement.  The  defendants  were  convicted  at  the  General  Sessions 
of  the  Peace  for  the  county  of  York,  on  the  14th  of  Decem- 
ber, 1898,  of  having  on  the  10th  and  11th  of  June,  AJ). 
1898,  and  on  other  days  and  times  since  the  said  lOtb  day  of 
June,  and  before  the  finding  of  the  indictment,  unlawfully 
sold  and  unlawfully  exposed  for  sale  and  unlawfully  hav- 
ing had  in  their  possession  for  sale,  "  certain  goods,  to  wit, 
certain  pieces  of  silverplated  ware  to  which  and  to  each 
of  which  a  false  trade  description,  to  wit,  the  words  or 
marks  '  quadruple  plate '  had  been  applied  contrary  to  the 
Criminal  Code,  sec.  446." 
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A  special  case  was  reserved  by   McDougall,  Co.  J.,   8tatwiient» 
the  Judge  before   whom   the    trial  took  place  for  the 
opinion  of  the  Court  under  sec.  743  of  the  Criminal  Code, 
1892. 

The  evidence  and  facts  set  out  in  the  case  were  that  the 
defendants  inserted  in  the  *'  Toronto  Evening  News  "  an 
advertisement  which  appeared  in  the  issue  of  that  paper 
of  Friday  the  10th  of  June,  1898.  The  advertisement 
after  referring  to  certain  goods  for  sale  in  the  silverware 
department  of  the  defendants'  store  at  Toronto,  contained 
the  following  statement : 

^'In  the  same  section  we're  going  to  sell  Tea  sets,  4 
pieces,  quadruple  plate,  handsomely  engraved,  regular  price 
$12  a  set,  Saturday  at  96." 

The  advertisement  was  handed  to  the  "  News  "  by  the 
defendants  in  the  forenoon  of  Friday,  June  10th,  it  being 
sworn  that  the  defendants  had  then  in  their  possession  a 
number  of  tea  sets  to  which  the  advertisement  was  intended 
to  apply.  On  the  11th  of  June,  1898,  a  tea  set  was  sold 
in  the  ordinary  course  of  business  to  one  John  Impey,  a 
witness  for  the  Crown.  Impey  inquired  if  the  tea  set  he 
was  purchasing  was  one  of  the  tea  sets  advertised  as 
^  quadruple  plate,"  and  was  told  by  the  saleswoman  that 
it  was,  and  that  he  could  rely  on  the  advertisement.  Some 
tea  sets  similar  to  the  tea  set  purchased  by  Impey  were 
ordered  by  the  defendants  from  the  manufacturer  after  the 
advertisement  was  handed  to  the  "  News,"  and  the  evi- 
dence differed  as  to  whether  they  were  ordered  on  the 
afternoon  of  Friday,  the  10th,  or  the  forenoon  of  Saturday, 
the  11th  of  June.  The  manager  of  the  manufacturing 
company  swore  that  he  received  the  order  for  tea  sets  of 
the  same  quality  as  the  set  sold  to  Impey  on  Friday,  the 
10th,  and  the  manager  of  the  defendants'  silverware  depart- 
ment swore  that  he  directed  the  order  to  be  telephoned  to 
the  manufacturer  at  10  a.m.  of  the  11th  of  June.  The  tea 
set  sold  was  proved  not  to  be  of  the  quality  of  the  tea  sets 
advertised. 
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Argnmoni.  On  May  8th,  1899,  the  case  was  argued  before  a 
Divisional  Court  oomposed  of  Meiredith,  C.J.,  Rose;  and 
MacMahon,  JJ. 

Maclaren,  Q.C.,  for  the  defendants.  The  advertind- 
ment  does  not  constitute  the  application  of  a  trade 
description  within  the  section.  The  use  of  the  words 
"  quadruple  plate  "  is  not  a  trade  description  within  sub- 
sees.  3  and  4  of  clause  (b).  It  is  not  a  description  of  the 
mode  of  manufacture  or  of  the  composition  of  the  mate- 
rial. It  was  a  mere  mode  of  puffing  the  goods.  The 
definition  of  **  quadruple  plate  "  and  "  quality,"  as  given  in 
the  standard  dictionaries,  shews  that  it  cannot  have  the 
meaning  contended  for  by  the  Grown.  The  next  point  is 
that  the  evidence  does  not  shew  it  applied  to  these  gooda 
It  is  necessary  to  shew  that  the  trade  description  is  009- 
nected  with  the  goods  sold.  Verbal  statements  with 
regard  to  the  matter  are  not  sufficient.  To  connect  the 
advertisement  with  the  goods  there  must  be  something 
affixed  to  the  goods  sold  so  as  to  identify  them  with  the 
representation.  In  Budd  v.  Lticas,  [1891]  1  Q.  B.  408» 
which  was  a  conviction  for  a  false  trade  description 
on  the  sale  of  beer  under  a  similar  section  to  ours,  the 
invoice  accompanied  the  goods  and  contained  the  descrip- 
tion on  which  the  conviction  was  based.  It  was  thus 
connected  with  the  goods  sold.  In  the  case  of  Goppen  v. 
Moore  (No.  1),  [1898]  2  Q.  B.  300,  at  p.  304,  which  was  a 
sale  of  hams,  the  invoice  also  accompanied  the  goods  and 
contained  the  false  description.  In  the  present  case  there 
is  nothing  to  connect  the  advertisement  with  the  goods 
except  the  verbal  statement  of  the  saleswoman  who  sold 
the  goods  to  the  purchaser.  This  is  not  sufficient.  There 
was  no  evidence  to  submit  to  the  jury  to  shew  that  the 
description  applied  to  these  particular  goods.  It  is  imma- 
terial whether  the  goods  were  in  the  company's  possession 
or  not  when  the  advertisement  was  inserted. 

J.  R.  Cartwright,  Q.C.,  contra.  The  description  con- 
tained in  the  advertisement  was  clearly  applicable  to  the 
goods  here.     It  is  not  necessary  that  the  description  should 
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be  physically  conDected  with  the  goods.  It  is  sufficient  ArgmnMiU 
that  the  description  should  be  rea^ionably  and  fairly  con- 
nected with  them.  In  the  cases  referred  to  of  Budd  v. 
Lucas,  [1891]  1  Q.  B.  408,  and  Coppen  v.  Moore  (No.  1), 
[1898]  2  Q.  B.  300,  the  invoices  were  not  attached  to  the 
goods  but  merely  sent  at  the  same  time,  and  it  was  necess- 
ary in  those  cases  that  there  should  be  evidence  to  connect 
the  invoices  with  the  goods ;  and  so  in  this  case  evidence 
was  properly  admitted  of  the  saleswoman  to  shew  that 
these  were  the  goods  referred  to  in  the  advertisement  and 
that  they  were  so  sold  in  connection  with  the  advertisement 
This  is  sufficient  under  the  statute.  Then  as  to  the  other 
point  It  is  quite  clear  that  the  use  of  the  word  "  quad- 
ruple plate  "  can  have  no  other  meaning  than  that  contended 
for  by  the  Crown.  It  is  not,  however,  open  to  the  defen- 
dants under  the  case  reserved,  as  the  case  is  based  on  the 
fact  of  "  quadruple  plate  "  being  a  trade  description,  and 
that  it  was  false,  and  there  was  sufficient  to  shew  that  the 
advertisement  applied  to  these  goods. 

^th  December,  1899.    Meredith,  C.J.  :— 

[After  setting  out  the  facts  contained  in  the  case  reserved 
proceeded]  : 

The  questions  submitted  were  the  following : 

"  1.  Was  the  use  of  the  words  '  quadruple  plate '  by  the 
defendant  company  in  the  said  advertisement  so  inserted  by 
the  said  company  in  the  said  "  Evening  News  "  an  applica- 
tion of  a  false  trade  description  to  goods  within  the  meaning 
of  the  fourth  count  of  the  said  indictment,  provided  that 
the  goods  in  question  were  not  and  could  not  be  properly 
•described  as  quadruple  plate  ? 

"  2.  Was  there  evidence  to  go  to  the  jury  on  the  above 
statement  of  £Ebcts  that  the  description  '  quadruple  plate '  in 
the  said  advertisement  might  refer  to  the  tea  set  so  sold  to 
the  said  John  Impey  ? " 

Upon  the  argument  we  were  asked  by  Mr.  Maclaren  to 
<x>nsider  and  determine  whether  the  description  "quad- 
36 — ^VOL.  XXXI.  O.R. 
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Judgment,    ruple  plate  "  came  within  the  definition  contained  in  sub- 
Meredith,    sections  3  and  4  of  clause  (6)  of  section  443,  which  define 
C.J.       « trade  description  "  as  meaning  any  description,  statement 
or  other  indication,  direct  or  indirect ; 

(3)  BB  to  the  mode  of  manufacturing  or  producing  any 
goods, 

(4)  as  to  the  material  of  which  any  goods  are  composed. 

He  contended  that  it  did  not,  and  that  the  term  "  quad- 
ruple plate  "  was  neither,  but  was  merely  a  description  of 
the  quality  in  the  sense  in  which  the  words  "  handsomely 
engraved"  are  used  in  the  advertisement  of  the  goods 
referred  to. 

I  do  not  think,  however,  that  that  question  is  open  to 
the  defendants.  All  that  is  submitted,  as  I  understand 
the  case,  is  (1)  whether  the  advertisement  in  the  news- 
paper could  in  law  constitute  an  application  of  a  trade 
description  to  the  goods  within  the  meaning  of  the  Act; 
and  (2)  whether  there  was  evidence  to  go  to  the  jury  that 
the  advertisement  in  fact  applied  to  the  goods. 

The  case  assumes  that  the  term  "  quadruple  plate  "  was 
a  trade  description  within  the  meaning  of  the  Act,  and 
that  it  was  a  false  one. 

It  is,  moreover,  on  the  evidence  which  is  before  us, 
impossible  to  say  that  the  term  ''  quadruple  plate  "  is  but 
a  statement  of  qualit}-  in  the  sense  in  which  I  have  men- 
tioned; and  I  do  not  know  why  the  word  may  not  be  pro- 
perly used  as  descriptive  of  the  material  of  which  a  thing 
is  composed,  if  not  of  the  mode  of  manufacturing  or  pro- 
ducing it. 

It  is  said  by  Mr.  Justice  Wright  in  Coppen  v.  Moore 
(No.  1,)  [1898],  2  Q.  B.,  300  at  p.  304,  that  the  Act  does  not 
apply  to  a  trade  description  which  is  wholly  verbal. 

In  Budd  V.  Lva^os  [1891],  1  Q.  B.  408,  and  Coppen  v. 
Moore,  (No.  1),  descriptions  in  the  invoices  accompanying 
the  goods  were  held  to  be  within  the  Act,  the  writing  of 
the  description  in  the  invoice  being,  in  the  opinion  of  Mr. 
Justice  Wright,  in  the  latter  case,  more  than  a  verbal  trade 
description. 
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Assuming  the  dictum  of  Mr.  Justice  Wright  to  be  a  Judgment, 
correct  statement  of  the  law,  as  to  which  it  is  unneces-    Meredith, 
sary  to  express  an  opinion,  the  description  being  contained        ^••^• 
in  the  advertisement  in  this  case  brings  it  within  the  prin- 
ciple upon  which  the  two  cases  referred  to  were  decided. 
In  both  of  them  oral  testimony  was  required  in  order  to 
connect  the  invoice  with  the  goods,  and  I  am  unable  to 
see  why  the  description  contained  in  the  advertisement 
may  not  be  held  •  to  be  applied  to  the  goods  sold  in  this 
case,  just  as  the  invoices  in  those  cases  were.     The  only 
difference  I  can  see  is  that  the  description  in  the  one  case 
is  applied  before,  and  the  other  at  or  after  the  time  of 
sale ;  but  that  can,  I  think,  make  no  difference  in  the 
application  of  the  principle. 

With  regard  to  the  second  question,  the  evidence  was,  I 
think,  sufficient  to  justify  the  learned  chairman  submitting 
the  case  to  the  jury.  Indeed,  I  do  not  see  why,  even  if 
the  defendants'  account  of  the  matter  had  been  accepted, 
it  was  not  open  to  the  jury  to  come  to  the  conclusion  that 
the  description  contained  in  the  advertisement  was  intended 
to  apply  as  well  to  the  goods  obtained  from  the  manufactu- 
rers on  the  Saturday  as  to  those  in  the  defendants'  store 
on  the  Friday. 

Both  questions  should,  in  my  opinion,  be  answered  in 
the  affirmative. 

KosE,  J. : — 

If  we  are  to  assume  that  the  words  "  quadruple  plate  " 
cunstitute  a  trade  description,  then  I  think  that  on  the 
question  put  to  us,  which  assumes  that  the  goods  were  not 
properly  described  as  "  quadruple  plate,"  in  other  words 
that  they  were  not  *•  quadruple  plate,"  we  should  answer 
the  first  question  in  the  affirmative,  because  I  am  of  opinion 
that  what  was  done  here  was  an  application  of  a  trade 
description  to  the  goods. 

Section  446  of  the  Criminal  Code  provides,  in  sub-sec. 
(d),  that  "  every  one  is  deemed  to  apply      *      *      a  trade 
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Judgmeat.    description  to  goods  who  (d)  uses  a    *    *     tiude  descrip- 
Roae,  J.     tion  in  any  manner  calculated  to  lead  to  the  belief  that 
the  goods  in  connection  with  which  it  is  used  are  designa- 
ted or  described  by  that    *    *    trade  description,'* 

The  advertising  of  the  goods  in  question  was,  in  my 
opinion,  assuming  the  words  amount  to  a  trade  description, 
the  using  of  a  trade  description  in  a  manner  calculated  to 
lead  to  the  belief  that  the  goods  were  described  by  such 
trade  description. 

I  am,  however,  unable  to  see  that  upon  the  case 
we  can  assume  that  the  use  of  the  words  ''quadruple 
plate "  as  stated  in  the  question  was  an  application  of  a 
trade  description ;  or  in  other  words,  that  the  words 
"  quadruple  plate "  amount  to  a  trade  description,  and  I 
think  before  we  can  answer  that  question  we  must  see 
upon  the  case  that  such  words  were  a  trade  description. 
There  is  no  statement  upon  the  case  that  the  words 
were  a  trade  description.  There  was  no  finding  by  the 
jury  of  the  fact,  as  far  as  the  case  states,  and  I  cannot  say 
that  the  use  of  the  words  "quadruple  plate  "  was  an  appli- 
cation of  a  false  trade  description  if  I  cannot  see  that  such 
words  were  a  trade  description. 

I  find  by  section  443  trade  description  defined.  It 
was  not  urged  that  sub-sections  1,  2, 4,  or  5  of  sub-sec- 
tion (b)  of  that  section,  apply  at  all  to  the  case  before  us; 
but  what  was  urged  was  that  the  words  "  quadruple  plate  " 
was  a  "  description,  statement  or  other  indication  direct  or 
indirect "  "  as  to  the  mode  of  manufacturing  or  producing 
any  goods."  I  do  not  think  I  can  say  as  a  matter  of  com- 
mon knowledge  or  law  that  the  words  "  quadruple  plate  " 
describe  the  mode  of  manufacturing  or  producing  any 
goods.  I  do  not  know.  It  does  not  appear  whether  that 
question  was  discussed  in  the  Court  below  or  not,  but  cer- 
tainly some  evidence  was  required  to  satisfy  the  Court 
that  these  words  described  the  mode  of  manufacturing  or 
producing  goods.  That  fact  not  being  found,  or  not  being 
stated,  I  am  unable  to  answer  the  first  question  in  the 
affirmative,  and  would  send  the  case  back  to  be  amended 
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or  restated,  under  the  provisions  of  section  745.     On  the  JndgmeDt. 
case  ^as  now  stated,  I  cannot  agree  to  answer  the  question     Roee,  J. 
in  the  affirmative. 

As  to  the  second  question,  I  think  there  was;  evidence  to 
go  to  the  J4iry  upon  the  statement  of  fact  submitted  to  us 
that  the  description  "  quadruple  plate  "  in  the  said  adver- 
tisement might  refer  to  the  tea  set  so  sold  to  the  said  John 
Impey,  whether  the  set  purchased  by  him  was  in  the  pos- 
session of  the  defendant  company  at  the  time  of  putting 
in  the  advertisement  or  was  obtained  by  the  company  after 
the  advertisement  appeared,  as  long  as  the  purchaser  read 
the  advertisement  before  the  purchase  and  relied  upon  it, 
as  there  was  evidence  the  purchaser  here  did. 

HacMahon,  J.,  concurred  with  the  Chief  Justice. 

G.  F.  H. 


284  THE  ONTARIO  REPOBTS.  [VOt. 

[DIVISIONAL  COURT.] 

The  GtoLDiE  and  McCulloch  Company  (Limited) 

V. 

Harper. 

BiUa  of  Exchange — ConditumcU  Sale  of  Goods — Lo8s  of  Goods  by  Fire — 

Liability, 

The  plaintiffs  sold  and  delivered  certain  machinery  to  the  defendant, 
receiving  part  of  the  price  in  cash  and  part  in  notes,  and  by  the  ocn- 
tract  of  sale  it  was  provided  that  no  property  in  the  machinery  should 
pass  to  the  defendant  until  it  was  paid  tor.  The  machinery  was  des- 
troyed by  fire  before  the  notes  were  paid.  In  an  action  on  one  of  the 
notes  : — 

Heldt  that  the  defendant  had  the  possession  and  use  of  the  machinmy 
and  an  interest  in  it ;  that  there  was  not  a  total  failure  of  oonsideratioD 
for  the  note  or  a  partial  failure  which  was  ascertained,  and  that  the 
plaintiffs  were  entitled  to  recover. 

Statement.  Thjs  was  an  appeal  from  the  County  Court  of  the  county 
of  York,  in  an  action  on  a  promissory  note,  given  by  defen- 
dant to  the  plaintiffs  for  part  of  the  price  of  machinery,  in 
which  it  was  contended  that  as  the  contract  of  sale  provided 
that  the  property  therein  should  not  pass  to  the  defen- 
dant until  the  whole  amount  of  the  purchase  money  was 
paid ;  and  as  the  machinery  was  destroyed  by  fire  before 
that  was  done,  there  w^as  no  consideration  for  the  note  in 
the  hands  of  the  plaintiffs,  and  they  could  not  recover  on  it. 
The  other  facts  sufficiently  appear  in  the  judgments  in 
the  Divisional  Court. 

The  action  was  tried  before  His  Honour  Judge  Morgan, 
junior  Judge  of  the  County  Court,  without  a  jurj-,  who  gave 
judgment  given  in  favour  of  the  plaintiffs  for  the  amount 
claimed. 

From  this  judgment  the  defendant  appealed,  and  the 
appeal*  was  argued  on  December  6th  and  7th,  1899,  before 

*  On  the  opening  of  the  argument.  Ay les worth,  Q.C.,  f or  the  appellaat^ 
asked  for  an  adjournment  until  the  action  by  the  plaintifEs  against  the 
Bank  of  Hamilton  et  al.  pending  in  the  Court  of  Appeal,  should  be  disposed 
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a  Divisional  Court  composed  of  Meredith,  C.J.,  Rose,  Argnmwii. 
and  MacMahon,  JJ. 

Aylesworth,  Q.  C,  for  the  appeal.  No  property  in  the 
machinery  passed  by  the  terms  of  the  contract  of  sale. 
The  defendant  is  sued  for  the  purchase  money  of  property 
which  was  not  hers.  She  was  simply  a  bailee.  The 
machinery  was  merely  out  of  the  possession  of  the  owners, 
the  plaintiffs,  and  if  they  failed  to  protect  themselves  by 
insurance  for  their  own  benefit  the  loss  is  theirs.  There 
was  an  entire  failure  of  consideration  for  the  note.  The 
consideration  was  the  machinery,  not  a  mere  right  to  pur- 
chase it :  Sawyer  v.  Pringle  (1891),  18  A.  R  218 ;  Elphick 
V.  Barnes  (1880),  5  C.  P.  D.  321 ;  Howell  v.  Coupland 
(1876),  1  Q.  B.  D.  258. 

Wallace  Neshitt,  Q.  C,  and  H,  E,  Rose,  contra.  The 
defendant  got  possession  of  the  machinery  and  used  it 
She  had  an  insurable  interest,  and  contracted  to  insure 
and  assign  the  policy  to  the  plaintiffs.  Such  an  inter- 
est could  be  seized  and  sold  by  a  sheriff  under  an 
execution :  62  Vict.  2nd  sess.  ch.  7,  sec.  9  (0.).  The 
plaintiffs*  right  to  retake  the  machinery  was  lost  by  the 
fire,  but  they  should  not  lose  their  right  to  payment  too. 
The  plaintiffs  are  entitled  to  recover  on  the  principles  laid 
down  in  Hesselbacher  v.  Ballantyae  (1896),  28  O.  R.  182 ; 
affirmed  in  appeal  (1898),  25  A.  R.  36,  and  cases  there 
referred  to ;  Tufts  v.  Origin  (1890),  107  N.  C.  47,  and 
Burnley  v.  Tafta  (1888),  66  Miss.  49.  Iji  Sawyer  v.  Pringle 
the  vendor  had  put  it  out  of  his  own  power  to  do  what  he 
contracted  to  do,  viz.,  to  deliver  the  property  on  receiving 
payment. 

Aylesworth,  in  reply.  In  Hesselbacher  v.  Bcdlantyne 
there  was  an  absence  of  the  stipulation  that  the  property 
should  not  pass  which  appears  in  this  case. 


of;  wherein  the  right  to  the  insuraace  money  for  the  machinery  for  which 
the  note  sued  on  in  this  action  was  given  was  in  question,  as  he  contended 
the  result  of  th%t  action  tnight  determine  this. — Rkp. 
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jadgment.    December  8, 1899.    Meredith,  0.  J. : — 

Meredith, 
C"^-  Mr.  Aylesworth  strongly  pressed  upon  us  to  postpone 

the  disposition  of  this  case  until  an  appeal  pending  in  an 
action  between  the  present  plaintiffs  and  the  Bank  of 
Hamilton  in  the  Court  of  Appeal  is  determined,  contend- 
ing that  the  issues  in  this  case  or  some  of  them  were 
affected  by  the  principles  which  might  ultimately  be  held 
properly  to  govern  in  that  case. 

If  I  thought  there  was  the  slightest  doubt  as  to  the 
matters  involved  in  this  suit  being  in  any  way  affected 
by  the  result  of  that  decision  in  the  Court  of  Appeal,  I 
should  have  felt  personally  that  it  was  not  fitting  that  this 
case  should  have  been  heard,  or,  at  all  events,  disposed  of 
until  a  decision  of  the  case  in  the  Court  of  Appeal  was 
reached.  However,  Mr.  Aylesworth  was  unable  to  point 
out,  and  from  my  own  knowledge  of  the  facts  I  know  that 
it  was  impossible  for  him  to  point  out,  that  any  of  the 
considerations  which  are  to  govern  the  case  of  Ooldie  v. 
Bank  of  Hamilton  can  affect  this  case. 

At  the  most,  if  the  plaintiffs  are  entitled  to  recover  in  this 
action,  the  Goldie  &  McCuUoch  Co.,  who  were  by  virtue  of 
the  contract  to  insure,  mortgagees  of  the  property — per- 
haps that  may  not  be  quite  technically  an  accurate  descrip- 
tion, but  it  is  sufficient  for  the  purpose — and  entitled  to 
have  the  policy  of  insurance  treated  as  having  been  effected 
pro  tanto  for  their  benefit,  and  the  case  of  Edmonds  v. 
The  Hamilton  Provident  and  Loan  Society  (1891),  18  A.  K 
347,  shews  that  in  those  circumstances  the  creditor  having 
the  policy  of  insurance  is  entitled  to  collect  it,  and  to  hold 
the  fund  in  lieu  of  the  property  until  all  the  payments^ 
which  have  been  stipulated  to  be  made  have  been  made. 

Then,  coming  to  the  questions  involved  in  the  case,  it 
seems  to  me  there  are  several  answers  to  the  contention  of 
Mr.  Aylesworth,  which  was  that  the  goods  having  been 
parted  with  by  the  plaintiffs  to  the  defendant  upon  the 
terms  of  an  agreement  by  which  no  property  in  them 
passed  to  her,  and  that  the  defendant  was  to  be  entitled 
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io  the  goods  only  upon  the  completion  of  her  payments 
and  the  further  stipulation  that  in  the  event  of  default 
all  payments  made  should  be  treated  as  rent,  and  the 
agreement  was  to  be  deemed  a  hire  agreement,  that 
there  was  a  total  failure  of  consideration  for  the  notes, 
the  property  having  been,  without  the  default  of  the 
defendant,  destroyed,  so  that,  as  contended,  the  plaintiffs 
were  not  in  a  position  to  give  to  the  defendant  that  which 
they  had  contracted  to  give. 

The  action  is  upon  the  note,  and  it  appears  to  be  clear 
law  that  unless  there  is  a  total  failure  of  consideration,  or 
unless  there  is  a  partial  failure  as  to  something  which  is 
ascertained  and  liquidated,  the  partial  failure  of  consider- 
ation is  no  answer  to  an  action  upon  the  note.  That  was 
held  by  the  Court  of  Appeal  in  a  case  of  Barber  v.  Morton 
(1882),  7  A.  R.,  at  p.  122. 

Now,  here  it  is  clear  that  there  was  not  a  total  failure 
of  consideration.  The  defendant  got  the  possession  of  the 
property.  It  was  put  in  her  mill,  and  for  some  time  she 
operated  the  mill  by  means  of  it.  It  is  impossible  to  sepa- 
rate the  consideration  so  as  to  ascertain,  as  was  determined 
in  the  Barber  case,  any  liquidated  sum  which  should  be 
deducted  by  reason  of  the  failure  of  consideration,  if  there 
was  failure,  as  to  the  goods  which  were  destroyed.  That 
would  seem  to  me  in  itself  to  be  a  complete  answer  to  the 
case  made  by  the  defendant 

The  case  of  Heaselbacher  v.  BaXLantyne  (1896),  a  deci- 
sion of  my  brother  Rose,  reported^  in  28  O.  R  182,  was 
relied  upon  by  the  plaintiffs.  I  think  there  is  very  great 
force  in  the  reasoning  in  that  case  and  of  the  Courts  of 
the  United  States  in  the  decisions  which  are  referred  to  in 
it,  and  while  it  is  not  necessary  to  pronounce  any  definite 
conclusion  &s  to  what  the  law  is  upon  the  particular  matter 
dealt  with  in  that  case,  I  see  no  reason  to  doubt  the  cor- 
rectness of  the  conclusion  at  which  my  learned  brother 
arrived.  If  it  were  proper  in  the  cases  to  which  he  refers 
to  look  at  the  whole  contract  for  the  purpose  of  determin- 
ing what  its  nature  wtis,  it  is  an  a  fortiori  case  here,  hav- 
37 — VOL.  XXXI.  o.R. 


Meredith, 
C.J. 


288  THE  ONTABIO  REPORTS.  [VOL. 

Judgment,    ing  regard  to  the  character  of  the  property  which  was  the 
Meredith,    subject  of  the  contract. 

CJ-  Mrs.  Harper  was  the  owner  of  a  mill  in  which  there 

was  old  fashioned  machinery  for  the  [lurpose  of  opera- 
ting it ;  she  was  desirous  of  supplying  it  with  new  and 
better  machinery,  and  her  contract  with  the  plaintiffs  was 
that  they  were  to  take  out  the  old  machinery,  using  in 
refitting  the  mill  so  much  of  it  as  might  be  proper  to  use 
for  that  purpose,  and  supplying  the  rest  new,  and  being 
entitled  to  take  for  their  own  benefit  that  which  they  did 
not  use. 

It  would  be  an  extraordinary  thing,  it  seems  to  me,  the 
machinery  having  been  put  in  and  some  pai-ts  of  it  having 
been  attached  to  the  freehold,  that  it  would  be  possible  to 
contend  that  the  case  is  one  governed  by  the  principle 
which  Mr.  Aylesworth  invoked,  and  that  if  the  ptx>perty 
be  destroyed,  the  vendor  of  it  would  not  be  entitled  to 
recover  at  all,  but  must  lose  the  whole  of  the  purchase 
money. 

J  think  our  Legislature  has  practically  adopted  the  view 
which  the  American  Courts  have  taken  as  to  the  true 
position  of  contracts  such  as  that  in  question.  By  R.  S.  0. 
ch.  149,  the  Conditional  Sales  Act,  the  vendee  or  lessee  or 
bailee,  or  whatever  you  choose  to  call  him,  under  such  a 
contract  as  this,  is  given  an  equitable  right  to  the  property. 
Provision  is  made  that  the  bailor  if  he  t.akes  possession  of 
it  for  breach  of  the  terms  of  the  agreement  shall  not  sell 
for  twent}^  days,  and  the  right  to  redeem  at  any  time 
before  the  sale  takes  place,  upon  payment  of  the  amount 
due  with  the  expenses  attendant  on  the  sale,  is  given  to 
the  mortgagor. 

The  substance  of  the  transaction  in  this  case  was,  I 
think,  a  present  sale  and  purchase ;  and,  at  all  events,  the 
Legislature  has  said,  whatever  the  form  of  the  transaction 
is  in  such  a  contract  as  the  one  in  question  here,  the 
vendee  is  not  a  mere  hirer  of  the  property  with  a  right 
afterwards  to  become  the  purchaser,  but  is  the  equitable 
owner  of  it,  subject  to  payment  of  the  purchase  money : 
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«ee  HeJhy  v.  Mathews,  [1895]  A.  C.  471 ;   Lee  v.  Butler,  Jodgmttnt, 
[1893]  2  Q.  B.  318.  Meredith^ 

Then  by  a  statute  passed  in  the  last  session,  62  Vict.,  2nd  ^*^* 
sess.,  ch.  7,  sec.  9,  referred  to  by  Mr.  Rose  in  his  argument 
provision  is  made  permitting  the  sale  under  execution  of  such 
an  interest  as  this  in  goods.  So  that  it  seems  to  me  that 
a  substantial  interest  in  the  goods,  the  very  interest  that* 
according  to  the  real  nature  of  the  transaction,  the  parties 
intended,  that  is  the  right  to  the  property  upon  payment 
of  the  amount  due,  passed  to  the  purchaser. 

It  seems  to  me  that  upon  all  these  grounds  the  case  of 
the  defendant  is  plainly  not  sustainable,  and  that  the 
judgment  appealed  from  is  right,  and  the  appeal  must  be 
dismissed  with  costs. 

Rose,  J. : — 

I  think  the  case  for  the  plaintiffs  was  well  put  in  argu- 
ment j'^esterday  morning  when  it  was  stated  somewhat 
as  follows :  "  The  action  was  on  a  promissory  note ; 
the  plaintiffs'  case  was  made  when  they  proved  the 
making  of  the  promissory  note.  The  defendant  answered : 
I  am  not  bound  to  pay  that  note  because  it,  with  other 
notes,  was  given  as  consideration  for  the  price  of  certain 
goods  delivered  to  me  under  a  conditional  hire  receipt  or 
conditional  sale  contract,  the  goods  having  been  destroyed 
before  the  purchase  money  was  paid." 

Then  we  look  at  the  conditional  hire  contract,  and  we 
find  that  it  provides  for  the  purchaser  having  possession 
of  the  goods,  and  conditionally  upon  her  paying  the  pur- 
chase money  becoming  absolute  owner  of  them.  All  that 
is  left  in  the  vendors  is  the  right  to  take  back  the  goods 
as  security  for  the  payment  of  the  money.  They  have  to 
do  nothing  further.  Everything  that  is  to  be  done  is  to 
be  done  by  the  purchaser,  and  that  is  to  pay  the  purchase 
money. 

The  fire  destroyed  the  goods.  The  right  of  the  vendors 
to  take  back  the  goods  is  gone.     Their  additional  security 
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.  Judgment.  — additional  to  the  promise  of  the  vendee  to  pay, — ^has 
ftofle,  J.  heen  taken  away  from  them.  The  goods  have  been  taken 
away  from  the  vendee ;  there  remains  her  promise  to  pay. 
Is  it  any  answer  to  the' action  to  say  that  the  goods  have 
been  destroj'ed  ?  It  is  an  answer  if  the  consideration 
totally  fails.  It  is  no  answer  if  there  is  a  partial  failure, 
unless  such  failure  is  as  to  an  ascertained  and  liquidated 
sum. 

In  the  present  case  the  total  consideration  was  not 
simply  the  agreement  that  the  title  in  the  goods  should 
pass  upon  payment  of  the  purchase  money.  It  was  the 
making  of  the  contract,  the  delivery  of  the  goods  to  the 
vendee,  the  right  of  the  vendee  to  hold  possession  until 
default,  and  to  obtain  the  goods  even  after  default  upon 
payment  of  the  purchase  money.  That  was  part  of  the 
consideration,  at  least,  and  that  part  has  not  been  wholly 
taken  away  from  the  vendee,  and  so  in  an  action  on  the 
promissory  note  the  defence  suggested  is  not  any  answer. 
It  is  not  an  answer  because  it  is  not  a  total  failure  of  con- 
sideration. It  is  not  an  answer  as  to  part  because  the 
sum,  assuming  a  partial  failure,  is  not  liquidated  or  ascer- 
tained. 

I  cannot  see  how  the  action  with  reference  to  the  insur- 
ance money  can  in  any  wise  aflect  this  suit.  That  deter- 
mines simply  that  the  plaintiffs,  the  vendors,  are  to  get  in 
part  payment  certain  insurance  moneys.  It  is  not  sug- 
gested and  as  stated  to  us  it  is  not  the  fact  that  the  insur- 
ance moneys  will  pay  the  whole  of  the  purchase  money. 
There  remains  a  balance  which  is  represented  in  part  by 
the  promissory  note.  The  amount  of  this  judgment  if 
recovered,  plus  the  insurance  money,  would  not  equal  the 
amount  of  the  purchase  money,  and  therefore  no  answer 
has  been  suggested  arising  out  of  the  suit  for  the  insurance 
moneys  which  can  be  an  answer  in  this.  It  follows  that 
the  application  to  stay  these  proceedings  or  to  stay  the 
further  disposition  of  this  matter  until  the  hearing  of  the 
case  in  appeal,  was  not  founded  upon  facts  which  could 
support  it. 
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As  the  learned  Chief  Justice  has  stated,  I  formed  an    Jadgment. 
opinion  as  to  the  character  of  the  interest  going  to  the     Rose,  J. 
vendee  in  the  case  of  Heaadbdcher  v.  B<dla7Uyne,BSid  that 
opinion  is  strengthened  by  the  legislation  to  which  he 
referred,  and  I  see  no  reason  for  departing  from  the  opin- 
ion there  expressed. 

I  agree  to  the  judgment  pronounced. 

HacMahon,  J.: — 

I  agree  in  the  judgment  which  the  learned  Chief  Justice 
has  pronounced.  I  think  the  case  is  governed  by 
Hessdbacher  v.  BaUantyne, 

Mbredith,  C.  J. : — 
The  appeal  is  therefore  dismissed  with  costs. 
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Re  Foster 

AND 

The  Corporation  of  the  City  of  Hamiltok. 

JiunidpoU  CcrportUumr^By'law — Licenae — DdegeUion  of  Power  to 

Cancel, 

A  municipal  corporation  cannot  delegate  to  a  board  of  health  power  to> 
cancel  a  Uoenae  which  it  may  have  under  02  Vict.,  2nd  seM. ,  ch.  26,  sec 
37  (2)  (0.). 

Stattment*       This  was  a  motion  to  quash  a  by-law  which  was  argued 
in  the  Weekly  Court  on  June  7th,  1899,  before  Rose,  J. 

Lynch-Staunton,  for  the  motion.  No  applicant  for  a 
license  can  be  compelled  to  sign  such  an  agreement  as  is 
set  out  in  the  by-law  providing  that  the  licensee  will  per- 
mit inspection  of  his  cows  and  dairy  by  the  city  sanitary 
inspector,  and  that  the  board  of  health  may  cancel  the 
license  on  being  satisfied  that  a  condition  of  things  exists 
which  justifies  such  action.  The  effect  might  be  to  take 
away  his  license  and  his  livelihood.  Selling  milk  is  a 
common  law  right,  and  the  only  power  the  municipality 
has,  is  to  license  and  regulate  and  not  to  forfeit  a  license : 
MerriU  v.  Oity  of  Toronto  (1896),  22  A.  R  205. 

Mdckdcan,  Q.C.,  for  the  corporation.  The  municipa- 
lity  has  the  right  to  issue  or  withhold  the  license,  and 
if  so,  they  have  the  right  to  insist  on  the  agreement 
before  the  license  is  issued.  They  have  the  power  to 
license  and  regulate  milk  vendors :  R.  S.  O.  ch.  223,  see* 
583,  sub-sec.  23.  They  may  appoint  inspectors  and  pr(K 
vide  for  inspection  :  section  550.  The  local  board  of  health 
may  inspect :  R.  S.  O.  ch.  250,  sec.  4.  They  have  the  power 
to  grant  or  refuse  a  license  without  giving  any  reason :  6i 
Vict.  2nd  sess.  ch.  26,  sec.  29  (O.),  and  may  revoke  or 
cancel  a  license  in  the  same  way :  section  37  (2),  There 
would  be  no  protection  to  the  public  if  a  milk  vendor 
could  not  be  stopped  selling  if  the  circumstances  wero 
such  that  the  license  would  not  have  been  originally 
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granted  if  the  same  state  of  things  had  then  existed.  Argnmeni. 
(Boss,  J. — Surely  he  could  be  punished  in  some  other  way 
than  by  depriving  him  of  his  license.) 

Lynch-Stawaton,  in  reply,  referred  to  Regina  v.  Smith 
(1884),  4  O.  R  401. 

November  24th,  1899.    Rose,  J.  :— 

This  was  an  application  to  quash  by-law  999  of  the 
corporation  of  the  city  of  Hamilton,  entitled,  ''Respecting 
the  Public  Health  By-law  and  for  Regulating  and  Licens- 
ing Milk  Vendors." 

The  by-law  was  passed  on  the  27th  March,  1899,  to 
come  into  force  on  the  first  day  of  May,  1899,  and  provided 
(Paragraph  5)  that  "Every  applicant  for  a  license  to 
engage  in  the  business  of  dairyman  or  milk  vendor  shall, 
before  receiving  such  license,  sign  an  agreement  in  the 
form  contained  in  schedule  A.  of  this  by-law."  (Paragraph 
7),  "  The  medical  health  officer  shall  issue  a  license  in  the 
form  contained  in  schedule  B.  appended  to  this  by-law  to 
every  dairyman  or  milk  vendor  applying  therefor  who 
complies  with  the  terms  of  this  by-law." 

The  agreement  in  schedule  "  A."  provides  that  if  for 
certain  reasons  therein  named,  "  the  board  of  health  may 
deem  it  necessary  in  the  public  interest  to  cancel  or  sus- 
pend the  license,  they  shall  have  power  to  do  so,  on  being 
satisfied  that  the  condition  of  things  exist  which  justifies 
such  action." 

The  license  provides :  "  This  license  may  be  cancelled  by 
the  local  board  of  health  of  the  city  of  Hamilton  upon 
proof  being  given  to  their  satisfaction  of  any  violation  by 
the  licensee  of  the  terms  of  the  Public  Health  by-law  of 
the  ciiy  of  Hamilton,  or  of  the  Public  Health  Act,  or  of 
the  agreement  signed  by  the  said  licensee  as  a  condition 
of  receiving  this  license." 

The  powers  conferred  upon  the  municipality  may  be 
found  in  R.  S.  O.  1897.  Ch.  223,  sea  583,  sub-sec.  23, 
enables  councils  of  cities  having  less  than  100,000  inhabi- 
tuits  to  pass  by-laws  *'  For  licensing  and  regulating  milk 
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Judgment,    vendors  " ;  and  section  550  enables  the  councils  of  cities 

Row,  J.     to  pass  by-laws  providing  for  the  inspection  of  milk  and 

provisions.     Chapter  250  also  provides  for  the  inspection 

of  milk  supplies  in  cities.     Chapter  252  has  provisions  to 

prevent  fraud  in  the  sale  of  milk  in  cities. 

62  Vict.  2nd  sess.  ch.  26  (0.),  being  the  Municipal 
Amendment  Act,  1899,  by  section  29  provides  for  the  grant- 
ing or  refusing  of  a  license  to  any  person  to  carry  on  a 
particular  trade,  calling,  business  or  occupation,  under  any 
of  the  powers  conferred  upon  the  municipal  council  or 
Board  of  Police  Commissioners  of  any  municipality  as  by 
such  Act  shall  be  deemed  to  be  in  the  discretion  of  the 
council  or  board  as  the  case  may  be,  and  the  council  or 
board  shall  not  be  bound  to  state  any  reason  for  ihe  grant- 
ing or  refusing  of  such  license ;  and  by  section  37  (2)  of  the 
same  Act,  power  is  granted  to  the  council  to  cancel  licenses 
without  stating  any  reason  therefor. 

The  Act  containing  the  power  to  grant  and  power  to 
cancel  without  giving  any  reason  for  doing  so,  was  assented 
to  on  the*lst  April,  1899.  Assuming,  however,  that  such 
provisions  apply  to  the  by-law  in  question,  it  is  objected 
that  the  by-law  is  ultra  vires  the  council  because  it  dele- 
gates to  the  board  of  health  the  power  to  cancel  the 
licenses  to  be  granted  under  the  by-law,  and  I  think  this 
is  so. 

The  power  of  the  Legislature  to  confer  upon  municipali- 
ties power  to  pass  by-laws  for  certain  purposes  was  con- 
sidered in  Hodge  v.  The  Queen  (1883),  9  App.  Gas,  117. 
See  also  The  Queen  v.  Burah  (1878),  3  App.  Gas.  889. 
The  principle  of  such  decisions  seems  to  make  it  clear  that 
the  attempt  on  the  part  of  the  council  to  give  to  the  board 
of  health  the  power  to  cancel  the  license  in  question  was 
beyond  the  power  of  the  council. 

flaving  come  to  the  conclusion  that  the  by-law  is  invalid 
on  this  ground,  I  need  not  consider  the  other  objectioDd 
that  were  raised.  I  think  the  by-law; must  be  quashed 
with  costs. 

G.  A.  B, 
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[DIVISIONAL  COURT.] 

Reoina  V.  Langley. 

Municipal  CcrporatUms— By-lavD— Transient   Traders  —  Sale — Trading 
Stamps— Conviction — R.8,0.  ch.  SSSy  sec  583,  sub-sees.  30,  3L 

The  defendant  arranged  with  various  retail  merchante  that  each  should 
receive  from  him  trading  stamps  the  property  in  which,  however,  ¥ra8 
to  remain  in  him,  and  should  pay  him  fifty  cents  per  hundred  stamps, 
and  give  one  to  each  customer  for  every  ten  cents  of  cash  purchases, 
while  the  defendant  should  advertise  the  merchants  in  certain  directories 
and  otherwise.  A  blank  space  was  left  in  these  directories  for  pasting 
in  such  stamps,  and  every  customer  who  brought  to  the  defenduit  one 
of  the  directories  with  a  fixed  number  of  stamps  pasted  in  was  entitled 
to  receive  in  exchange  any  article  he  might  select  out  of  an  assortment 
of  goods  kept  in  stock  by  the  defendant.  Apart  from  this  the  goods 
were  not  for  sale  : — 

Held,  that  these  transactions  did  not  constitute  a  selling  or  offering  for 
sale  by  the  defendant  within  the  meaning  of  a  municipal  by-law,  passed 
under  R.  S.  O.  ch.  223,  sec.  583,  sub-sec.  30,  31. 

Tbis  was  a  motion  to  make  absolute  an  order  nisi.  Statement, 
frranted  on  May  2nd,  1899,  to  quash  a  conviction  of 
the  defendant,  who  was  a  member  of  a  firm  carrying  on 
business  under  the  <name  of  Langley  &  Co.  (The  Dominion 
Trading  Stamp  Co.),  of  February  28th,  1899,  by  the  police 
magistrate  of  the  town  of  Brockville,  for  that  he  being  a 
transient  trader  occupying  premises  in  the  town  of  Brock- 
ville, and  not  being  entered  upon  the  assessment  roll,  did, 
within  thirty  days  preceding  February  14th,  1899,  offer 
goods  and  merchandise  of  various  kinds,  to  wit,  lamps  and 
chairs  within  the  municipality  aforesaid,  without  having 
first  paid  the  sum  of  $250  for  a  license  in  that  behalf, 
contrary  to  the  municipal  by-law  passed  on  June  lOth, 
1895,  entitled  "  A  by-law  for  licensing  transient  traders.'* 

The  by-law  referred  to  enacted  that  it  should  not  be 
lawful  for  any  transient  trader  occupying  premises  in  the 
municipality,  and  not  entered  upon  the  assessment  roll,  to 
dispose  of  any  goods  or  merchandise  by  sale  or  auction  or 
in  any  other  manner,  conducted  by  himself  or  agent  or 
otherwise,  without  having  paid  the  sum  of  $250  for  a 
license  in  that  behalf,  and  provided  that  the  words  "  trans- 
tent  trader  "  should  in  addition  to  their  ordinary  meaning, 
38  — vou  XXXI.  O.K. 
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Statement,  have  the  meaniDg  given  to  the  same  by  the  Municipal 
Amendment  Act  of  1895. 

The  Municipal  Amendment  Act  of  1895,  58  Vict  ch.  42» 
sec.  22  (now  R.  S.  O.  ch.  223,  sec.  583,  sub-sec.  SI  (6)  ),  pro- 
vides that  the  words  ''  transient  traders  "  shall  extend  to 
and  include  any  person  commencing  in  the  municipality ». 
the  business  mentioned  in  sec.  489,  sub-sees.  9  and  9a,  of 
the  Consolidated  Municipal  Act  of  1892,  55  Vict.  ch.  42» 
(now  being  sub-sees.  30  and  31  of  R  S.  O.  ch.  223,  sec.  583)^ 
namel}',  offering  goods  or  merchandise  of  any  description 
for  sale  by  auction,  or  in  any  other  manner  conducted  by 
themselves,  or  by  a  licensed  auctioneer,  or  by  their  agent 
or  otherwise. 

The  circumstances  under  which  the  defendant  carried 
on  business  are  stated  in  the  judgment 

The  form  of  agreement  in  use  by  the  defendant  was  as 
follows : — 

''  We  make  business  hum,  increase  merchants*  trade,  and 
bring  in  cash. 

Memorandum  of  Agreement. 

This  agreement  by  and  between  Langley  &  Co.  (Domin- 
ion Trading  Stamp  Co.),  of  Toronto,  Ont,  the  parties  of 

the  first  part,  and of ,  party  of 

the  second  part : 

Witnesseth,  That  the  said  party  of  the  first  part,  for  the 
consideration  hereinafter  mentioned,  agrees  with  the  party 
of  the  second  pait  to  perform  in  a  faithful  manner,  the 
following :  To  print  in  the  Directory  of  their  Subscribers' 
Book,  the  name,  business,  and  address  of  the  party  of  the 
second  part     To  deliver  at  the  homes  of  the  people   of 

copies  of  said  books,  soliciting  their  trade,  and  ta 

instruct  and  to  explain  to  them  how  they  are  to  use  the 
same,  and  in  every  way  to  use  their  best  endeavour  to  pro- 
mote the  business  interest  and  trade  of  the  party  of  the 
second  part.  And  the  party  of  the  second  part  agrees 
with  the  party  of  the  first  part,  in  consideration  of  the- 
faithful  performance  of  the  foregoing,  to  receive  from  the 
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party  of  the  first  part  a  suflScient  amount  of  Trading  Statement 
Stamps  to  supply  all  persons  who  may  call  for  them.  The 
stamps  to  be  given  out  as  follows :  One  .stamp  to  be  given 
for  each  and  every  ten  cents  represented  in  a  purchase ; 
ten  stamps  for  one  dollar,  etc.,  the  stamps  to  be  given  on 
cash  sales«  To  pay  party  of  the  first  part  fifty  cents  per 
hundred  for  all  stamps  thus  used.  To  make  weekly 
settlements  for  each  page  used  or  given  out  And  party 
of  the  second  part  further  agrees  not  to  sell  any  stamps, 
and  give  them  only  to  parties  purchasing  goods  from  their 
store.  To  co-operate  in  every  way  possible  with  the  party 
of  the  first  part  to  promote  the  best  interests  of  all  the 
merchants  named  in  the  book.  To  display  "  We  give 
Trading  Stamps"  in  a  conspicuous  place  in  their  store. 
The  parties  of  the  first  and  second  part  mutually  agree 
that  this  agreement  shall  remain  in  force  during  the 
pleasure  of  party  of  the  second  part. 

(Sgd.)  Langley  &  Co.    (Seal.) 
Per  W.  J.  Flood. 

Kindlings  for  a  business  fire.  We  furnish  the  fuel  to 
make  the  pot  boil. 

Entered  according  to  Act  of  Parliament  of  Canada  in 
the  year  1898  by  Baldwin  C.  Hubbell  at  the  Department 
of  Agriculture." 

The  form  of  receipt  given  to  the  defendant  by  merchants 
was  as  follows : 

'  Dominion  Trading  Stamp  Co., 
220  Yonge  street,  Toronto,  Ont 

189 

Received  from  Langley  &  Co.  pad  of  Trading  Stamps 

No ,  containing stamps.      It   is    expressly 

understood  that  these  stamps  are  the  property  of  Langley 
&r  Co.,  and  are  consigned  to  be  used  according  to  contract 
Entered  according  to  Act  of  Parliament  of  Canada  in 
the  year  1898,  by  Baldwin  C.  Hubbell,  at  the  Department 
of  Agriculture.' 

The  motion  was  argued  on  November  14th  and  15th» 
1899,  before  Boyd,  C,  and  Ferguson,  J. 
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Argument.  J.  B.  Clarke,  Q.C.,  for  the  motion,  contended  that  the 
defendant  was  not  a  trader  at  all,  and  had  not  offered  any 
goods  or  merchandise  for  sale ;  that  there  was  no  price  put 
on  the  defendant's  goods,  nor  was  it  any  object  to  make  a 
profit  out  of  them  ;  they  were  merely  used  as  an  induce- 
ment to  make  the  advertising  of  the  merchants  dealing 
with  the  defendant  effective,  the  goods  being  given  to 
people  as  a  sort  of  bonus  for  trading  at  particular  shops ; 
that  to  constitute  a  ''  trading  "  within  the  meaning  of  the 
statute  there  must  be  an  offering  for  sale ;  that  property  in 
the  trading  stamps  never  passed  out  of  the  defendant  but 
they  were  used  as  evidence  by  the  persons  presenting 
them  of  having  traded  with  the  merchants  recommended  : 
Benjamin  on  Sales,  4th  ed.,  pp.  1,  2  and  89;  Story  on 
Sales,  9th  ed.,  pp.  1  and  199,  sub-sec.  216 ;  Harrison  v. 
Luke  (1845),  14  M.  &  W.  139;  WiUiamaon  v.  Berry 
(1850),  8  How.  (U.S.)  495,  at  p.  5^ ;  McMichxiel  v.  WiUde 
(1891).  18  A.  R.  464. 

Aylesworth,  Q.C.,  for  the  magistrate  and  the  prosecutor, 
contended  that  there  was  here  a  sale  of  the  trading  stamps 
to  the  merchants,  the  price  being  the  five  per  cent  com- 
mission paid  to  the  defendant  which  was  represented  by 
the  fifty  cents  paid  per  hundred  trading  stamps. 

Clarke,  in  reply. 

December  2nd,  1899.     Boyd,  C.  :— 

Counsel  on  both  sides  unite  in  asking  us  to  decide 
this  appeal  upon  the  very  substance  of  the  transaction^ 
disregarding  matters  of  form  and  method  of  procedure. 
The  broad  question  is  thus  presented  whether  the  dealings 
of  the  Dominion  Trading  Stamp  Company,  as  carried  on 
by  the  defendant,  are  forbidden  by  the  laws  relating  to 
transient  traders.  The  conviction  proceeds  upon  a  by-law 
enacted  under  the  provisions  of  the  Consolidated  liunicipal 
Act,  ch.  223,  sec.  583,  sub-sees.  30  and  31,  and  finds  that  the 
defendant  then  being  a  transient  trader  did  offer  for  sale 
certain  goods  and  merchandise  without  having  paid  the 


2XXI.]  BEGINA  V.  LANOLEY. 

license  fee  in  that  behalf.  The  short  question  is  whether  Judgment, 
the  defendant's  method  of  disposing  of  his  goods  is  "  selling  Boyd,  C. 
or  offering  them  for  sale  in  any  manner." 

The  defendant  begins  his  operations  by  making  con- 
tracts with  merchants  in  different  departments  of  business 
in  (say)  Brock  ville,  that  he  will  advertise  them  in  his 
directory  as  well  as  in  newspapers,  and  will  distribute  his 
directories  by  the  thousands  among  the  population,  and 
in  return  supplies  each  merchant  with  a  pad  of  trading 
stamps  the  property  in  which  is  to  remain  in  Langley, 
while  the  merchant  undertakes  to  give  one  stamp  to  each 
customer  for  every  ten  cents  worth  of  goods  purchased  for 
cash.  The  merchant  pays  fifty  cents  per  hundred  to  the 
defendant  for  all  stamps  thus  used. 

Then  the  holders  of  the  directory  are  instructed  to  deal 
with  the  merchants  named  therein  and  to  ask  for  stamps 
on  every  cash  purchase.  The  stamps  thus  obtained  are  to 
be  pasted  in  the  directory  which  contains  enough  space 
to  hold  9'30,  and  upon  being  brought  full  to  the  defendant's 
place  of  business,  it  will  be  exchan;]jed  or  "  redeemed  "  out 
of  a  variety  of  ;u^oods  kept  for  that  purpose.  No  price  is  put 
on  these  articles,  but  they  are  reckoned  of  equal  value, 
and  free  choice  among  everything  in  stock  is  given  to  the 
holder  of  a  book  full  of  stamps.  None  of  these  goods  are 
for  sale,  they  can  only  be  exchanged  as  indicated. 

The  elements  of  legal  sale  appear  to  be  wanting.  The 
various  steps  in  the  dealing  are  as  follows :  There  is  the 
transfer  of  the  stamps  as  a  voucher  to  the  merchant  who 
has  no  property  in  them,  but  has  only  to  hand  them  as 
gifts  to  the  purchaser  from  him.  When  the  merchant  pays 
fifty  cents  per  hundred,  that  is  only  used  as  the  measure 
by  which  he  pays  for  the  advertising  done  and  trouble 
taken  by  Langley  in  his  behalf.  The  stamp  is  the  cus- 
tomer's evidence  of  having  dealt  on  a  cash  basis  with  the 
advertised  merchants,  and  he  is  at  length  able  to  get  an 
article  which  costs  him  nothing  by  turning  over  a  book 
full  of  stamps  which  is  of  no  value  to  the  defendant 

In  the  introduction  to  Blackburn's  Treatise  on  Sale,  2nd 
ed.,  it  is  said  "  a  contract  concerning  the  sale  of  goods 
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Judgment,  may  be  defined  to  be  a  mutual  agreement  between  the 
Boyd,  G.  owner  of  goods  and  another,  that  the  property  in  the 
goods  shall  for  some  price  or  consideration  be  transferred 
to  the  other  ...  If  the  consideration  to  be  given  for  the 
goods  is  not  money,  it  might,  perhaps,  in  popular  language, 
rather  be  called  barter  than  sale,  but  the  legal  effect  is  the 
same  in  both  cases,"  p.  ix.  This  definition  should  be 
qualified  as  it  is  put  by  Sir  Joseph  Napier  in  The  SofUh 
Avstralian  Ins,  Co.  v.  Randell  (1869),  L.  R.  3  P.  C,  at  p. 
108 :  **  Wherever  there  is  a  delivery  of  property  on  a  con- 
tract for  an  equivalent  in  money  or  some  other  valuable 
commodity     *     *    it  is  a  sale." 

As  put  succinctly  by  Judge  Chalmers  in  his  edition  of 
the  Sale  of  Qoods  Act,  p.  2,  the  essence  of  sale  is  the  transfer 
of  the  property  in  a  thing  from  one  person  to  another  for 
a  price.  Now  "  price "  means  pecuniary  consideration : 
Exp.  Saxe  (1832),  2  D.  &  Ch.  at  p.  180 ;  8.  C,  M.  &  Bl.  at  p. 
139;  and  a  contract  of  barter  for  commodities  is  legally 
distinct  from  a  contract  of  sale  for  money  consideiution : 
Hai'^^ison  v.  Luke  (18*5).  14  M.  &  W.  139. 

The  essence  of  the  defendant's  system  appears  to  be  an 
advertising  device  by  which  local  business  is  promoted  and 
a  cash  trade  stimulated.  There  is  no  competition  between 
the  defendant  and  the  permanent  traders  of  the  locality 
who  pay  taxes  and  bear  municipal  burdens.  His  presence 
and  activity  is  not  in  violation  of  the  policy  of  the 
Act  which  is  aimed  at  the  migi*atory  dealer  in  rival  wares 
and  so-called  bankrupt  stocks,  the  man  who  undersells  the 
legitimate  merchant  and  while  injuring  the  ordinary 
channels  of  trade  contributes  nothing  to  the  municipal 
treasury. 

Neither  in  law  nor  in  reason  has  there  been  a  violation 
of  the  statute  and  by-law  as  to  transient  traders,  and  I 
think  the  conviction  should  be  quashed,  but  it  is  not  a 
case  for  costs  against  the  town  authorities. 

A.  H.  P.  L. 

Ferguson,  J.,  concurred. 


JtXXL]  H0B8MAN  V.  dTY  OF  TORONTO.  801 


HoBSMAN  V.  The  Municipal  Corporation  of  the  City 
OF  Toronto, 

AsMsameiU  and  Ttixea—Arrearn  of  Taxes— Ooods  on  Premiws  **PurcJuued 
from  Owner  "—R.  8,  0.  cA.  ^£4*  sec.  135,  wb-aec.  4  (h). 

Ooods  purchased  from  a  mortgagee  of  the  owner  or  person  assessed  are 
not  goods  title  whereof  is  clumed  by  purchase  from  the  "  owner  or 
person  assessed,"  within  the  meaning  of  sec.  135,  sub-sec.  4  (6)  of  the 
Assessment  Act,  R.  S.  0.  oh.  221,  and  cannot  be  levied  on  for  taxes 
in  arrear  in  respect  of  the  premises  owned  by  the  mortgagor  of  the 
goods. 

This  was  an  action  to  recover  damages  for  an  alleged   StatemeDU 
illegal  seizure  by  the  defendants  of  goods  of  the  plaintiff 
for  taxes  in  arrear,  and  to  recover  the  amount  paid  in 
respect  to  such  taxes,  under  the  circumstances  mentioned 
in  the  judgment. 

The  action  was  tried  before  Meredith,  C.  J.,  at  the  non- 
jury sittings,  Toronto,  on  November  3rd,  1899. 

Brewster,  for  the  plaintiff. 

FuXlerton,  Q.  C,  and  Chisholm,  for  the  defendants. 

December  13th,  1899.     Meredith,  C.J. : — 

At  the  close  of  the  argument  I  disposed  of  all  of  the 
matters  in  question  except  one,  that  of  the  right  of  the 
defendants  to  levy  their  distress  for  taxes  upon  such  of 
the  goods  of  the  plaintiff  as  had  been  purchased  from  the 
Royal  Loan  Company.  The  taxes  were  those  of  the  year 
1897.  In  that  j'ear  the  premises,  in  respect  of  which  the 
taxes  were  payable,  were  occupied  by  John  C.  Palmer,  who 
carried  on  the  business  of  an  hotel  keeper  there,  and  the 
goods  in  question  had  belonged  to  him  and  been  used  by 
him  in  that  business. 

The  Royal  Loan  Company  were  mortgagees  of  these 
goods  by  virtue  of  a  mortgage  from  Palmer  to  them,  dated 
the  13th  day  of  July,  1896,  and  the  mortgage  contained  a 
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Judgment,    power  of  sale  which  empowered  the  mortgagees  on  default 
Meredith     ^^  payment  to  sell  the  mortgaged  goods. 

C.J.  The  mortgage  being  in  default,  the  mortgagees  on  the 

25th  day  of  August,  1898,  exercised  the  power  of  sale,  and 
in  pursuance  of  it  sold  the  mortgaged  goods  to  the  plaintiff, 
and  they  were  transferred  to  her  by  bill  of  sale  dated  on 
that  day,  and  she  thereupon  entered  into  possession  of 
them  and  remained  in  such  possession  carrying  on  the 
business  of  the  hotel  up  to  the  time  of  the  distress,  which 
was  made  about  the  7th  January,  1899. 

It  was  contended  by  the  defendants  that  they  were 
justified  in  distraining  the  plaintiffs  goods. 

The  goods  were  not  at  the  time  of  the  levy  the  property 
of  the  "  person  assessed,"  or  of  the  owner  of  the  premises, 
but  it  was  argued  that  they  came  within  the  definition 
contained  in  R.  S.  O.  ch.  224,  sec.  135,  sub-sec.  4  (b). 

I  am  unable  to  give  effect  to  the  defendant's  contention. 
It  cannot,  in  my  opinion,  be  said  that  the  title  of  the 
plaintiff  to  the  goods  was  claimed  *'  by  purchase,  gift,, 
transfer  or  assignment,  from  the  owner  or  person  assessed, 
whether  absolute  or  in  trust  or  by  way  of  mortgage  or 
otherwise,"  within  the  meaning  of  the  clause  the  pro- 
visions of  which  are  invoked  to  support  the  defendant's 
contention. 

The  plaintiffs  purchase  was,  it  is  true,  from  one  who 
had  derived  his  title  from  the  person  assessed,  but  the 
plaintiff  did  not  claim  title  by  purchase  from  the  person 
assessed,  but  by  purchase  from  the  Royal  Loan  Company 
his  mortgagees,  and  goods  the  title  to  which  is  so  claimed 
are  not,  in  my  opinion,  within  sub-section  4  (6),  which  as  I 
read  it  in  the  case  of  an  absolute  sale  is  applicable  only 
where  the  owner  or  person  assessed  is  the  vendor,  and  the 
person  whose  goods  are  sought  to  be  made  liable  to  the 
distress  is  the  purchaser  from  him :  see  Edwards  v.  Ed- 
munds (1876),  34  L.  T.  N.  S.  522 ;  Elve  v.  Boyton,  [1891] 

1  Ch.  ^01 ;  In  re  Smith,  Davidson   v.  Myrtle,   [1896] 

2  Ch.  590. 
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There  will,  therefore,  be  judgment  for  the  plaintiff  for   Judgment. 
$1,137.44,  being  the  S987.44  paid  by  the  plaintiff  under    Meredith, 
protest,  and  $200  at  which  sum  I  assessed  the  damages        ^•«^- 
for  the  defendants'  trespass,  with  costs. 

•  A.  H.  P.  L. 


Ward 

V. 

The  Municipal  Corporation  of  the  Town  of  Welland. 

Municipal  Corporationa -^  By-law8  Creating  Debts — Local  Improvement 
Debt—Validiip  of  Bylaw— Directory  Provision— R,  8.  0,  ch.  SSS, 
sees.  384  (10)  fdj,  685  (S). 

The  provision  in  R.  S.  O.  ch.  223,  sec.  685  (2),  that  it  shall  be  sufficient  to 
state  in  any  by-law  for  borrowing  money  on  the  credit  of  a  manicipality, 
that  the  amount  of  the  general  debt  of  the  municipality  as  therein  set 
forth  is  exclusive  of  the  local  improvement  debts  secured  by  special 
Acts,  rates,  or  assessments,  is  merely  directory,  and  the  omission  to 
observe  it  is  not  fatal  to  a  by-law  otherwise  vahd  on  its  face. 

This  was  a  special  case   submitted   to  the   Court   to  Statement. 
determine    the    validity  of  by-laws  Nos.   112,  113,   and 
114,  of  the  town  of  Welland,  finally  passed  by  the  town 
council  of  Welland  on  June  28th,  1899,  under  the  circum- 
stances stated  in  the  judgment. 

The  by-laws  were  respectively  to  raise  the  sum  of 
$21,000  for  the  pui'pose  of  building  permanent  sidewalks 
and  streets  in  the  town  of  Welland ;  to  raise  the  sum  of 
$8,000  for  the  purpose  of  building  a  town  hall  in  the 
town  of  Welland  ;  and  to  raise  the  sum  of  $11,000  for  the 
purpose  of  erecting  a  public  school  building  in  the  town  of 
Welland,  and  in  each  case  to  authorize  the  issue  of  deben- 
tures for  the  purposes  mentioned.  None  of  the  by-laws 
contained  the  statement  directed  in  sec.  685  (2)  of  the 
Municipal  Act,  R  S.  O.  ch.  223,  that  the  amount  of  the 
general  debt  of  the  municipality  as  therein  set  forth  was 
exclusive  of  local  improvement  debts,  secured  by  special 
Acts,  rates,  or  assessments. 

39 — VOL.  XXXI.  O.R. 
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Argument.       The  case  was  argued  before  Boyd.  C,  on   November 
30th,  1899. 

BickneU,  for  the  plaintiff,  contended  that  the  recital  in 
the  by-laws  was  incorrect  and  misleadii|g  to  voters. 

Oerman,  Q.C.,  for  the  town  contended  that  the  words 
above  referred  to  in  sec.  685  (2)  was  merely  directory 
and  their  absence  not  a  fatal  objection  to  the  by-laws, 
and  he  also  relied  on  In  re  Lloyd  and  Township  of 
Mderslie  (1879),  44  U.  C.  R.  235 ;  Grieraon  v.  The  Pro- 
visional Municipal  Council  of  the  County  of  Ontario 
(1852),  9  U.  C.  R.  623  ;  Be  Secord  and  the  Corporation  of 
the  County  of  Limcoln  (1864),  24  U.  C.  R.  142 ;  Re  John 
MiUoy  and  the  Municipal  ^Council  of  Onondaga  (1884), 
6  O.  R.  573. 

BickneU,  in  reply,  referred  to  R.  S.  0.  ch.  223,  sec.  384, 
and  contended  that  section  685  was  an  exception  from  it 
and  could  not  be  merely  directory. 

November  30th,  1899.     Boyd,  0.  :— 

Section  384  of  the  Municipal  Act  (R.  S.  0.  ch.  223)  says 
that  no  by-law  creating  debt  shall  be  valid  which  is  not  in 
accordance  with  the  following  restrictions  and  provisions, 
of  which  No.  10  {d)  is  thus  expressed — The  by-law,  unless 
it  is  for  a  work  payable  by  local  assessment,  shall  recite 
the  amount  of  the  existing  debenture  debt  of  the  munici- 
pality. 

These  by-laws  are  not  for  works  payable  by  local 
assessment  and  they  contain  an  amount  representing  the 
existing  debenture  debt. 

But  the  objection  is  that  the  amount  is  not  correctly 
stated  or  that  no  reference  is  made  in  the  by-law  to  an 
amount  of  some  $3,200  debt  on  debentures  issued  under 
local  improvement  by-laws  secured  by  special  assessment, 
out  of  which  it  is  admitted  $900  was  a  direct  liability 
on  the  town  of  Welland,  the  defendant  municipality. 

It  is  right,  I  think,  not  to  add  this  to  the  debenture 
debt  to  be  mentioned  in  the  by-law,  because  by  sec  685  (2) 
of  the  Act  it  is  declared  that  the  debentures  under  local 
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improvement  by-laws  on  the  security  of  special  assess-  Judgment, 
ment  form  no  part  of  the  general  debt  of  the  municipality,  B^dTc. 
and  it  is  provided  there  that  it  shall  not  be  necessary  to 
recite  the  amount  of  local  improvement  debt  so  assured 
by  special  rates  on  any  by-law  for  borrowing  money.  So 
far  then  the  by-laws  are  not  open  to  objection  under  sec. 
384,  and  there  is  nothing  affecting  their  validity  under 
that  section  which  would  vitiate  these  by-laws. 

The  point  of  difficulty  arises  in  the  closing  words  of  see* 
685  (2),  which  is,  that  it  shall  be  sufficient  to  state  in  any 
such  by-law  that  the  amount  of  the  general  debt  of  the 
municipality  as  therein  set  forth,  is  exclusive  of  local 
improvement  debts  secured  by  special  rates  or  assessments. 
This  is,  I  think,  a  directory  provision  the  omission  to 
observe  which  would  not  be  fatal  to  a  by-law  otherwise 
valid  on  its  face.  This  appears  to  be  mther  a  provision 
added  ex  abundanti  cauteld  than  one  which  affords  any 
information.  The  eflfect  of  the  municipal  legislation  is  to 
except  the  local  improvement  debts  specially  provided  for 
from  being  counted  as  part  of  the  general  debt  of  the 
municipality,  and  this  being  mentioned  on  the  face  of  the 
by-law  merely  suggests  that  there  are  such  local  improve- 
ment debts.  While  the  direction  so  to  specify  on  the  face  of 
the  by-law  should  be  observed  as  a  matter  of  legislative 
requirement,  I  do  not  think  that  the  Court  should  for 
that  omission  alone  exercise  its  discretionary  power  against 
the  validity  of  the  by-law  otherwise  unimpeachable :  see 
In  re  Lloyd  <fe  The  Corporation  of  Elderslie  (1879),  44 
U.  C.  R.  235. 

Sec.  685  is  a  comparatively  new  provision  as  compared 
with  sec.  384,  being  first  introduced  in  1883  (46  Vict.  ch. 
18,  sec.  623),  and  it  contains  no  provision  that  the  failure 
to  observe  what  is  now  complained  of  shall  render  the 
by-law  bad  :  see  hi  re  Sells  and  The  Municipality  of 
St.  Thomas  (1853),  3  C.  P.  291. 

Dismiss  action  with  costs. 
A.  H.  F.  L. 
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Palmer  v.  McKnight. 

Reeeiver— Mortgage— Purchaser  of  Equity— Covenant  to  Indemnify. 

A  judgnieDt  creditor  of  a  mortgagor  upon  covenante  in  the  mortgage  cannot 
obtain  a  receivership  order  to  enforce  payment  by  a  porchaser  of  the 
equity  who,  on  purchasing,  has  agreed  to  assume  and  pay  the  mort- 
gage, though  he  sue  and  make  the  application  on  behalf  of  himself  and 
all  other  creditors  of  the  mortgagor. 

Statement.  This  was  an  application  for  the  appointment  of  a  receiver 
under  the  following  circumstances: — An  action  was  brought 
by  the  plaintiff,  suing  on  behalf  of  himself  and  all  other 
creditors  of  the  defendant  against  him  upon  the  cove- 
nants contained  in  two  mortgages  made  to  plaintiff, 
and  judgment  was  recovered  against  the  defendant 
on  January  18th,  1898,  for  the  amount  due,  and  writs 
of  execution  were  subsequently  placed  in  the  sheriff'a 
*  hands.  Nothing,  however,  had  been  paid  or  collected  in 
respect  of  the  judgment  debt,  and  the  plaintiff  deposed  that 
he  knew  of  no  assets  of  the  defendant  out  of  which  it 
could  be  collected. 

By  deed  dated  April  18th,  1890,  the  defendant  had  con- 
veyed the  lands  comprised  in  one  of  the  mortgages  to 
Thomas  Culliton,  subject  to  the  mortgage,  which  the  latter, 
as  recited  in  the  deed  undertook  to  assume  and  pay  as  part 
of  the  consideration  money,  and  though  he  had  not  exe- 
cuted the  deed,  he  had  for  a  certain  time  paid  the  instal- 
ments of  interest  upon  the  mortgage;  and  he  had  recently 
died.  The  defendant  had  been  frequently, requested  on 
behalf  of  the  plaintiff  to  assign  his  right  to  be  indemnified 
against  the  amount  of  the  mortgage  by  the  estate  of 
Culliton  and  compel  payment  of  same  by  the  estate,  but 
he  had  always  declined  to  do  so. 

The  plaintiff  asked  for  a  receiver  of  all  the  rights  and 
benefits  of  the  defendant  under  and  by  reason  of  the  cove- 
nant or  obligation  of  Culliton  to  assume  and  pay  off  the 
above  mortgage,  and  for  an  order  authorizing  the  receiver 
so  appointed  to  take  such  proceedings,  either  in  his  own 
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name  or  in  the  name  of  the  defendant  against  the  repre-   SUtonMBt. 
aentatives  of  Culliton's  estate,  to  compel  payment  of  the 
moneys  due  under  the  latter's  covenant  or  obligation. 

The  motion  was  heard  on  May  4th,  1899,  before  Ross,  J. 

W,  H.  Blake,  for  the  plaintiff. 

Marsh,  Q.C.,  for  the  National  Trust  Company  of  Ontario, 
the  administrators  of  the  estate  of  Thomas  CuUiton. 

The  following  cases  were  referred  to :  Campbell  v.  Mor- 
rison (1897),  24  A.  R.  224 ;  Mones  <fc  Co.  v.  McCaUum 
<1897),  17  P.  R.  398 ;  British  Canadian  Loan  Co.  v.  Tear 
(1893),  23  0.  R.  664;  The  Central  Bank  v.  Ellis  (1896), 
27  O.  R.  583;  Beatty  v.  Fitzsimmons  (1893),  23  O.  R  246; 
Oliver  v.  M'La/tighlin  (1893),  24  O.  R  41;  QilbeH  v.  Jar^iis 
<1869),  16  Gr.  265 ;  Blake  v.  Jarvis  (1870),  17  Gr.  20]  ; 
Leslie  v.  Calvin  (1885),  9  O.  R.  207 ;  Canada  Landed  and 
National  Investment  Co.  v.  Shaver  (1895),  22  A.  R.  377 ; 
AUen  V.  Fumess  (1892),  20  A.  R  34. 

May  20th,  1899.    Rose,  J.  :— 

Apart  from  any  other  answer  to  this  application  for  a 
receiver  to  enforce  the  payment  by  the  purchaser  of  the 
equity  of  redemption  of  the  mortgage  debt,  if  the  applica- 
tion were  made  on  behalf  of  all  the  creditors  of  the  mort- 
gagor except  the  mortgagee,  the  practical  answer  would  be 
that  the  receiver  could  get  nothing  for  the  benefit  of  such 
creditors,  as  the  money  when  received  must,  according  to 
the  rights  of  the  mortgagor  and  mortgagee  and  the  pur- 
chaser of  the  equity,  be  paid  to  the  mortgagee,  and  so  no 
other  creditor  could  be  interested  in  the  matter.  And  it 
is  plain  that  the  mortgagee  qud  mortgagee  would  have  no 
right  to  take  proceedings  to  compel  the  purchaser  of  the 
equity  to  pay  the  money  to  him. 

In  Campbell  v.  Morrison  (1897),  24  A.  R,  at  p.  237,  the 
present  Chief  Justice  of  Ontario  states  the  law  as  follows : 
**  In  one  of  the  cases  to  which  I  have  referred,  the  Chan- 
cellor distinctly  repudiates  the  idea  of  any  right  being 
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Judgmgnt,  acquired  by  the  mortgagee,  on  the  ground  that  the  con- 
Rose,  J.  tract  was  made  for  his  benefit,  so  that  in  that  view,  if 
there  had  been  an  express  contract  by  the  defendant  with, 
the  mortgagor  to  pay  this  mortgage,  that  would  manifestly 
give  no  right  of  action  to  the  mortgagee,  the  contract  not 
being  made  for  his  benefit." 

If  a  receiver  for  creditors  other  than  the  mortgagee  could 
not  enforce  payment  of  this  debt,  and  if  the  mortgagee  has 
no  rights  qud  mortgagee,  I  do  not  see  how  the  appoint- 
ment of  the  mortgagee  as  receiver  could  make  any  differ- 
ence. 

But  the  case  of  Irving  v.  Boyd  (1868),  15  Gr.  157,  is  & 
direct  authority  against  the  application.  The  head  note 
fairly  gives  the  result  of  the  case:  "A  chose  in  action  can 
be  reached  by  process  of  sequestration,  but  the  right  or 
interest  of  a  surety  in  regard  to  the  money  for  the  pay- 
ment of  which  he  is*  surety,  is  not  property  of  such  a 
nature  as  can  be  reached  by  that  process.  Where,  there- 
fore, a  mortgagee  filed  his  bill  against  the  assignee  of  the 
equity  of  redemption  to  enforce  by  this  means  payment  of 
the  deficiency  arising  on  a  sale  of  the  mortgaged  premises, 
it  was  held  that  the  right  of  the  mortgagor  to  call  upon 
his  assignee  to  discharge  the  mortgage  debt  was  not  of 
such  a  nature  as  could  be  reached." 

The  learned  Chancellor  (JSpragge)  said,  at  p.  164 :  *'  Is 
this  property  ?  Is  it  anything  more  than  a  potential 
equity  ?  Is  not  the  word  property  as  used  in  the  writ 
used  in  the  sense  of  ownership  ?" 

I  regret  that  the  application  fails,  for  I  adopt  the  lan- 
guage of  Chancellor  Spragge  in  Irving  v.  Boyd,  where  he 
said,  at  p.  164  :  "I  should,  I  confess,  have  been  very  well 
pleased  if  I  could  see  my  way  to  a  different  conclusion,  for 
the  plaintiff* fails  in  his  remedy,  as  far  at  least  as  my  judg- 
ment goes,  from  what  I  cannot  but  regard  as  a  defective 
state  of  the  law."  But  notwithstanding  my  sympathy 
with  the  application,  I  must  do  as  was  done  in  Irving  v. 
Boyd,  refuse  the  application  with  costs. 

A.  H.  F.  L. 
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[divisional  court.] 
Myers  v.  Brantford  Street  R.  W.  Co. 

SirtU  Railways— Owratum  of  Electric  Car— Duty  of  Motor  Man-- 
Frightening  Horses — NonsvU, 

It  18  the  duty  of  a  motor  man,  operating  an  electric  car  upon  a  public 
street,  if  he  sees  a  horse  in  the  street  before  him  that  is  greatly 
frightened  at  the  car,  so  as  to  endanger  his  driver  or  other  persons  in 
the  street,  to  do  what  he  reasonably  can  in  the  management  of  his  car 
to  diminish  the  fright  of  the  horse ;  and  it  is  also  his  duty  in  running 
the  car  to  look  out  and  see  whether,  by  frightening  horses  or  otherwise, 
he  is  putting  in  peril  other  persons  lawfully  using  the  street  on  foot  or 
with  teams. 

NUs  v.  Lynn  and  Boston  R.  R.  Co.  (1893-4),  160  Mass.  341,  appUed. 

Held,  in  this  case.  Street,  J.,  dissenting,  that  the  fair  inference  from  the 
evidence  was  that  the  motor  man  saw  that  the  plaintiff's  horses  were 
becoming  frightened  by  the  moving  car,  and  that  they  were  likely  to 
become  unmanageable  and  run  away,  and  that  he  saw  the  signal  given 
by  the  plaintiff  and  understood  it  to  be  a  signal  for  him  to  stop  the  car  ; 
and  it  was  his  duty,  under  these  circumstances,  to  do  what  he  reason- 
ably could  to  avoid  the  obvious  danger ;  and  the  case  should  not  have 
been  withdrawn  from  the  jury. 

This  was  an  action  for  damages  for  injuries  sustained  by  Statement. 
the  plaintiff  by  reason  of  the  alleged  negligence  of  the 
defendants  in  the  operation  of  an  electric  motor  car 
in  the  city  of  Brantford.  The  plaintiff  was  driving  a  pair 
of  horscM  in  a  waggon  in  the  streets  of  that  city,  when 
they  became  uneasy  owing  to  a  passing  railway  train. 
When  the  train  had  passed,  the  plaintifl*  saw  that  the 
defendants'  car  was  about  to  start  in  front  of  him, 
and  he  waved  his  hand  to  the  motor  man  intending  it  as 
a  signal  to  stop,  which  he  did  not  do,  but  went  on,  and 
the  horsas  in  charge  of  the  plaintiff  bolted,  the  waggon 
was  upset,  and  the  plaintiff  injured.  It  was  alleged,  also, 
that  tiie  same  motor  man  had  met  the  same  horses  two 
weeks  before,  and,  observing  their  fright,  had  stopped  his 
car  to  allow  them  to  pass. 

The  action  was  tried  before   Boyd,  C,  and  a  jury,  at 
Brantford. 


310  THE  ONTARIO  REPORTS.  [VOU 

Sutenaent.        At  the  conclusion  of  the  plaintifTs  case  the  trial  Judge 
took  it  from  the  jury  and  dismissed  the  action. 

The  plaintiff  moved  for  a  new  trial,  on  the  ground  thai 
there  was  evidence  of  negligence  to  go  to  the  jury. 

The  motion  was  heard  by  a  Divisional  Court,  composed 
of  Armour,  C.  J.,  Falconbridgb  and  Street,  JJ.,  on  the 
9th  November,  1899. 

Brewster,  Q.  C,  for  the  plaintiff,  cited  Croswell  on 
Electricity,  pp.  617,  618;  Oreen  v.  Toronto  R.  W.  Co. 
(1895),  26  O.  R  319  ;  Lines  v.  Winnipeg  Electric  Street 
R.  W.  Co.  (1896),  11  Man.  L.  R.  77;  Gordon  v.  City  of 
Belleville  (1887),  15  O.  R.  26  ;  Ewing  v.  Toronto  R  W.  Co. 
(1894),  24  O.  R.  694 ;  GoaneU  v.  Toronto  R.  W.  Co.  (1894-5), 
21  A.  R.  553,  24  S.  C.  R.  582  ;  Atkin  v.  City  of  Hamilton 
(1897),  24  A.  R.  389. 

Sweety  for  the  defendants,  referred  to  Beven  on  Negli- 
gence, 2nd  ed.,  p.  150  et  seq. ;  Simkin  v.  London  and 
North  Western  R.  W.  Co.  (1888),  21  Q.  B.  D.  453 ;  East- 
wood v.  La  Crosse  CUy  R,  W.  Co.  (1896),  68  N.  W.  Rep. 
651 ;  Bi8]i02^  v.  Bell  City  Street  R  W.  Co.  (1896),  65  N.  W. 
Rep.  733  ;  Yingst  v.  Lebanon  &  A.  Street  R.  W.  Co.  (1895), 
31  AtL  Rep.  687 ;  Dewey  v.  Chicago,  Milwaukee,  and  St 
Paul  R.  W.  Co.  (1898),  4  Am.  Neg.  Rep.  92  ;  New  Bruns- 
wick R.  W.  Co.  V.  Vanwart  (1889),  17  S.  C.  R  35;  Booth's 
Stieet  Railway  Law,  sec.  298. 

January  2,  1900.    Armour,  C.J.  :— 

The  law  was  correctly  laid  down  in  EUis  v.  Lynn  and 
Boston  R.  R.  Co.  (1893-4),  160  Mass.  341,  where  it  is  said, 
at  p.  350  :  '*  It  is  a  well-known  fact  that  most  horses  are 
frightened  at  their  first  view  of  a  moving  electric  car, 
especially  if  they  encounter  it  in  a  quiet  place  away  from 
the  distracting  noises  of  a  busy  city  street.  It  is  only  by 
careful  training,  and  a  frequent  repetition  of  the  experience, 
that  they  acquire  courage  to  meet  and  pass  such  a  car  on  a 
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DAiTOW  street  without  excitement.    The  rights  of  the  driver  Judgment. 

of  a  horse  and  the  manager  of  an  electric  car  under  such  Armour,  G.  J. 

circumstances  are  equal.    Each  may  use  the  street,  and  each 

must  use  it  with  a  reasonable  regard  for  the  safety  and 

convenience  of  the  other.     The  motor  man  is  supposed  to 

know  that  his  car  is  likely  to  frighten  horses  that  are 

unaccustomed  to  the  sight  of  such  vehicles,  while  most 

horses  are  easily  taught  after  a  time  to  pass  without  fear. 

It  is  his  duty,  if  he  sees  a  horse  in  the  street  before  him 

that  is  greatly  frightened  at  the  car,  so  as  to  endanger  his 

driver  or   other  peraons  in  the  street,   to   do   what  he 

reasonably  can  in  the  management  of  his  car  to  diminish 

the  fright  of  the  horse,  and  it  is  also  his  duty  in  running 

the  car  to  look  out  and  see  whether,  by  frightening  horses 

or  otherwise,  he  is  putting  in  peril  other  persons  lawfully 

using  the  street  on  foot  or  with  teams.     In  this  way  the 

-convenience  and  safety  of  eveiybody  can   be   promoted 

without  serious  detriment  to  anybody." 

Applying  the  law  so  laid  down  to  the  case  in  hand,  I 
feel  bound  to  hold  that  it  was  improperly  withdrawn  from 
the  jury. 

The  fair  inference  from  the  evidence  is  that  the  motor 
man  saw  that  the  plaintiff's  horses  were  becoming 
frightened  by  the  moving  car,  and  that  they  were  likely 
to  become  unmanageable  and  run  away,  and  that  he  saw 
the  signal  given  by  the  plaintiff*  and  understood  it  to  be  a 
signal  for  him  to  stop  the  car,  and  it  was  his  duty  under 
these  circumstances  to  do  what  be  reasonably  could  to 
avoid  the  obvious  danger. 

There  must  be  a  new  trial,  and  the  costs  of  the  last 
trial  and  of  this  motion  must  be  paid  by  the  defendants 
forthwith  after  taxation  thereof. 

Falconbridge,  J. : — 

I  agree  with  the  result  of  this  judgment. 

40 — ^VOL.  XXXL  O.R. 
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Judgment.    STREET,  J. : — 


Street,  J. 


In  my  opinion,  the  nonsuit  was  right  and  should  not  bo 
disturbed. 

The  evidence  shortly  is  this.  When  the  freight  train  had 
passed,  the  plaintiff  with  his  horses  and  waggon  was  on  one 
side  of  the  railway  track,  and  the  motor  man  with  the 
street  car  was  on  the  other  side  at  a  distance  of  forty-four 
yards.  The  horses  were'standing  quietly,  and  the  car  was- 
not  in  motion.  The  plaintiff  threw  up  his  arm,  and 
immediately  afterwards  the  motor  man  started  the  car, 
and  the  plaintiff  started  his  horses.  As  they  approached 
one  another  the  horses  became  excited  and  swerved,  and^. 
just  as  they  met  the  car,  the  waggon  was  driven  against 
the  telegraph  post,  and  the  plaintiff  was  thrown  out  and 
injured. 

The  car  was  not  going  at  an  excessive  or  improper  rate 
of  speed,  and,  so  far  as  the  evidence  shews,  the  gong  was 
not  sounded.  The  signal  given  by  the  plaintiff  by  throw- 
ing up  his  arm  was  an  equivocal  one  and  might  mean 
either  **  stay  where  you  are  "  or  *'  come  on."  There  is  no 
evidence  to  shew  that  the  motor  man  saw  it — ^he  was  forty- 
four  yards  away  when  it  was  given — or  if  he  saw  it  that 
he  understood  it  in  the  sense  in  which  the  plaintiff  says 
that  he  intended  it.  The  inference  rather  seems  to  be 
that  if  he  saw  it  he  understood  it  as  a  request  to  \*  come 
on/*  for  the  plaintiff  and  his  witnesses  say  that  as  soon  aa 
the  signal  was  given  he  started  the  car.  But  if  he  saw  it, 
and  understood  it,  was  there  any  reason  why  he  should 
pay  heed  to  it  ?  According  to  the  evidence  the  plaintiff's 
horses  were  standing  quietly  when  it  was  given,  shewing 
no  signs  of  fright,  and  there  was  no  reason  why  the  car 
should  not  proceed  on  its  course.  It  is  said  that  some  ten 
days  or  two  weeks  before,  the  plaintiff  with  these  horses 
had  met  the  same  motor  man  and  his  car  upon  another 
street,  and  that  the  motor  man  at  the  request  of  a  third 
person  had  stopped  the  car  and  allowed  the  plaintiff  to 
drive  his  horses  past  because  they  shewed  fright  at  it. 
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It  is  argued  that  the  motor  man  should  have  done  the  Judgment, 
same  thing  again  because  he  had  learned  at  that  time  that  straet,  J. 
these  horses  would  not  pass  a  moving  car,  and  that  his  not 
having  done  so  was  negligence.  It  seems  to  me  that  this 
is  going  a  long  way  to  find  something  upon  which  to  base 
a  charge  of  negligence.  It  can  hardly  be  held  that  a 
motor  man  is  bound  to  observe  and  remember,  in  addition 
to  his  other  duties,  the  behaviour  of  all  the  different  horses 
he  may  pass  in  the  course  of  a  fortnight  upon  the  streets 
of  a  town,  under  penalty  of  being  held  guilty  of  negligence 
if  he  fails  to  do  so  !  I  can  find  nothing  in  what  the  motor 
man  here  is  proved  to  have  done  which  a  reasonable  man 
might  not  reasonably  and  properly  have  done,  and  so  find- 
ing, I  cannot  find  that  he  has  been  guilty  of  negligence. 

It  was  suggested  at  the  argument,  for  the  first  time, 
that  the  defendants  are  not  shewn  to  have  been  lawfully 
operating  their  railway  because  no  by-law  authorizing 
them  to  do  so  was  proved.  This  argument,  however,  it 
seems  to  me,  should  not  be  allowed  to  prevail.  The  state- 
ment of  claim  states  that  the  defendants  own  and  operate 
the  railway  upon  the  street  in  question,  and  it  is  not  stated 
that  they  are  doing  so  unlawfully  or  without  leave,  nor 
was  this  suggested  to  the  Chancellor  at  the  trial. 

In  my  opinion,  the  motion  should  be  dismissed  with 
costs. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Re  Harrison. 

JJft  Insurance— Benefit  Society — Certificate — Indorsement  for  Benefit  of 
Wife — Subsequent-  Btvocatum  by  Will — By-laws  of  Society — R.  S,  O. 
ch.  20S, 

A  certificate  of  life  insurance  issued  to  a  member  by  a  benefit  socieiy 
stated  on  its  face  that  it  was  subject  to  the  provisions  of  the  by-laws, 
rules,  and  regulations  of  the  society.  One  of  the  by-laws  provided  for 
the  payment  of  the  insurance  money  to  any  person  nominated  by  in- 
dorsement, which  indorsement  might  be  revoked.  The  member,  by 
indorsement  on  the  certificate,  directed  that  all  money  accruing  upon  it 
should  be  paid  to  his  wife  upon  his  death ;  but,  subsequently,  by  will 
directed  that  only  a  portion  of  it  should  be  paid  to  her,  and  the  balance 
to  his  half  brothers  and  sisters  : — 

HeJdy  that  the  insurance  was  subject  to  the  provisions  of  the  Ontario 
Insurance  Act,  R.  8.  O.  ch.  203 ;  and  the  by-laws  and  rules  of  the 
benefit  society,  in  so  far  as  they  were  inconsistent  with  snchprovisionB, 
were  to  be  r^parded  as  modified  and  controlled  by  them.  Tne  statute 
provided  in  enect  that  when  the  indorsement  was  in  favour  of  the  wife 
of  the  member,  he  could  not  revoke  it,  and  the  by-law  was  in  this 
respect  modified  and  controlled  by  the  statute. 

Mingeaud  v.  Packer  (1891-2),  21  O.  R.  267,  19  A.  R.  290,  appUed  and 
followed. 

Statement.  JoHN  HARRISON,  a  brakesman  in  ^the  service  of  the 
Grand  Trunk  Railway  Company,  died,  as  the  result  of  an 
accident,  on  the  17th  February,  1899.  He  was  insured 
for  $1,000  in  the  Grand  Trunk  Railway  Insurance  and 
Provident  Society,  under  a  certificate  set  out  in  the  judg- 
ment of  Boyd,  C.  He  was  married  to  Nellie  Harrison,  a 
girl  of  seventeen,  on  the  28th  June,  1898,  and  on  the  21st 
January,  1899,  he  indorsed  this  insurance  certificate  in  her 
favour  absolutely.  On  bis  death  bed  he  made  a  will,  pur- 
porting to  bequeath  to  her  $360  out  of  his  insurance  in  the 
"  G.  T.  Benevolent  Association,"  and  the  balance  of  his 
"  property  real  and  persoual  "  he  thereby  divided  equally 
between  five  half  brothers  and  sisters. 

The  widow  applied  upon  originating  notice  before  BoTD, 
C,  in  Chambers,  on  the  16th  October,  1899,  after  service 
on  the  executor  of  the  will  and  the  official  guardian  only, 
for  an  order  declaring  the  proceeds  of  the  insurance  policy, 
which  had  been  paid  into  Court  by  the  society,  to  be  hers 
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absolutely.    Boyd,  C,  directed  that  two  of  the  beneficiaries  Argument, 
named  in  the  will  should  be  served  with  notice,  and  this 
having  been  done,  the  motion  came  up  again  on  the  20th 
October,  1899. 

F.  A.  Anglin,  for  the  applicant.  The  case  is  covered  by 
Mingeavd v.Padfccr (1891-2), 21 0.R.  267, 19  A.R.  290.  The 
insurance  having  been  made  payable  by  the  deceased  to 
the  widow,  one  of  the  class  of  preferred  beneficiaries,  he 
was  prevented  by  R.  S.  O.  ch.  203,  sec.  151,  sub-sec.  3,  and 
sec.  159,  sub-sec.  1,  notwithstanding  any  provision  in  the 
rules  and  by-laws  to  the  contrary,  from  diverting  the 
insurance  moneys  or  any  part  of  them  to  beneficiaries  not 
within  the  class  preferred  :  Fisher  v.  Fishes*  (1898),  25  A.  R 
108  ;  Neilson  v.  Trusts  Corporation  of  Ontario  (189^),  24 
O.  R  517.  The  will  is  not  a  sufficient  revocation,  even  if 
the  insured  had  power  to  revoke.  The  rules  do  not  contem- 
plate revocation  by  will :  the  will  does  not  expressly 
revoke. 

R.  S.  SmelUey  for  the  executor,  submitted  his  rights  to 
the  Court. 

F.  W,  Harcoarty  for  the  official  guardian. 

No  one  appeared  for  the  beileficiaries. 

October  23,  1899.    Boyd,  C.  :— 

Harrison  became  a  member  of  the  Grand  Trunk  Railway 
Insurance  and  Provident  Society  on  the  22nd  December, 
1898. 

The  current  certificate  at  his  death  was  dated  12th 
January,  1899.  It  is  indorsed  payable  to  his  wife,  Nellie 
Harrison,  on  21st  January,  1899.  He  was  injured  and 
died  in  February,  1899,  and  just  before  death  made  a  will. 
It  is  without  date,  but  is  said  to  have  been  duly  signed 
about  17th  February,  1899. 

In  this  he  bequeathes  to  his  wife,  Nellie  Harrison,  the 
sum  of  $360  to  be  paid  by  his  executor  out  of  the  insur- 
ance in  the  "  G.  T.  Benevolent  Association,"  and  balance  of 
estate  to  be  equally  divided  among  five  relatives  named 
and  described. 
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Judgment.        This  is  on  its  face  repugnant  to  the  indorsement  of  the 

Boyd,  C.    insurance  certificate,  and  I  take  it  as  sufficiently  referring 

to  that  certificate,  though  the  name  "G.  T.  Benevolent 

Association "  is  not   in   form   identical  with  the  proper 

name  of  the  insuring  society. 

If  the  indorsement  could  be  revoked  by  will,  it  has  been 
sufficiently  and  expressly  revoked. 

It  is  said  that  the  by-laws  of  the  society,  if  they  permit  a 
change  in  the  indorsement,  contemplate  that  it  shall  not 
be  by  will ;  and,  second,  that  the  by-laws  do  not  operate  so 
as  to  override  the  statute,  and  the  attempted  revocation  is 
inoperative  in  any  event. 

The  certificate  and  indorsement  read  as  follows  : 
No.  8767.  Class  **C." 

Grand  Trunk  Railway  Insurance  and  Provident  Society. 

This  is  to  certify  that  John  Harrison,  of  York,  in  the 
employment  of  the  Grand  Trunk  Railway  Company  and 
now  employed  as  a  brakeman,  is  a  member  of  the  Grand 
Truuk  Railway  Insurance  and  Provident  Society,  and  is 
entitled  in  his  lifetime  while  such  member  to  the  benefits 
of  the  said  society  under  and  subject  to  the  by-laws,  rules, 
and  regulations  thereof,  from  time  to  time  in  force,  and 
upon  his  death,  being  then  a  member,  to  have  the  assess- 
ment or  death  levy  paid,  distributed,  or  applied,  as  in  or  by 
said  by-laws,  rules,  and  regulations  for  the  time  being  may 
be  provided. 

This  certificate  is  issued  upon  the  condition  that  the 
said  member,  and  his  widow,  children,  next  of  kin,  and 
legal  representatives,  and  all  the  rights  and  benefits  aris- 
ing from  such  membership,  are  to  be  subject  to  the  provi- 
sions of  the  by-laws,  rules,  and  regulations  of  the  society 
from  time  to  time  in  force. 

In  witness  whereof  the  chairman  and  secretary  have 
hereunto  set  their  hands  this  12th  day  of  January,  1899. 

F.  Hitehon,  Chaimau    j  ^.^^^^^  CommUtee. 
H.  A.  Sisjfon,  becretary   J 
Signature  of  member:  John  Harrison. 
Date  of  membership,  2:ind  December,  1898. 
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Indorsement.  Judgment. 

York,  January  2l8t,  1899.         Boyd,  a 
Upon  my  death  pay  to  my  wife, 

Nellie  Harrison, 

Escenaba,  Mich., 

of  Delta  County,  Mich., 
all  insurance  money  accruing  upon  within  certificate. 

(Signature)  John  Harrison. 
Witness,  Thos.  O'Connor,  G.  T.  R,  York. 
One  of  the  by-laws,  subject  to  which  the  certificate  is 
issued,  provides  that  the  insurance  money  may  be  paid  to 
the  person  nominated  by  indorsement  upon  the  certificate 
of  membership  (which  here  applies  to  the  indorsement  to 
the  wife)  and  provides  further  that  such  indorsement  is 
subject  to  revocation  by  *  *  a  revocation  ,  in  writing 
on  a  separate  paper  signed  by  the  member  in  the  presence 
of  at  least  one  subscribing  witness. 

It  further  states  that  no  declaration  or  revocation  on  a 
separate  paper  from  the  certificate  shall  have  any  effect 
until  delivered  to  the  secretary-treasurer  of  the  society. 
The  will  has  been  brought  to  the  notice  of  the  society,  and 
they  have  acted  upon  it  so  iar  as  to  pay  the  fund,  $1,000, 
into  Court.  I  take  it  that  the  execution  of  the  will  is 
.sufiicient  to  operate  as  a  revocation  in  this  case — ^if 
there  was  any  power  to  revoke. 

This  leads  to  the  main  question,  whether  the  by-laws  are 
repugnant  to  the  statute  which  it  is  said  applies  to  this 
insurance:  R.  S.  O.  ch.  203,  sec.  159;  and  Mingeaud  v. 
Packer  (1891-2),  21  O.  R.  267,  19  A.  R.  290,  is  said  to  be 
conclusive 

Having  referred  to  the  appeal  book  in  Mingeaud  v. 
Packer  (1892),  19  A.  R.  290, 1  find  that  the  certificate  under 
which  the  successful  parties  claimed  was  made  payable  to 
them  unconditionally  on  its  face,  and  was  thus  expressed^ 
"  that  the  person  insured  was  entitled  to  participate  in  the 
beneficiary  fund  of  the  Order  to  the  amount  of  $2,000, 
which  sum  shall  at  his  death  be  paid  to  his  children  *'  in 
the  proportions  named.     The  insured   sought   to   revoke 
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Jndgmeiii.    this  after  his  remarriage,  in  favour  of  his  second  wife,  by 

Boyd,  c.     indorsement  ihereon,  but  the  majority  of  the  Judges  held 

that  the  first  certificate  had  by  the  effect  of  the  statute 

operated  as  a  trust  in  favour  of  the  children,  and   was 

not  capable  of  revocation  under  the  statute. 

The  distinction  in  the  present  case  is  a  tangible  one, 
and  is  sufficient,  in  my  judgment,  to  cause  the  scale  to  turn 
in  favour  of  the  opinion  expressed  by  the  trial  Judge,  and 
by  two  of  the  Judges  in  appeal,  that  the  rules  of  the 
society  are  so  incorporated  with  the  contract  of  insurance 
on  its  face,  that  they  remain  operative  by  express  conven- 
tion, and  so  exclude  the  general  terms  of  the  statute.  The 
insurance  was  made  and  the  indorsement  of  it  to  the  wife 
was  expressly  subject  to  modification,  and  on  the  condi- 
tion that  the  certificate  was  issued  so  that  the  member  and 
his  widow,  etc.,  and  all  benefits  and  rights  arising  from 
such  membership,  were  to  be  subject  to  the  provisions  of  the 
by-laws,  rules,  and  regulations  of  the  society.  Among 
these  is  the  power  of  revocation  and  renominating  the  bene- 
ficiaries, and  that  has  been  validly  effected,  as  I  think,  by 
the  will. 

The  money  in  Court,  after  deducting  costs  to  be  taxed,  is 
to  be  distributed  according  to  the  directions  of  the  will. 

The  applicant  and  the  ofiicial  guardian  appealed  from 
the  order  of  BoYD,  C,  and  the  appeal  was  heard  by  a 
Divisional  Court  composed  of  Armour,  C.  J.,  and 
Falconbridge,  J.,  on  the  6th  November,  1899. 

F.  A.  Anglin,  for  the  applicant  and  for  the  official 
guardian,  repeated  the  argument  given  above. 

G,  F,  Macdonnell,  for  the  beneficiaries.  The  trust 
created  by  the  indorsement  was  qualified  or  conditional ;  the 
right  of  revocation,  being  expressly  reserved,  was  validly 
exercised :  McKibbon  v.  Feegan  (1893).  21  A.  R.  at  p.  90. 
The  insured  may  reapportion  by  will :  Racher  v.  Pew  (1899), 
30  O.  R.  483.  The  rules  of  the  insurance  society  govern, 
being  part  of  the  contract :  Fawcett  v.  Fawcett  (1899),  26 
A.  R.  335  :  and  the  designation,  being  thereby  qualified,  is 
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revocable:  HaUendal  v.  HiUman  (1891),  28  O.  R  342ti.    Argument. 
The  revocation  is  sufficient  here :   Re  Wilson  (1899),  SO 
O.  R.  553.     Fishery.  Fisher  (1898),  25  A.  R.  108,  is  not  in 
point,  and  Mingeaud  v.  Padcer  (1891-2),  21  O.  R  267, 19 
A.  R  290,  is  distinguishable. 

12.  8.  Smellie,  for  the  executor.  The  indorsement  being 
made  under  the  by-laws  is  only  operative  under  them,  and 
is  governed  by  them,  and  is  therefore  revocable. 

Anglin,  in  reply.  The  statute  governs,  and  the  by-laws 
must  be  construed  as  conforming  thereto,  and  as  applying 
only  to  cases  in  which  the  statute  permits  such  changes 
to  be  made.  In  no  case  has  a  designation  of  a  member  of 
the  preferred  class  under  the  statute  been  held  revocable 
in  favour  of  others  not  of  that  class.  Mingeaud  v.  Packer 
cannot  be  successfully  distinguished. 

January  4,  1900.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  decision  of  this  Court  in  Mingeaud  v.  Packer 
(1891-2),  reported  in  21  O.  R  267,  and  affirmed  in  appeal, 
19  A.  R.  290,  is  decisive  of  this  case. 

The  insurance  in  the  present  case  is  subject  to  the  provi- 
sions of  the  Ontario  Insurance  Act,  R.  S.  O.  ch.  203  ;  and 
the  by-laws  and  rules  of  the  Grand  Trunk  Railway  Insur- 
ance and  Provident  Society,  in  so  far  as  they  are  incon- 
sistent with  such  provisions,  must  be  held  to  be  modified 
and  controlled  by  them. 

This  is  the  effect  of  the  decision  in  Mingeaud  v.  Packer, 
and  this  case  cannot  be  successfully  withdrawn  from  the 
operative  effect  of  the  decision  in  that  case. 

The  by-law  of  the  society  provides  generally  for  the 
payment  of  the  insurance  money  to  any  person  nominated 
by  the  member  by  indorsement,  which  indorsement  may  be 
revoked  by  the  member;  the  statute,  however,  provides  in 
effect  that  when  the  indorsement  is  in  favour  of  the  wife 
of  the  member,  the  member  cannot  revoke  it. 

41 — ^VOL.  XXXI.  O.R. 
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Judgment.       And,  in  my  opinion,  the  by-law  of  the  society  must  be 
Armour,  C.J.  held  in  this  respect  to  be  modified  and  controlled  by  the 
statute. 

The  appeal  will,  therefore,  be  allowed,  and  the  money  in 
Court  will  be  declared  to  be  the  money  of  the  appellant 
and  payable  to  her  when  she  becomes  of  age.  The  costs 
of  the  appellant  and  of  all  the  other  parties,  including 
the  executor,  will  be  paid  by  the  executer  out  of  the 
estate  of  the  testator  which  devolved  on  him  as  such 
executor. 

KB.  B. 
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[DIVISIONAL  COURT.] 

Rae  V.  Rae, 

AUvMmy'-Deseriion--' Offer  to  Receive  Wife  Bach^Boua  Fides. 

In  an  action  for  alimony,  on  the  ground  of  desertion,  in  order  to  give 
effect  to  the  husband's  offer  and  willingness  to  receive  back  his  wife, 
the  Court  must  be  satisfied  that  it  is  made  bond  fide^  and  not  merely 
set  up  to  prevent  the  pronouncement  of  judgment  against  him. 

Crothers  v.  Crotherfi  (1868),  1  P.  &  D.  668,  specially  referred  to. 

This  was  an  action  for  alimony  tried  by  Meredith,    Statement. 
C.  J.,on  the  20th  and  21st  April,  1899,  at  Toronto.     The 
facts,  so  far  as  material,  are  set  out  in  the  judgment. 

Ayleaworth,  Q.C.,  for  the  plaintiff. 
Holman,  for  the  defendant. 

June  16, 1899.    Meredith,  C.  J.  :— 

The  ground  upon  which  the  plaintiff  bases  her  claim  to 
alimony  is  desertion,  and  that  she  ha.s,  in  my  opinion, 
established  by  the  evidence,  as  I  intimated  at  the  close  of 
the  case. 

The  defendant,  however,  contends  that  a  judgment  in 
favour  of  the  plaintiff  should  not  be  pronounced  because, 
as  he  alleges,  he  has  offered  and  is  still  willing  to  receive 
his  wife  back. 

I  am  not,  however,  satisfied,  especially  as  the  defendant 
did  not  offer  himself  as  a  witness  in  support  of  that  ground 
of  defence,  that  any  bond  fide  offer  was  ever  made  by  the 
defendant,  or  that  he  is  now  really  willing  to  receive  his 
wife  back.  His  conduct  is,  I  think,  consistent  only  with 
the  view  that  his  offer  and  his  alleged  willingness  to 
receive  his  wife  back  are  put  forward  merely  for  the  pur- 
pose of  preventing  a  judgment  being  pronounced  against 
him,  and  without  any  real  intention  or  desire  to  receive 
her  back  or  to  provide  a  home  for  her. 

I  find  that  in  a  proceeding  in  the  English  Divorce  Court 
for  restitution  of  conjugal  rights,  it  is  now  provided  by  a 
42 — VOL.  XXXI.  O.R. 
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Jadgment.   Rule  (176)  Jihat  at  any  time  after  the  commencement  of  pro- 
Meredith,    ceedings  the  respondent  may  apply  by  summons  to  the 
^"^-       Judge,  or  to  the  Registrar  in  his  absence,  to  stay  the  pro- 
ceedings by  reason  that  the  respondent  is  willing  to  resume 
or  return  to  cohabitation  with  the  petitioner :  Browne  & 
Powles's  Law  of  Divorce,  5th  ed.,  p.  142. 

In  Crothers  v.  Crothers  (1868),  1  P.  &  D.  568,  the 
respondent,  in  answer  to  a  petition  for  the  restitution  of 
conjugal  rights,  denied  that  he  had  refused  to  permit  the 
petitioner  to  cohabit  with  him  and  to  render  to  her  con- 
jugal rights,  and  alleged  his  willingness  to  cohabit  with 
the  petitioner,  and  render  to  her  conjugal  rights.  On  a 
motion  to  the  Judge  Ordinary  for  directions  as  to  the  mode 
of  trial,  he  ordered  the  motion  to  stand  over  with  leave  to 
both  parties  to  file  affidavits,  and  he  said  that  the  respondent 
''  must  satisfy  him  that  he  was  and  is  willing  to  receive 
back  his  wife,  and  that  no  demand  had  been  made  upon 
him  to  do  so." 

This  practice  is  in  accordance  with  what  I  have  decided, 
and  justifies  me,  not  having  been  satisfied  of  what  the 
Judge  Ordinary  required  the  respondent  to  satisfy  him  of 
in  the  case  referred  to,  in  declining  to  give  eflect  to  the 
defendant's  contention. 

There  must  be  judgment  for  the  plaintiff  with  costs,  and 
a  reference  to  the  local  Master  at  Perth  to  fix  the  amount 
to  be  allowed  to  her  for  alimony. 

The  defendant  appealed  from  the  judgment  of  Meredith. 
C.  J.,  and  his  appeal  was  heard  by  a  Divisional  Court  com- 
posed of  Armour,  C.  J.,  Falconbridge  and  Strebt,  JJ.,  on 
the  8th  November,  1899. 

Holman,  Q.  C,  for  the  defendant.  The  policy  of  the 
law  is  that  the  husband  and  wife  should  live  together. 
Whether  the  offer  to  take  her  back  is  or  is  not  made  in 
good  faith  is  not  a  matter  for  the  Court.  The  most  favour- 
able judgment  the  plaintiff  can  get  is  that  which  was  given 
in  McKay  v.  McKay  (1858),  6  Gr.  at  p.  383.  I  refer  also 
to  Snider  v.  Snider  (1885),  11  P.  R.  at  p.  142 ;   Walsh  v. 
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Walsh  (1864).  1  Ch.  Ch.  234 ;  Gracey  v.  Oracey  (1870),  AigammA. 
17  Gr.  113 ;  HagaHy  v.  Hagarty  (1865),  11  Gr.  562.    The 
offer  to  take  back  the  plaintiff  is  sufficient. 

Ayleawortk,  Q.  C,  for  the  plaintiff,  referred  to  Thick- 
nesse  on  the  Law  of  Husband  and  Wife,  pp.  294,  295. 

January  31,  1900.  The  judgment  of  the  Court  was 
delivered  by 

FALCONBBIDaE,  J.  : — 

As  to  the  correctneas  of  the  learned  Chief  Justice's  judg- 
ment there  can  be  no  question,  unless  the  defendant  can 
shelter  himself  behind  his  alleged  willingness  to  have  the 
plaintiff  come  and  live  with  him. 

The  trial  Judge  has  made  a  finding  of  fact  strongly,  and 
in  my  opinion  correctly,  against  the  good  faith  of  the  defen- 
dant's offers  in  that  direction.  Two  former  efforts  in  that 
line  were  perfectly  illusory  acd  abortive  owing  to  his  neg- 
lecting or  being  unwilling  to  make  proper  provision  for 
her  reception  or  maintenance  in  a  house  of  his. 

During  the  discussion  at  the  trial  the  Chief  Justice 
remarked  that  the  defendant  did  not  go  into  the  box  to 
pledge  his  oath  to  his  good  faith  and  to  the  honesty  of  his 
offer.  There  appears  to  have  been  no  request  then  by  his 
counsel  to  be  allowed  to  put  him  in  the  box,  although  the 
defendant  was  at  the  trial,  as  appears  by  his  affidavit  sworn 
21st  June  last.  In  that  affidavit  he  makes  the  uncorrobo- 
rated statement  that  he  was  not  a  witness  owing  to  his 
"  state  of  ill-health  and  nervous  condition." 

The  affidavits  filed  on  this  motion  on  the  defendant's 
behalf  do  not  advance  the  case  at  all,  except  to  demon- 
strate his  extreme  (and  perhaps  natural)  anxiety  to  get  rid 
of  the  judgment. 

After  the  Master  shall  have  made  his  report  something 
might  be  done  in  the  way  of  the  suggestion  made  by 
Mowat,  V.-C.,^  in  Cronk  v.  CrovJe  (1872),  19  Gr.  at  p. 
287:— 
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Judgment.  "  If  the  defendant  really  wishes  to  be  reconciled  to  his 
Fftloonbridge,  wife,  for  any  other  purpose  than  the  contemptible  one  of 
^'  getting  rid  of  the  small  allowance  which  the  Master  has 
made  to  her  *  *  let  him  obtain  his  wife  s  consent  to 
return  to  him ;  *  *  and  let  him  offer  to  ^ve  a  binding 
stipulation  that  her  little  allowance  shall  not  be  imper- 
illed or  lost  by  her  acceding  to  his  professed  wishes,  but 
shall  be  continued  notwithstanding  the  renewal  of  cohabi- 
tation    *     ♦     ." 

In  the  meantime  the  appeal  will   be  dismissed  with 

costs. 

E.  R  B. 


[DIVISIONAL  COURT.] 

SWAIZIE  V.   SWAIZIE. 

Foreign  Law — Judgment  Granting  Divorce  and  Alimony^pomieUe — Syb- 
mission  to  Jurtidiction — Evidence — Production  of  Foreign  Record. 

An  action  by  a  husband,  who  had  been  married  in  Ontario,  in  a  foreign 
State,  for  a  divorce  a  vinctdo,  on  the  ground  of  the  adultery  and  cruelty 
of  his  wife  resulted  in  favour  of  the  latter,  and  judgment  aiasolving  the 
marriage  was  granted  to  her,  and  by  it  she  was  awarded  a  sum  of  money 
as  alimony.  Subsequently  the  wife  sought  in  this  action  to  recover  the 
amount  of  the  alimony,  and  it  was  contended  by  the  husband  that  as 
he  had  never  acquired  the  necessary  domicile  to  give  the  foreign  Court 
jurisdiction  to 'grant  the  divorce  the  judgment  was  invalid  : — 

Bfidf  that  as  he  had  invoked  and  submitted  to  the  jurisdiction  of  the 
foreign  Court,  he  had  precluded  himself  from  setting  up  want  of  juris- 
diction. 

HeUlf  however,  were  this  not  so,  that  in  the  absence  of  anything  appM- 
ing  on  the  face  of  the  foreign  proceedings  to  shew  want  of  juriscuction 
the  production  of  the  record  was  primd  facie  evidence  entitling  the  wife 
to  recover  in  this  action,  and  although  the  presumption  in  favour  of  the 
judgment  might  be  rebutted,  clear  proof  of  the  facta  to  shew  want  of 
jurisdiction  must  be  adduced. 

Held,  also,  that  the  wife  was  entitled  to  judgment  for  payment  of  the 
alimony,  although  the  amount  was  arrived  at  upon  a  oonaideratiou  of 
the  value  of  the  lands  of  the  husband  in  Ontario. 

Semble. — Had  the  foreign  judgment  provided  for  the  division  in  specie  of 
the  husband's  property  in  Ontario  it  would  not  have  been  invalid. 

Judgment  of  RoBBRTSoy,  J.,  ante  SI,  reversed. 

Sutement.        THIS  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  RoBEBTSON,  J.,  reported  ante  p.  81. 
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The  facts  sufficiently  appear  in  the  judgments  of  the  Statenwnt. 
trial  Judge  and  the  Divisional  Court. 

The  appeal  was  argued  on  December  4th,  1899,  before  a 
Divisional  Court  composed  of  Meredith,  C.  J.,  Rose,  and 
MacMahon,  JJ. 

German,  Q.  C,  for  the  appeal.  The  lien  on  the  land 
under  the  American  judgment  is  not  pressed  for.  The 
trial  Judge  in  finding  against  such  a  lien  overlooked  the 
fact  that  the  judgment  was  for  a  certain  amount,  viz., 
9S00,  The  American  Court  could  not  and  did  not  declare 
a  lien  on  land  in  this  country,  but  it  could  and  did  find 
an  amount  due  based  on  the  value  of  property  owned 
by  the  defendant.  The  American  judgment  is  binding 
on  the  defendant  here. 

A.  J.  Russell  Snow,  contra.  The  judgment  dealt  with 
the  $800  as  "  a  full  and  final  division  of "  the  estate 
or  property.  The  parties  were  not  domiciled  within  the 
jurisdiction  of  the  American  Court,  and  such  domicile 
was  necessary  in  order  to  confer  jurisdiction  to  try  the 
divorce  action  :  Bi^gs\.  Briggs  (1880),  5  P.  D.  163.  The 
judgment  was  granted  on  grounds  which  would  not  have 
supported  it  in  this  country.  There  was  a  want  of  domi- 
cile, and  the  facts  would  not  have  supported  an  action 
for  alimony  here,  and  it  is  contrary  to  natural  justice, 
and  a  new  judgment  will  not  be  made  in  place  of  it. 
There  was  no  debt  ascertained  and  found  by  the  judg- 
ment :  Price  v.  Deivhurst  (1838),  4  My.  &  C.  76.  In  any 
event  it  was  not  a  final  judgment,  as  in  the  event  of  the 
amount  not  being  paid,  the  wife  had  to  apply  to  the  Court 
for  an  order  to  enforce  payment.  I  refer  also  to  McGum 
V.  McGiim  (1885),  11  A.  R.  178;  Niboyet  v.  Xiboyet 
(1878),  4  P.  D.  1  ;  Story\s  Conflict  of  Laws,  Redfield 
ed.,  739. 

German,  in  reply.  This  Court  will  not  go  behind  the 
American  judgment  on  the  ground  of  want  of  jurisdiction 
which  was  invoked  and  submitted  to  by  the  defendant 
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Argumeni.  now  objecting  to  it.  Even  if  the  foreign  judgment  pro- 
ceeded on  a  mistake  as  to  English  law,  or  all  the  facts  were 
not  before  the  foreign  tribunal,  our  Courts  will  not  sit  in 
appeal  from  that  tribunal,  but  recourse  must  be  had  to 
the  mode  of  appeal  provided  in  the  foreign  country  :  In 
re  Trufort,  Trafford  v.  BhiTic  (1887),  36  Ch.  D.  600. 

December  13th,  1899.    Meredith,  C.  J. : — 

This  is  an  appeal  by  the  plaintiff  from  the  judgment 
pronounced  by  Mr.  Justice  Robertson  after  the  trial  of  the 
action  by  him,  without  a  jury,  at  the  spring  sittings  at 
Welland  on  the  6th  March,  1899,  dismissing  the  action 
with  costs. 

The  action  is  brought  on  a  judgment  recovered  in  the 
Superior  Court  of  Milwaukee  county,  in  the  State  of 
Wisconsin,  one  of  the  United  States  of  America,  by  the 
plaintiff  against  the  defendant  on  the  8th  of  October,  1898, 
for  $800,  and  the  plaintiff  in  her  pleadings  claims  to  reco- 
ver that  sum  with  interest  and  costs,  and  she  also  claims 
a  declaration  that  she  is  entitled  to  a  lien  and  charge  for 
the  amount  of  the  judgment  on  certain  lands  of  the  defen- 
dant in  the  county  of  Welland,  alleging  that  it  is  made  a 
lien  and  charge  on  the  lands  by  the  judgment  of  the 
Wisconsin  Court. 

The  defendant  by  his  statement  of  defence,  besides  put- 
ting in  issue  the  recovery  of  the  judgment,  alleges  that  at 
no  time  during  the  course  of  the  action  in  which  the  judg- 
ment was  recovered,  was  he  a  citizen  of  the  United  States 
of  America,  or  resident  in  the  State  of  Wisconsin  :  that  he 
was  and  is  a  British  subject :  that  his  marriage  with  the 
plaintiff,  who  is  his  wife,  was  contracted  in  Ontario,  and 
he  alleges  that  the  Court  by  which  the  judgment  was 
pronounced  had  therefore  no  jurisdiction  to  entertain  the 
action  or  pronouncethe  judgment,  and  that  it  has  no  vali- 
dity, and  he  further  alleges  that  in  any  case  there  was  no 
jurisdiction  in  that  Court  to  give  the  plaintiff  a  lien  for 
the  amount  of  the  judgment  on  his  lands  in  Ontario :  he 
also  alleges  that  the  judgment  is  not  a  final  judgment. 
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On  these  issues  the  case  went  down  for  trial.  Judgment. 

At  the  trial  the  plaintiff  put  in  as  her  evidence  an  Meredith, 
exemplification  of  the  record  of  the  judgment  sued  on,  by  ^''^' 
which  it  appears  that  it  was  pronounced  in  an  action 
brought  by  the  now  defendant  against  the  plaintiff  for  a 
divorce  a  vinculo,  on  the  grounds  of  adultery  and  cruelty 
on  the  part  of  the  wife  ;  that  the  issue  as  to  the  alleged 
adultery  was  tried  by  a  jury  and  resulted  in  a  verdict  for 
the  wife ;  that  the  issue  as  to  the  cruelty  charged  was  tried 
by  the  Court  and  the  Judge  thereof  bad  made  findings 
therein  which  were  filed,  wherein  judgment  was  directed 
to  be  entered  as  thereinafter  adjudged  and  the  record 
after  a  recital  of  these  matters  proceeds  as  follows  : — 

Now,  on  motion  of  Kelly  &  Kelly,  attorneys  for  the 
plaintiff,  it  is  adjudged  : 

1.  That  the  bonds  of  matrimony  hereunto  existing 
between  the  plaintiff,  John  Wilson  Swaizie  and  the 
defendant  Alice  C.  Swaizie  be,  and  the  same  are,  wholly 
dissolved. 

2.  That  the  plaintiff  John  Wilson  Swaizie  pay  to  the 
defendant  Alice  C.  Swaizie  the  sum  of  eight  hundred  dollars 
as  a  full  and  final  division  and  distribution  of  the  estate 
both  real  and  personal  of  the  plaintiff,  in  favour  of  the 
defendant,  and  in  full  and  in  lieu  of  alimony  and  of  all  tax- 
able costs  and  attorney's  fees  in  this  action,  except  as  to 
those  heretofore  allowed  and  paid  by  the  plaintiff,  and 
judgment  is  hereby  awarded  against  the  plaintiff  John 
Wilson  Swaizie,  and  in  favour  of  the  defendant  Alice  C. 
Swaizie,  for  the  sum  of  eight  hundred  dollars. 

That  upon  the  neglect  or  refusal  to  make  payment  of 
the  amount  hereby  adjudged  to  the  defendant,  that  the 
defendant  upon  filing  an  affidavit  shewing  such  failure  or 
refusal  may  apply  to  the  Court  for  an  order  for  the  enforce- 
ment of  the  same  in  such  manner  as  to  the  Court  may 
aeem  proper. 

3.  That  the  care  and  custody  of  the  infant  child  of  the 
parties,  Emma  Swaizie,  be  and  is  hereby  awarded  to  the 
defendant  Alice  C.  Swaizie,,  with  leave  to  the  plaintiff, 
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Jadgment.    John  Wilsoa  Swaizie,  to  have  full  and  free  access  to  see 
Meredith,    ^nd   visit  said  child  with  reasonable  frequency  and  at 
^•'^-       reasonable  times  and  places. 

There  was  no  dispute  at  the  trial  as  to  the  identity  of 
the  parties,  and  the  plaintiff  rested  her  case  on  proof  of  the 
judgment. 

The  defendant  was  the  only  witness  called  for  the 
defence. 

Briefly  summarized  his  evidence  was  that  he  left  the 
county  of  Well  and  where  he  and  his  wife  resided  and 
went  to  Milwaukee,  where  they  lived  for  about  six  years  ; 
that  the  action  was  brought  while  he  was  living  there ; 
that  he  had  never  become  a  citizen  of  the  United  States ; 
that  his  residence  in  Wisconsin  was  not  animo  rtvanefndi 
and  that  he  had  not  in  the  action  testified  or  made  an 
affidavit  that  he  was  a  resident  of  or  domiciled  in  that 
State. 

My  brother  Robertson  reserved  his  judgment  and  it 
was  delivered  on  the  27th  of  June,  1899,  and  the  reasons 
for  dismissing  the  action  appear  in  the  report  of  the  case 
31  O.  R.  81. 

On  the  argument  before  us  Mr.  German  abandoned  the 
claim  for  a  declaration  of  the  lien  and  charge  claimed,  and 
indeed  the  claim  to  it  appears  to  have  been  based  on  a 
misapprehension  of  the  terms  of  the  judgment,  which 
does  not  profess  to  give  any  such  lien  or  charge  to  the 
wife. 

Mr.  Snow,  for  the  defendant,  contended  that  the  only 
Court  having  jurisdiction  to  pronounce  a  judgment  or 
decree  of  divorce  a  vinculo,  is  that  of  the  State  within 
which  the  parties  are  domiciled  at  the  time  the  proceed- 
ings are  commenced ;  and  that  upon  the  evidence  it  was 
shewn  that  the  defendant  was  domiciled  in  Ontario  and 
not  in  Wisconsin  when  he  began  his  proceedings  there, 
and  that,  that  being  so,  the  judgment  as  far  as  its  exim 
territorial  operation  is  concerned,  must  be  treated  by  the 
Courts  of  this  country  as  having  no  validity.  He  also 
contended  that  inasmuch   as  he  argued    the   judgment 
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assumed  to  divide  the  lands  of  the  defendant  in  Ontario   Jadgment. 
between  him  and  his  wife  and  to  award  the  $800  to  the    Merediti^ 
wife  as  her  share  of  his  property,  including  the  Ontario        ^••^• 
lands,  it  was  invalid  on  that  ground  also,  because  as  he 
urged,  the  Court  had  no  jurisdiction  as  to  lands  in  this 
Province. 

My  learned  brother,  as  I  gather  from  the  report  of  his 
judgment,  gave  effect  to  the  latter  of  these  objections  and 
held  also,  that  as  the  wife  could  not  have  recovered 
alimony  in  the  Courts  of  this  Province  she  could  not 
recover  on  the  judgment  when  it  became  apparent  from 
the  record  that  her  cause  of  action  was  one  which,  accord- 
ing to  the  law  of  this  country,  could  not  be  maintained  in 
our  Courts. 

No  evidence,  as  appears  from  what  I  said  was  given  as 
to  the  foreign  law. 

I  have,  however,  ascertained,  though  it  may  be  doubt* 
ful  whether  I  can  take  judicial  notice  of  the  fact,  that  by 
the  statute  law  of  Wisconsin,  the  Superior  Court  of  Mil- 
waukee county  has  jurisdiction  to  pronounce  a  decree  of 
<iivorce  a  vinctUo,  where  the  person  applying  for  it  is,  and 
has  been  for  a  prescribed  period  a  resident  of  the  State 
and  proves  the  fact  of  his  residence  to  the  satisfaction  of 
the  Court :  Sanborn  &  Berrymann's  Annotated  Statutes 
of   Wisconsin,   sec.   2369,  and  Rules  of  Court,  p.  1363. 

It  also  appears  from  the  same  statute  that  a  divorce 
■a  vinculo,  may  be  granted  for  among  other  causes,  that  for 
which  according  to  the  record,  the  judgment  in  question 
was  pronounced  :  section  2356  ;  and  where  such  a  divorce 
is  granted  for  any  cause  other  than  adultery  committed 
by  the  wife  the  Court  may  further  adjudge  to  the  wife 
such  alimony  out  of  the  estate  of  her  husband,  for  her 
support  and  maintenance,  and  such  allowance  for  the 
support,  maintenance  and  education  of  the  minor  children 
<K>mmitted  to  her  care  as  it  shall  deem  just  and  reason- 
able ;  or  the  Court  may  divide  and  distribute  the  estate, 
both  real  and  personal,  of  the  husband,  and  so  much  of  the 
estate  of  the  wife  as  shall  have  been  derived  from  the 
43  —VOL.  XXXI.  o.R. 
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^M^Mmt.  huaband,  between  the  parties,  and  divest  and  transfer  the 
Meredith,  title  of  any  thereof  accordingly,  having  always  due  r^ard 
O.J.       0    •    (section  2364). 

It  may  perhaps  be  sufficient  to  hold,  as  I  think  we  are 
warranted  in  doing,  that  the  defendant  has  by  his  conduct 
precluded  himself  from  objecting  to  the  jurisdiction  of  the 
Wisconsin  Couii;  to  pronounce  the  judgment  sued  on. 

The  English  Courts,  at  all  events  for  the  purpose  of  the 
exercise  by  them  of  jurisdiction,  hold  that  a  party  may  be 
80  precluded,  and  the  rule  to  be  deduced  from  the  cases  ia 
stated  by  Mr.  Bicey  in  his  Conflict  of  Laws,  p.  223,  Rule  42  ; 
and  accordingly  in  ZyckLinaki  v.  ZyckLineki  (1862),  2  Sw. 
&  T.  420,  it  was  held  by  the  Judge  Ordinary  that  the 
respondent  by  appearing  absolutely  had  precluded  himself 
from  raising  an  objection  to  the  jurisdiction  of  the  Court 
to  entertain  the  proceeding  against  him,  which  was  a 
petition  by  his  wife  for  a  divorce  a  vinculo,  on  the  ground 
that  he  was  not  domiciled  in  England :  this  case  is  referred 
to  by  Mr.  Dicey,  at  p.  276,  as  establishing  the  proposi- 
tion stated  by  him  as  an  exception  to  his  Rule  49,  that 
"  The  Court  has  jurisdiction  to  entertain  proceedings  for 
the  dissolution  of  a  marriage  between  parties  who  are 
not  domiciled  in  England  at  the  time  of  the  proceedinga 
for  divorce  where  the  respondent  has  appeared  absolutely 
and  not  under  protest,  and  thereby  submitted  to  the  juris- 
diction of  the  Court," 

If  a  respondent  may  be  so  precluded  in  an  English  Court, 
it  seems  to  me  that  a  fortioH  a  plaintiff  who  has  instituted 
the  proceedings  in  a  foreign  Court  must  be  taken  to  have 
submitted  to  its  jurisdiction  and  to  have  precluded  himself 
from  setting  up  the  want  of  jurisdiction  of  that  Court  to- 
make  any  such  decree  or  pronounce  any  such  judgment,  as 
according  to  the  law  of  the  State  by  which  the  Court  was 
constituted,  it  bad  jurisdiction  to  pronounce. 

I  should  be  content  to  dispose  of  this  branch  of  the  case 
on  this  ground  alone,  but  that,  with  what  may  seem  some 
inconsistenc}', English  Courts  sometimes  assert  a  jurisdiction 
in  themselves  which  they  deny  the  right  of  a  foreigni 
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tribunal  to  exercise  in  like  circumstances,  and  because  it   Jndgmoii 
may  be,  that  though  the  principle  which  I  am  discussing    Meredith, 
is  properly  applicable  to  actions  in  which  private  interests        ^••^• 
only  are  involved,  it  may  be  decided  when  that  question 
arises,  that  it  does  extend  to  proceedings  taken  to  dissolve 
a  marriage  on  the  ground  that  the  latter  may  affect  the 
interests  of  the  State  in  which  the  parties  are  domiciled  ; 
and  in  view  of  the  modification  which  seems  to  have  taken 
place  in  recent  times  in  the  opinions  of  English  Judges  as 
to  the  true  test  for  determining   the   competency   of  a 
tribunal  to  dissolve  a  marriage,  the   rule  applied  in  the 
Zycklinski  case  may   not  be   followed  or  at  all  events 
applied  to  the  judgments  of  foreign  tribunals. 

If,  however,  that  be  not  so — and  if  the  proper  conclusion 
on  the  material  before  us  be  that  the  defendant  was  not  at 
the  time  he  began  the  proceedings  for  divorce,  domiciled  in 
Wisconsin — ^it  would  follow  that  in  as  far  at  all  events  as 
the  Court  whose  judgment  is  in  question  assumed  to 
dissolve  the  marriage  of  the  parties,  its  judgment  is  not 
entitled  to  recognition  as  an  effective  judgment  in  this 
Province,  because  according  to  the  rules  of  international 
law,  the  only  Court  having  jurisdiction  to  pronounce  a 
decree  of  divorce  a  vinculo,  which  ought  to  be  recognized 
by  the  tribunals  of  other  countries,  is  that  of  the  country 
in  which  the  parties  are  domiciled  at  the  commencement 
of  the  proceedings. 

The  law  was  authoritatively  and  finally,  as  far  as  the 
Courts  of  this  Province  are  concerned,  so  laid  down  by  the 
Judicial  Committee  of  the  Privy  Council  in  Le  Meaurier 
V.  Le  Meaurier,  [1895]  A.  C.  517. 

That  case  is  referred  to  by  Sir  John  Gorell  Barnes  in 
Armytage  v.  Armytage,  [1898]  P.  178.  as  practically  over- 
ruling Niboyet  v.  Nihoyet  (1878),  4  P.  D.  1,  in  which  a 
majority  of  the  Court  of  Appeal  (Brett,  M.  R,  dissenting) 
held  that  residence  not  amounting  to  domicil  or  as  it  is 
called  in  some  of  the  cases  "  matrimonial  domicil ''  may  be 
suflScient  to  give  an  English  Court  jurisdiction  to  pronounce 
a  decree  of  divorce  a  vincido;  and  he  says,  at  p.  185  :  — 
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Judgment.       "  It  may  now  be  taken  as  settled  that  this  Court  has  no 
Meredith,    jurisdiction  to  entertain  proceedings  for  the  dissolution  of 
C.J.        the  marriage  of  parties  not  domiciled  in  this  country  at 
the  commencement  of  the  proceedings/' 

Then  is  it  shewn  that  the  Wisconsin  Court  had  not 
jurisdiction  to  pronounce  the  decree  of  divorce  which  it 
assumes  to  grant  ?  I  think  not.  In  the  absence  of  any- 
thing appearing  on  the  iace  of  the  proceedings  to  shew 
want  of  jurisdiction,  the  production  of  the  record  was 
primd  facie  evidence  entitling  the  plaintiff  to  recover — 
the  presumption  in  favour  of  the  judgment  may  no  doubt 
be  rebutted ;  but  to  rebut  it,  clear  proof  of  the  facts  neces- 
sary to  be  established  to  shew  the  want  of  jurisdiction 
must  be  adduced,  and  the  defendeuit  has  not  in  my  opinion 
adduced  such  evidence. 

It  is  true  that  the  defendant  testified  that  he  was  not 
domiciled  in  Wisconsin  at  any  time,  but  as  I  have  said  the 
Courts  of  that  State  do  not  assume  to  exercise  the  juris- 
diction in  question,  unless  the  plaintiff  at  the  commence- 
ment of  the  proceedings  is  a  resident  of  the  State,  and  in 
accordance  with  correct  principles  of  interpretation  to 
be  applied  to  municipal  laws  conferring  jurisdiction  to 
grant  decrees  of  divorce  and  which  Mr.  Bishop  says  is 
applied  in  most  of  the  States  of  the  American  Union  (Bishop 
on  Marriage  and  Divorces,  6th  ed.,  vol.  2,  par.  114, 124a), 
it  is  held  by  the  Courts  of  Wisconsin  that  the  residence 
required  by  its  laws  to  give  jurisdiction  is  residence  actual 
and  bond  fide,  anivio  manendi  and  therefore  domicile  in 
the  sense  in  which  according  to  the  rules  of  international 
law,  domicile  is  necessary  to  give  jurisdiction  :  Dutcher  v. 
DiUcIier  (1876),  39  Wis.,  at  p.  658. 

Again  it  must  be  presumed,  I  think,  in  the  absence  of 
clear  and  satisfactory  evidence  to  the  contrary,  that  it  was 
proved  to  the  satisfaction  of  the  Superior  Court  of  Mil- 
waukee county,  that  the  plaintiff  at  the  commencement  of 
the  proceedings  in  that  Court  was  in  the  sense  I  have 
mentioned  resident  in  Wisconsin :  see  Scott  v.  Her  Majesty's 
Atto^mey-General  (1886),  11  P.  D.  128:  and  having  regard 
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to  the  fact  that  he  had  resided  there  for  six  years  and  the  Ja^jgnwo*- 
other  circumstances  of  the  case,  that  presumption  is  not  Meredith, 
in  my  opinion  displaced  by  his  testimony  at  the  trial  given 
for  the  purpose  of  getting  rid  of  the  liability  which  was 
imposed  upon  him  by  the  decree  of  a  Court  to  which  he 
appealed  to  dissolve  his  marriage  and  which  he  knew,  or 
must  be  taken  to  have  known,  had  no  jurisdiction  to 
entertain  the  proceedings  unless  he  was  at  the  commence- 
ment of  them  domiciled  in  the  State  of  Wisconsin. 

I  am  therefore  of  the  opinion  that  the  defendant  has 
not  successfully  impeached  the  judgrment  on  the  main 
ground  upon  which  it  was  attacked,  and  it  follows  that  the 
adjudication  as  to  the  payment  of  the  8800  must  be  recog- 
nized as  a  valid  one,  unless  the  other  objection  to  which  I 
have  referred,  is  entitled  to  prevail  and  T  think  it  is  not ; 
for  I  see  no  reason  why  the  judgment  is  not  to  be  treated 
as  one  for  the  recovery  of  $800  simply — at  most  I  think 
the  record  shews  that  the  amount  adjudged  to  be  paid  by 
the  defendant  to  the  plaintiff  was  the  sum  which  upon  the 
dissolution  of  the  marriage  the  defendant  ought  to  pay  to 
the  plaintiff  having  regard  to  the  value  of  the  property 
owned  by  him ;  nor  do  I  see  why  the  fact  that  that  sum 
was  arrived  at  upon  a  consideration  of  the  value  of  lands 
in  Ontario  should  require  us  to  treat  the  judgment  as  if 
it  were  one  providing  in  terms  for  the  division  in  specie  of 
the  Ontario  lands  :  it  does  not  so  provide  and  there  seems 
to  me  no  more  reason  for  treating  it  as  one  dealing  directly 
with  lands  in  Ontario  than  there  would  have  been  if  the 
allowance  to  the  wife  had  been  a  sum  payable  as  alimony 
simply  and  it  had  appeared  that  the  amount  had  been  fixed 
on  a  consideration  of  what  the  entire  income  of  the  hus- 
band was  including  his  income  from  lands  in  Ontario. 

I  have  assumed  for  the  purpose  of  the  argument  that  a 
provision  for  the  division  in  specie  of  the  husband's  pro- 
perty, including  his  Ontario  lands,  would  be  treated  as 
invalid  by  the  Courts  of  this  Province,  but  I  do  not  think 
it  would  be  so  treated,  the  judgment  being  pronounced  in 
a  proceeding  instituted  by  the  husband,  which  the  Court 
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Judgment,  had  jurisdiction  to  entertain,  and  in  which  according  to 
Meredith,  the  laws  of  that  State,  it  was  competent  for  the  Court  when 
^'^'  dissolving  the  marriage  to  direct  that  such  a  division  of 
the  husband's  property  should  be  made.  The  record  shews 
that  the  judgment  was  pronounced  on  the  motion  of  the 
defendant's  attorney  and  it  would  be  anomalous  if  having 
obtained  his  divorce  subject  to  that  condition,  he  should 
be  entitled  to  be  heard  now  to  say  that  the  Court  had  no 
power  to  deal  with  his  lands  in  Ontario.  He  in  effect,  I 
think,  by  his  act  submitted  to  the  C!ourt  doing  so  if  in 
the  exercise  of  its  discretion  it  deemed  it  proper  to  direct 
such  a  division  to  be  made. 

It  is  unnecessary  to  consider  what  the  result  would 
have  been  had  my  conclusion  been  that  the  Wisconsin 
Court  had  no  jurisdiction  to  entertain  the  proceedings  for 
divorce  and  whether  that  part  of  the  judgment  which 
assumes  to  dissolve  the  marriage  in  that  case,  not  being 
entitled  to  recognition  as  a  valid  adjudication  beyond  the 
limits  of  Wisconsin,  the  other  provisions  of  the  judgment 
must  fall  or  might  not  be  upheld,  as  not  dealing  with  the 
status  of  the  parties,  but  only  with  rights  of  property  or 
with  matters  as  to  which  something  less  than  domicil  is 
sufficient  to  give  jurisdiction  as  in  proceedings  in  England 
for  the  restitution  of  conjugal  rights  or  for  divorce  a 
mensa  et  thoro  or  there  and  here  for  alimony  according  to 
the  opinion  of  Lord  Watson  in  the  Le  Mesurier  case  and 
the  judgment  of  the  Court  in  the  Armytage  case. 

In  support  of  the  objection  that  the  judgment  is  not  a 
final  one,  reliance  was  placed  on  the  provision  for  the  wife 
applying  to  the  Court  to  enforce  payment  of  the  amount 
awarded,  but  the  objection  is  in  my  opinion  unfounded. 
Tried  by  the  tests  to  be  applied  in  determining  the  ques- 
tion of  finality  according  to  the  adjudged  cases  which  are 
cited  by  Mr.  Dicey,  at  p.  417  et  acq,,  where  the  result  of 
them  is  stated — the  judgment  in  question  is  a  final  one. 

The  result  is  that  in  my  opinion  the  plaintiff  was 
entitled  to  recover,  and  the  appeal  should  therefore  be 
allowed   with   costs  and   the  judgment    appealed    from 
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reversed,  and  instead  a  judgment  should  be  entered  for 
the  plaintiff  for  eight  hundred  doUai^  with  interest  and 
costs. 

If  there  be,  or  be  supposed  to  be,  any  difficulty  in  thus 
disposing  of  the  case,  owing  to  the  foreign  law  not  having 
been  proved,  the  plaintiff  should  be  given  leave  to  supply 
proof  of  it. 


Rose  and  MacMahon,  JJ.,  concurred. 


G.  A.  R 


Re  Allen  and  Nasmith. 
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C.J. 


Landlord  and  Tenant— RnnewabU  Lease—Buildings  Erected  by  Tenant — 
Absence  of  Covenant  as  to— Arbitration— Bent  on  Benevoal — **  Ground 
Bent." 

A  renewal  lease  is  a  continaation  of  the  old  lease  and  if  rent  for  bdildings 
erected  by  the  tenant  is  not  provided  for  under  the  first  lease  neither 
should  it  be  under  the  extension  in  the  absence  of  express  provision. 

An  application  to  refer  back  an  award  in  a  case  where  a  tenant  had  a 
renewable  lease  and  had  during  the  original  term  erected  buildings  on 
the  premises,  there  being  no  provision  in  the  lease  as  to  buildings 
erected  by  the  tenant*,  and  where  the  arbitrators  in  arriving  at  the 
rent  for  the  renewed  term  had  fixed  a  *'  ground  rent "  without  taking 
the  buildings  into  consideration,  was  dismissed  with  costs. 

This  was  a  motion  for  an  order  to  remit  back  an  award 
to  arbitratoi*s  for  reconsideration. 

A  lot  of  land  in  the  city  of  Toronto  had  been  leased  in 
the  year  1878  by  the  owner,  John  Piatt,  to  James  Dunn, 
by  a  lease  made  in  pursuance  of  the  Act  respecting  short 
forms  of  leases,  for  a  period  of  twenty-one  years,  and  which 
contained  a  covenant  for  renewal  as  follows  : 

"  The  said  lessor  covenants  with  the  said  lessee  for  quiet 
enjoyment  and  that  he  the  lessor  shall  and  will  at  the  costs 
and  charges  of  the  lessee  *  *  and  if  requested  by  him 
80  to  do  *  *  grant  another  lease  to  him  *  *  for 
the  further  term  of  twenty-one  years  *  *  at  and  under 
such  rent  as  may  then  be  agreed  on  or  in  the  event  of  their 
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Statement,  not  being  able  to  agree  thereon  (then  followed  a  provision 
for  arbitration)  such  renewed  lease  to  contain  the  like 
covenants  and  provisions  as  are  in  these  presents  contained 
including  a  like  covenant  for  renewal  as  the  present  cove- 
nant in  the  same  or  any  other  renewal  lease." 

No  provision  was  made  as  to  any  buildings  which  might 
be  erected  on  the  lot. 

The  lessor  died  during  the  currency  of  the  lease  leaving 
Thomas  Allen  his  executor :  and  Mungo  Nasmith  became 
the  assignee  of  the  lessee.  When  the  lease  expired  the 
parties  interested  not  being  able  to  agree  upon  the 
rent,  it  was  referred  to  three  arbitrators,  who  made  their 
award,  fixing  the  rent  without  taking  into  consideration 
certain  brick  buildings  which  had  been  erected  by  the  ten- 
ant, and  found  adjudged  and  determined  ''  that  the  sum  of 

*  *  is  the  amount  proper  to  be  paid  as  the  yearly 
ground  rent  for  the  said  demised  premises  for  such  second 
term  of  twenty-one  years." 

The  motion  was  argued  in  the  Weekly  Court  on  January 
16th,  1900,  before  Boyd,  C. 

Ayleaworth,  Q.  C,  for  the  motion.  The  arbitrators 
have  not  complied  with  the  submission  which  directed 
them  "  to  award  and  determine  the  annual  rent  to  be  paid 

*  *  for  a  further  lease  of  the  said  demised  premises." 
They  have  merely  fixed  the  rent  of  the  ground  without 
taking  into  consideration  the  buildings  on  the  premises^ 
which  being  affixed  to  the  freehold  became  part  of  the 
freehold.  The  lease  by  its  terms  is  really  a  lease  in  per- 
petuity and  contained  covenants  to  repair ;  and  that  the 
lessor  may  enter  and  view  the  state  of  repair ;  that  the 
said  lessee  will  repair  according  to  notice,  and  that  he 
will  leave  the  premises  in  good  repair,  which  under  the 
statute  then  in  force,  R.  S.  O.,  1877,  was  that  the  lessee 
shall  repair  the  "  premises  with  the  appurtenances 
*  *  and  all  fixtures  and  things  thereto  belonging,  or 
which  at  any  time  during  the  said  term  shall  be  erected 
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or  made :"  Ch.  103,  schedule  B.  3 ;  and  the  lessor  had  the  Argament. 
right  '*  to  enter  the  said  demised  premises  to  examine  the 
condition  thereof : "  schedule  B.  6 ;  and  at  the  expiration  of 
the  term,  that  the  lessee  will  surrender  and  yield  up  "  the 
said  premises  hereby  demised  *  *  together  with  all 
buildings,  erections  and  fixtures  thereon  : "  schedule  B.  8. 
If  the  buildings  belonged  to  the  lessee  there  would  be  no 
object  in  providing  that  he  should  repair  his  own  pro- 
perty. 

A.  J.  Ritssell  Stww,  contra.  The  lease  is  an  old  form 
of  statutory  lease  not  appropriate  to  what  it  was  intended 
for,  containing  convenants  '*  to  keep  up  fences ''  and  *'  not 
to  cut  down  timber"  in  respect  to  a  city  lot.  The  lessee 
should  not  pay  rent  on  his  own  buildings.  If  he  was 
obliged  to  do  so  there  would  be  no  object  in  taking  a 
renewal  at  the  full  rental  of  land  and  buildings.  The 
only  way  he  can  obtain  any  return  for  his  buildings  is  to 
take  advantage  of  his  clause  for  the  renewal  of  the  lease 
at  a  ground  rent,  otherwise  his  buildings  would  go  to  the 
landlord  and  be  lost  to  him,  but  this  has  not  happened  yet. 
The  "  demised  premises  "  were  the  premises  as  they  existed 
when  the  lease  was  first  made.  This  is  virtually  an  appeal 
from  the  award;  and  the  submission. provided  that  there 
should  be  no  appeal  from  the  valuation  or  award  of  the 
arbitrators,  who  were  judges  of  both  the  law  and  facts,  and 
besides,  the  award  was  prepared  with  the  privity  of  the 
applicant.  I  refer  to  The  London  Dock  Co.  v.  The  Ti^usUes 
of  the  Poor  of  the  Painsh  of  ShadweU  (1862),  32  L.  J.  Q.  B. 
30 ;  Hodghinson  v.  Femie  (1857),  3  C.  B.  N.  S.  189 ;  Ch^een 
V.  The  Oitizena  Ins.  Co.  (1890),  18  S.  C.  R.  338;  McRae  v. 
Lemay  (1890),  18  S.  C.  R.  280. 
Ayleaworth,  in  reply. 

January  23  1900.     Boyd,  C.  :— 

The  original  lease  is  for  twenty-one  years  from  Novem- 
ber, 1878,  at  a  rental  of  $185.50.  It  describes  the  bounda- 
ries of  the  lot,  and  at  the  end  of  the  metes  and  bounds 
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Judgment,    were  these  words :  "  together  with  all  houses  and  appar- 
Boyd,  C.     tenances  thereto  belonging."    There  was  then  one  small 
outhouse  or  shed  on  the  place  which  is  still  there  in  great 
decay. 

But  during  the  term  was  erected  a  substantial  brick 
building  for  which,  however,  no  extra  rent  was  paid 
or  payable  during  the  twenty-one  years.  The  lease  is 
expressed  to  be  under  the  statutory  form  of  short  leases, 
and  has  printed  in  it  the  covenants  *'  to  repair,"  and  **  to 
repair  according  to  notice,"  and  "  to  leave  the  premises  in 
good  repair,"  etc. 

There  is  next  a  written  covenant  by  the  lessor  to  grant  at 
the  lessee's  request'' anotherlease"  for.  the  term  of  twenty- 
one  years  under  such  rent  as  may  be  agreed  on,  or  as  shall 
be  thought  just  and  reasonable  (by  means  of  arbitration). 
The  renewed  lease  to  contain  like  covenants  with  the  first» 
including  a  like  covenant  for  renewal. 

The  arbitrators  appointed  have  unanimously  fixed  the 
rent  by  way  of  ground  rent,  excluding  any  rent  or  payment 
for  rent  based  upon  the  value  of  the  brick  building  placed 
on  the  ground  during  the  first  term.  There  is  no  provi- 
sion made  respecting  the  buildings  which  might  be  put  up 
by  the  tenant  as  to  .valuing  them  at  the  end  of  the  term  if 
no  renewal,  so  that  no  doubt  they  would  go  to  the  land- 
lord, if  the  tenant  failed  to  renew. 

The  arbitrators  have  taken  the  equitable  view  that  the 
tenant  who  put  up  the  house  should  not  pay  rent  in  res- 
pect of  it,  but  should  pay  only  upon  the  premises  as  demised, 
i,€.,  the  land  alone.  They  had  power  to  do  what  was  just 
and  reasonable  by  the  very  terms  of  the  lease,  and  I  pre- 
fer to  let  their  award  stand  rather  than  to  apply  the  tech- 
nical rules  of  law  as  to  the  building  becoming  part  of  the 
land.  No  cases  were  cited,  and  I  suppose  none  exist. 
I  do  not  think  the  printed  words  of  statutory  covenants, 
many  of  which  as  to  fences  and  timber,  are  inapt» 
should  be  read  in  their  extended  form,  so  as  to  out- 
weigh the  import  of  the  written  parts  of  the  lease,  which 
rather  favour  the  tenant 


XXXI.]  BE  ALLEN  AND  NASMITH.  3S9 

The  renewal  lease  ''  is  a  continuation  of  the  old  lease/' 
and  if  rent  for  the  building  put  up  by  the  tenant  was  not 
provided  for  under  the  first  lease,  neither  should  it  be 
under  the  extension  in  the  absence  of  express  provision  : 
see  Bawe  v.  Chichester  (1773),  2  Arab.,  at  p.  719. 

The  provision  for  indefinite  renewal  found  in  this  lease 
so  extends  the  stability  of  the  tenant's  interest  as  to  induce 
permanent  improvement  in  the  way  of  building  on  his 
part.  The  American  law  is  that  the  tenant  under  per- 
petual renewal  has  the  right  to  take  down  and  build  up, 
alter,  remodel  and  reconstruct  at  his  own  pleasure,  so  long 
as  he  does  not  impair  the  landlord's  security  for  the  rent. 
Practically,  he  is  regarded  as  the  owner  of  the  house  so 
long  as  he  elects  to  hold  by  renewal  of  the  lease :  Crowe 
V.  Wilson  (1886),  57  Am.  Rep.  343. 

This  position  would  of  course  be  modified  by  the  cove- 
nants as  to  repair  and  the  like  in  this  case,  but  there  is  a 
great  substratum  of  truth  in  the  position  that  the  house 
erected  by  the  tenant  is  rather  his  than  the  landlord's^ 
pending  the  term.  Only  in  some  such  way  of  adjusting  the 
rent  as  was  here  done  upon  the  renewal  can  the  tenant  be 
reimbursed  for  the  improvements  he  makes :  Hyde  v. 
SJcirmer  (1723),  2  P.  Wms.  196;  Pilling  v.  Armitage 
(1806),  12  Ves.  78. 

The  strong  point  urged  is  that  the  award  is  not  complete 
because  the  arbitrators  speak  of  the  "  ground  rent."  Their 
use  of  this  term  is  not  inapt  to  the  situation.  Cranworth, 
L.  C,  in  Bartlett  v.  Salmon  (1886).  6  D.  M.  &  G.  at  p.  41, 
said  :  "  The  term  ground  rent  is  well  understood,  and  has  a 
definite  meaning ;  it  is  the  sum  paid  *  *  for  the  use  of 
land  to  build  on,  and  is  therefore  much  under  what  it  lets 
for  when  it  has  been  built  on." 

The  rent  at  the  start  was  in  fact  "  ground  rent,"  and 
that  should  be  the  measure  of  the  rent  on  the  renewal.    It 
was  ground  that  was  leased,  and  it  was  only  ground  that 
was  to  be  valued. 
I  dismiss  the  application  with  costs. 

G.  A.  B. 


840  THE  ONTARIO  REPORTS.  [VOL. 


Thk  Attorney  General  of  the  Province  of  Ontario 

V. 

Newman  et  al. 

Bevenue — Succession  Duty  S.  S.  O.  ch,  24— Bank  Deport  Receipts — 
Foreign  Domicile. 

Succession  dnty  is  payable  upon  deposit  receipts  issued  by  banks  in  this 
Province,  payable  here  to  a  person  whose  domicile  was  in  a  foreign 
country  at  the  time  of  his  death. 

This  was  an  action  brought  by  the  Attorney  General  of 
ihe  Province  of  Ontario,  against  R.  Adlingtou  Newman  and 
Oscar  £.  Fleming  the  personal  representatives  in  the  State 
of  Michigan,  U.  S.,  and  Province  of  Ontario,  respectively,  of 
one  Daniel  Scotten  deceased,  who  was  in  his  lifetime  a 
resident  of  the  said  State,  and  who  had  at  the  time  of  his 
death  moneys  deposited  in  various  banks  in  Ontario,  some 
of  whose  head  offices  were  in  the  Province.  The  claim  in 
the  action  was  to  have  it  declared  that  the  moneys  so 
deposited  were  liable  to  succession  duty  under  R.  S.O.  ch.  24. 

The  action  was  tried  at  Toronto,  on  November  20th, 
1899,  before  Boyd,  C,  without  a  jury. 

Sfiepleyt    Q.  C,  Alfred    Macdongall    (Solicitor  to   the 
Treasury),  and  W.  E,  Middleton,  for  the  plaintiff.     For 
the  purposes  of  this  legislation  the  Province  of  Ontario  is 
the  situs  of  this  particular  money  or  property.    The  power 
to  tax  is  an  incident  of  the  protection  afforded  to  pro- 
perty at  the  hands  of  the  law.     From  this  it  follows  that 
for  the  purposes  of  taxation,  property  has  a  situs  distinct 
from  the  domicile  of  the  owner,  and  that  the  powerto  tax 
is  co-extensive  with  the  ability  of  the  state  to  enforce  the 
tax  or  its  own  law  upon  the  subject  of  the  tax.     The 
jurisdiction  of  the  Provincial  Legislature  arises  under  the 
British   North  America  Act,  1867,  31-82  Vict.  ch.  3,  sec 
93,  sub-sees.  2, 13.     The  deposits  in  question  are  simple 
contract  debts  and  their  locality  for  the  purpose  of  admin- 
istration is  where  they  are  bona  Tiotabilia,  or  the  resi- 
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dence  of  the  debtor:  Attorney  General  v.  Bomvens {\^'^%\  Argument. 
4  M.  &  W.  1 7 1 ,  at  p.  192;  CcmimissioTi er  of  Stamps  v.  HopCy 
[1891]  A.C.  476,  at  p.  481.  For  the  purposes  of  the  Act 
the  maxim  mobilia  sequitntur  personmn  does  not  apply  to 
these  deposits.  Title  to  them  could  only  be  conferred  by 
the  grant  of  probate  in  Ontario :  Blackwood  v.  The  Queen 
(1882),  8  App.  Cas.  82,  at  p.  79  ;  Wallace  v.  AtUrniey  Gev- 
eral  (1865),  L.R.  1  Ch.  per  Lord  Cranworth,  at  p.  9; 
Attorney  General  v.  Lord  Sitddey,  [1895]  2  Q.B.  526. 
The  .situfi  of  the  property  being  here  and  the  Legislature 
having  the  power  to  tax,  it  makes  no  difference  whether 
the  owner  was  a  resident  of  the  Province  or  not :  sec.  4,  sub- 
sec,  (a).  The  fund  was  receiving  the  protection  of  our 
laws:  The  Calcutta  Jute  Mills  Co.  v.  Nicholson  (1876),  1 
Ex.  D.,  at  pp.  449,  450.  Although  this  property  is  in  a  sense 
intangible  and  incorporeal  it  is  separate  from  the  person  of 
its  owner  for  the  purpose  of  taxation :  Tappan  v.  Mer- 
chants National  Bank  (1873),  19  Wallace  (U.S.R.)  490. 
The  line  of  English  causes  culminating  in  Thompson  v.  Her 
Majesty's  Advocate  General  (1842),  12  CI.  &  F.  1,  were  all 
decided  on  statutes  which  did  not  provide  as  our  statute 
does,  that  the  tax  imposed  should  be  irrespective  of  domi- 
cile ;  and  so  the  Courts  held  that  the  intention  of  the  Legis- 
lature must  have  been  to  confine  the  legislation  to  cases 
where  the  persons  whose  property  was  taxed  were  domi- 
ciled in  England  :  Dos  Passos  on  Inheritance  Tax  Law,  2nd 
cd.,  par.  47,  p.  159  et  seq  ;  Dicey 's  Conflict  of  Laws,  1896,  ed. 
318.  The  locality  of  the  debt  being  the  residence  of  the 
debtor  and  the  banks  and  the  branches  holding  the  deposits 
being  in  Ontario,  the  Ontario  administrator  is  clothed 
with  title  to  demand  and  collect  them  :  Irwin  v.  Bank  of 
Montreal  (1876),  38  U.C.R.  375.  The  branch  office  of  the 
bank  where  the  money  was  deposited  must  be  regarded  as  its 
place  of  residence  so  far  as  these  deposits  are  concerned : 
County  of  Wentworth  v.  Smith  (1893),  15  P.R.  372.  The 
branch  of  a  bank  is  for  many  purposes  regarded  as  a  dis- 
tinct entity  and  if  necessary  may  be  so  i-egarded  here : 
Woidland  v.  Fear  (1857),  7  E.  &  B.  519 ;  Clode  v.  Bayley 
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Arjjument.  (1843),12  M.&W.  51  ;  Pviiice  V.  Oriental  Bank  Corporation 
(1878),  3  App.  Cas.  325.  Here  there  has  been  an  election 
by  the  administrator  to  treat  these  debts  as  Ontario  assets : 
Incin  V.  Bank  of  Montreal,  mtpra. 

Ayleaworth,  Q.C.,  and  J.  H.  Roddy  for  the  defendants. 
Under  sec.  4,  sub  sec.  (<()  only  certain  property,  not  all 
property  all  over  the  world,  is  liable  to  this  tax  or  duty. 
The  words  are  "all  property  mtiiate  within  this  Province..'* 
— that  applies  to  visible  tangible  property  which  can  be 
located  wherever  it  may  happen  to  be,  but  no  local  aitua  can 
be  attributed  to  this  property  except  by  fiction  of  law.  It  is 
simply  a  debt,  not  even  a  bailment  of  a  quantity  of  bullion, 
but  a  creditor's  right  to  receive  ;  a  debtor's  obligation  to 
pay.  It  is  not  property  in  the  hands  of  the  debtor ;  it  is  no 
estate  in  him,  but  an  obligation.  It  is  an  asset  to  the  cred- 
itor and  so  it  is  property  in  his  hands.  The  cases  cit^d  con- 
necting the  property  with  the  debtor  were  cases  of  probate 
duty.  There  is  a  wide  distinction  between  probate  duty  and 
succession  duty.  Probate  duty  is  occasioned  by  application 
being  made  to  the  courts  of  the  country  where  the  debtor 
is,  to  authenticate  a  will  or  clothe  the  peraonal  repre,senta- 
tive  with  authority  to  collect  and  administer  an  estate; 
and  the  locality  of  the  debtor  will  determine  the  situs  of 
the  debt  or  obligation  to  pay,  as  there  the  debt  is  to  be  paid. 
Succession  duty,  on  the  contrary,  applies  to  a  legacy  under 
a  will  or  succession  of  property  in  case  of  intestacy:  both  of 
which  pass,  not  by  virtue  of  the  law  of  the  country  where 
the  beneficiary  resides  or  wliere  the  pix)perty  is  situate,  but 
of  the  country  where  the  testator  or  intestate  resided. 
Property  may  have  one  nituH  for  succession  duty  and 
another  for  probate  duty.  The  probate  duty  depends  on 
the  gross  value  of  the  estate  and  is  taken  out  of  the  b<xly 
of  the  estate.  The  succession  duty  depends  on  who  is 
inheriting  and  is  taken  out  of  the  beneficiaries'  interest. 
In  cases  of  choses  in  action  regard  is  had  to  the  domicile 
of  the  creditor:  Williams  on  Executors,  9th  ed..  p.  1496, 
and  In  re  Brave  (1832),  2  C.  &  J.  436,  referred  to  there: 
Thompmn  v.  Her  Mitjentys  Advocate  General  {\%4i^),  12  CI. 
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&  F.,  at  pp.  17,  21 ;  Be  EstaU  of  Ewin  (1830).  1  C.  &  J.  151.  Argument. 
It  might  not  even  be  necessary  to  take  out  letters  of 
administration  in  Ontario  to  collect  the  moneys  repre- 
sented by  these  deposit  receipts :  Hard  v.  Palmer  (1860), 
20  U.  C.  R.  208  and  they  might  have  been  equitably 
assigned  so  as  to  pass  the  property  represented  by  them. 
The  deposit  receipts  might  be  treated  as  specialties  and  if  so 
they  follow  the  aitus  of  the  documents  which  was  in  the 
States :  Barik  of  Montreal  v.  Little  (1870),  17  Gr.  313  and  in 
appeal  p.  685,  per  Mowat,  V.-C,  at  p. 690.  The  debtor  should 
seek  his  creditor  and  make  payment.  This  property  could 
not  be  assessed  here  in  Mr.  Scotten's  lifetime  under  the 
Assessment  Act  although  the  language  used  is  similar: 
R.  S.  O.  ch.  224,  sec.  38.  We  also  refer  to  Wallace  v. 
2%«  Attorney  General  (1865),  L.  R.  1  Ch.  1;  Blackwood 
V.  The  Queeii  (1881),  7  Vict.  L.  K  400,  (1882),  8  App. 
Cas.  82;  Be  The  Will  of  Christopher  NeviUe  Bagot 
(1881),  7  Vict.  L.  R.  (I.  P.  &  M.  Cases)  106  ;  Williams 
on  Executors,  9th  ed.,  542,  546  ;  Henty  v.  The  Queen, 
[1896]  A.  C.  567 ;  Mickle  v.  Douglas  (1874),  35  U.  C.  R. 
126,  in  appeal  37  U.  C.  R.  51,  at  pp.  60, 61 ;  Harding  v.  The 
Commissioner  of  Stamps  for  Queensland,  [1898]  A  C.  769 ; 
Story  on  Conflict  of  Laws,  8th  ed.  507,  559  ;  Bouvier's  Law 
Dictionary, vol.  2, pp.  1094.  1095  under  the  word  "Tax"; 
Burroughs*  Law  of  Taxation,  pp.  41,  42;  Be  The  State 
Tax  on  Foreign-held  Bonds  (1872),  15  Wallace  (U.  S.  R.), 
at  pp.  319, 320 ;  Gh^aham  v.  Township  of  St.  Joseph  (1888), 
67  Mich.  652;  Curtis  v.  The  Toumship  ofBichland  (1885),  56 
Mich.  478 ;  Be  The  Estate  of  Heni-y  Bronson  (1896),  150  N. 
T.  1 ;  i2«  The  Estate  of  Augustus  Whiting  (1896),  ih.  27 ;  Be 
The  Estate  of  John  F.  Houdayer  (1896),  ib.  37;  Re  Central 
Bank,  Morton- s  ami  Block's  Claims  (1889),  17  O.  R.  574 ;  In 
re  Oriffin,  Grijffin  v.  Griffin,  Weekly  Notes  (1898),  174 ; 
Scholey  v.  Bew  (1874),  23  Wallace  (U.  S.  R.)  at  p.  343 ; 
Be  James  (1894),  144  N.  Y.  6  ;  Be  Estate  of  James  T.  Swift 
(1893),  137  N.  Y.  at  p.  85  ;  The  People  ex  rel  Hoyt  v.  Tlie 
Commissioners  of  Taxes  (1861),  23  N.  Y.,  at  p.  235 ;  Cole- 
man's Estate  (1893),  155  Penn.,  at  p.  234. 
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Argument.  Shepley,  in  reply.  The  answer  to  the  main  argament 
advanced  for  the  defendants,  viz. :  that  this  is  a  succession 
and  not  a  probate  duty  is  furnished  by  the  judj^meni  in 
Blackwood  V.  The  Queen  (1882).  8  App.  Cas.  82  :  the  statute 
under  consideration  there  did  not  differ  from  our  statute 
;iow  under  consideration.  This  property'  would  have  been 
assessable  under  our  Assessment  Act  if  it  had  not  been 
for  the  specific  exception  made  by  the  words  of  that  Act 
itself.  I  refer  also  to  Cooley  on  Taxation,  2nd  ed.,  at  pp.  23, 
222 ;  Re  Estate  of  Worthington  Romaine  (1891),  127  N.  Y. 
at  p.  86  ;  Hanson's  Death  Duties,  4th  ed.,  40. 

December  18th,  1899.     Boyd,  C.  :— 

The  claim  made  is  by  the  Crown  for  the  payment  of  suc- 
cession duties  in  respect  of  part  of  the  personal  estate  of 
the  late  Daniel  Scotten  of  Detroit — ^a  naturalized  Ameri- 
can citizen — domiciled  at  his  death  in  the  State  of  Michigan, 
who  had  deposited  some  $900,000  in  the  offices  of  Canadian 
banks  at  London  and  Windsor.  These  deposits  stood  in 
his  name,  and  were  part^of  his  personal  estate  at  the  date 
of  his  death,  intestate. 

I  think  the  statutes  as  to  the  payment  of  succession 
duties  and  as  to  surrogate  courts,  R.  S.  O.  ch.  24,  and  eh. 
.59,  ma}'  fairly  be  read  together  as  in  pari  Tiiaterid,  Both 
relate  to  the  administration  of  property  situate  in  Ontario. 
forming  aasets  to  be  administered  by  the  provincial  pffioei» 
and  courts  irrespective  of  the  domicil  of  the  deceased 
The  local  site  of  the  property  whether  personalty  or  realty 
is  that  which  gives  jurisdiction  to  the  Legislature  and 
the  courts  of  Ontario  in  dealing  with  the  assets  of  ihe 
deceased.  The  enquiry  here  is  with  regard  to  movable  or 
pei-sonal  ''property,"  as  defined  by  the  succession  duties  Aet» 
wherein  is  included  personal  property  of  every  descrip- 
tion capable  of  passing  by  will  or  intestacy  at  the  time  of 
death. 

The  payment  of  duties  extends  to  all  property  sitoate 
within  this  Province,  whether  the  deceased  owner 
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domiciled  in  Ontario  at  the  time  of  his  death  or  not.  The  Judgment, 
payment  of  the  tax  is  charged  upon  the  property  and  Boyd.c. 
made  payable  by  the  administrator  before  being  delivered 
by  him  to  the  beneficiary  next  of  kin ;  sees.  4  (la)  12  (1) 
and  14,  and  with  pow^er  of  sale  to  raise  the  amount  bb 
fully  as  might  be  done  for  the  payment  of  the  intestate's 
debts  (sec.  15).  These,  among  other  sections,  shew  that  the 
distinctive  feature  of  the  succession  duty  legislation  is  to 
impose  the  payment  of  the  duty  as  a  primary  charge  upon 
and  out  of  the  corpus  of  the  estate  by  the  personal  repre- 
sentative before  the  assets  are  distributed. 

That  being  the  principle  underlying  the  legislation  and 
manifest  upon  the  face  of  the  Act,  the  Court  is  not  called 
upon  to  discuss  the  policy  of  the  statute,  but  simply  to 
ascertain  its  requirements,  having  regard  to  the  authori- 
ties applicable  to  the  situation :  Mantreol  Gas  Co.  v. 
Cadieux,  [1899]  A.C.  at  p.  593. 

It  is  plain  that  the  statute  contemplates  a  site  and  loca- 
lity being  given  to  all  kinds  of  personal  property,  and  that 
the  domicil  of  the  deceased  owner  is  not  to  be  taken  into 
account.  Hence  is  displaced  at  the  very  outset  any  appli- 
cation of  the  maxim  inobilia  sequuntiir  personam,  the 
expression  at  most  of  a  convenient  legal  fiction. 

As  to  certain  personal  property,  cattle  and  tangible 
chattels,  and  the  like,  there  is  an  actual  local  position :  as 
to  other  kinds,  such  as  debts  and  choses  in  action,  the 
property  is  intangible,  and  though  not  possessing  in  strict- 
ness locality,  yet  a  legal  situs  is  attributed  to  it  (and  again 
by  a  more  substantial  legal  fiction)  by  connecting  it  in 
different  ways  with  a  particular  place  or  country. 

As  to  the  property  now  in  dispute,  it  consists  of  large 
deposits  of  money  made  by  the  owner  in  his  lifetime  in  the 
offices  of  Ontario  banks  at  London  and  Windsor  for  safe 
keeping  and  interest-yielding  purposes — and  for  these 
deposits  the  banks  agree  to  account  to  him  on  the  produc- 
tion of  the  depasit  receipts — which  are  not  transferable^ 
i.6.,  negotiable. 

The  money  represented  by  the  receipt  has  to  be  received 
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jpdgment.  \yy  ^]^q  personal  representative  of  the  testator  in  the  country 
Boyd.o.  of  deposit,  and  this  can  only  be  done  by  a  properly 
appointed  or  properly  constituted  local  administrator. 
The  general  administrator  holding  authority  under  the 
Courts  of  the  deceased  s  domicil  has  no  locus  standi  as  such 
in  the  Courts  of  Ontario,  to  sue  or  give  a  discharge  for 
•these  debts.  These  transactions  are  by  their  character 
localized  in  this  Province — the  money  was  brought  here 
and  kept  here  for  the  non-resident  owner  under  the  pro- 
tection of  the  laws  of  Ontario.  The  banks  are  all  quoad 
these  deposits  resident  in  this  Province,  and  in  this  forum 
is  recovery  to  be  had  of  the  money  by  the  local  adminis- 
trator. 

I  cite  from  the  judgment  of  Lord  Field  in  Commissioner 
of  Stamps  V.  Hope,  [1891]  A.C.,  at  p.  481 :  "  A  debt  per  se, 
although  a  chattel  and  part  of  the  personal  estate  which 
the  probate  confers  authority  to  administer,  has,  of  course, 
,  no  absolute  local  existence;  but  it  has  been  long  estab- 

lished in  the  Courts  of  the  country,  and  is  a  well  settled 
rule  governing  all  questions  as  to  which  Court  can  confer 
the  required  authority,  that  a  debt  does  possess  an  attri- 
bute of  locality,  arising  from  and  according  to  its  nature, 
and  the  distinction  drawn  and  well  settled  has  been  and  is 
whether  it  is  a  debt  by  contract  or  a  debt  by  specialty. 
In  the  former  case,  the  debt  being  merely  a  chose  in  action 
— money  to  be  recovered  from  the  debtor  and  nothing  more 
— could  have  no  other  local  existence  than  the  personal  resi- 
dence of  the  debtor,  where  the  assets  to  satisfy  it  would 
presumably  be,  and  it  was  held  therefore  to  be  bona 
TiotabUia  within  the  area  of  the  local  jurisdiction  within 
which  he  resided." 

This  is  the  rule  also  as  to  the  debts  manifested  by  these 
deposit  receipts  which  were  only  evidences  of  the  transac- 
tion :  Inrin  v.  Bank  of  Montreal  (1876),  38  U.C.R.,  at  p. 
392;  Pritrhard  v.  Standard  Life  Ass.  Co.  (1884),  7  O.R, 
188 ;  The  Xtnr  York  Breweries  Co.,  Ltd.,  v.  Tfte  Attorney- 
General,  [1899]  A.C.  62;  Attoniey-General  v.  Bouwena 
(1888),  4  M.  k  W.,  at  pp.  191,  192  and  Little^  v.  Bank  of 
MimtreaJ  (1870),  17  Gr.  313. 
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The  result  is  agreeable  to  American  authorities  of  high-      Judgment, 
est  repute :  see  PuUman^a  Palace  Car  Co.  v.  Penn^lvania       ^oyd,  c. 
(1890),  141  U.S.R.,  at  p.  22,  where  it  is  said  by  the  Court 
"No  general  principles  of  law  are  better  settled,  or  more 
fundamental,  than  that  the  legislative  power  of  every  state 
extends  to  all  property  within  its  borders,     *     *     .     The 
old  rule,  expressed  in  the  maxim  inohilia  seqwuntur  per- 
sonarriy   grew   up   in    the   Middle   Ages,   when    movable 
property  consisted  chiefly  of  gold  and  jew^els,  which  could 
be  easily  carried  by  the  owTier  from  place  to  place,     * 
*  In  modem  times,  since  the  great  increase  in  amount 

and  variety  of  personal  property,  not  immediately  con- 
nected with  the  person  of  the  owner,  that  rule  has  yielded 
more  and  more  to  the  lex  situSy  the  law  of  the  place  where 
the  property  is  kept  and  used.       ♦       ♦       *       ♦       * 

Personal  property  may  be  separated  from  its  owner ; 
and  he  may  be  taxed,  on  its  account,  at  the  place  where 
it  is,  although  not  the  place  of  his  own  domicil,  and  even 
if  he  is  not  a  citizen  or  a  resident  of  the  State  which 
imposes  the  tax."  See  also  Wyman  v.  HaUted  (1883),  109 
U.S.R.  654,  localizing  simple  contract  debts  at  the  residence 
of  the  debtor;  and  Ewing  v.  Orr  Eming  (1883),  9  App. 
Cas.  34,  and  (1885),  10  App.  Cas.,  at  p.  514,  developing  the 
doctrine  of  ancillary  administration  applicable  to  personal 
property  in  a  country  other  than  the  domicil  of  the 
deceased. 

The  judgment  should  be  for  the  Crown  with  costs. 

G.  A.  B. 
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Mitchell 

V. 

The  Corporation  ob^  the  Town  of  Pembroke. 

Police  MagiMrate—^'  Police  Office  *' — Municipal  Covjyoration — AccommO' 
da  Hon — Sta  Hon  ery , 

The  police  magistrate  of  a  town  cannot  require  the  municipal  corjmration 
to  provide  facilities  for  the  transaction  of  busin&ss  not  strictly  apper- 
taining to  his  office  of  police  magistrate,  such  as  business  relating  to 
an  adjoining  county  of  which  he  is  a  justice  of  the  peace,  nor  is  he 
entitled  to  a  private  office  in  addition  to  a  public  one.  It  is  sufficient 
if  a  suitable  room  or  chamber  for  a  police  office  is  provided  in  an\' 
building  belonging  to  the  municipality  (in  this  case  the  council  chani- 
ber)  although  by  doing  so  the  nours  for  the  transaction  of  fwlice 
business  may  be  limited. 

A  municipal  corporation  is  liable  to  a  police  magistrate  for  a  claim  for 
stationery  although  extending  beyond  a  year. 

Statement.  Xhis  was  an  action  brought  by  the  police  magistrate  of 

the  town  of  Pembroke  to  compel  the  corporation  of  that 
town  to  furnish  him  with  a  police  office,  properly  furn- 
ished, in  which  to  transact  his  business  as  such  police 
magistrate  and  to  supply  the  necessary  stationery  there- 
for, and  to  recover  certain  moneys  alleged  to  have 
been  disbursed  by  him  in  previous  years  for  rent,  fuel, 
stationery,  etc. 

The  action  was  tried  at  Pembroke  on  December  13th 
and  14th,  1899,  before  Boyd,  C,  without  a  jury. 

It  appeared  that  the  plaintiff  was  a  justice  of  the  peace 
for  the  county  of  Renfrew,  of  which  Pembroke  was  the 
county  town,  as  w^ell  as  police  magistrate  of  that  tow-n,  and 
was  in  the  habit  of  transacting  county,  as  well  as  town, 
business,  and  that  the  defendants  had  given  him  the  use 
of  the  council  chamber  in  the  town  hall,  in  which  to 
transact  his  business  as  police  magistrate,  but  had  limited 
the  hours  in  the  day  during  which  he  might  use  it  and 
had  imposed  a  charge  upon  him  w^henever  he  transacted 
there  business  arising  outside  of  the  town  limits. 

/.  R,  Metcalf,  appeared  for  the  plaintiff,  and  contended 
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that  the  corporation  were  bound  to  provide  the  plaintiff  Argmnent. 
with  a  proper  police  office  in  which  to  transact  his  busi- 
ness, properly  furnished  and  supplied  with  the  necessary- 
stationery  :  that  on  the  evidence  the  council  chamber  was 
not  a  fit  and  proper  place  for  a  police  office :  that  the 
plaintiff  was   entitled   to   use   the  town    hall,  if    he  so 
desired,  for  the  hearing  of  cases  therein,  and   that  the 
defendants  bad  no  right  to  limit  the  hours  during  which 
he  might  use  it  or  to  impose  any  charge  by  way  of  fee  or 
rent  when  it  was  used  for  other  than  town  business  and 
that  he  was  entitled  to  use  it  for  the  disposal   of  any 
business  brought  before  him  either  as  a  police  magistrate  or 
a  justice  of  the  peace,  and  that  he  was  entitled  to  a  man- 
damus, and  cited  "  The  Consolidated  Municipal  Act,  1892," 
sec.  432  ;  48  Vict.  ch.  17,  sec.  4  (0.) ;  R.  S.  O.  1887  ch.  72, 
sec,  19  ;  R.  S.  O.  ch.  87,  sec.  28  ;  59  Vict.  ch.  51,  sec.  35  (0.)  ; 
Newsome  v.  County  of  Oxfai^d  (1895),  28  O.  R.  442 ;  Lees 
V.  Tfte  Corporation  of  the  Gounfj/  of  Carleton  (1873),  33 
U.   C.    R.   409  ;   Knox    v.   A7'ms    (1859),   22    111.    175  ; 
McClaughry  v.   Board  of  Supervisors  of  Hancock    Co. 
(1868),  46   111.  356 ;  Commissioners  Court  of  Pike  Co.  v. 
Qoldthwaite  (I860),    35   Ala.  704  ;    Wright    v.   City    of 
Philadelphia  (1879),   14  Phil.   170;  Am.  &  Eng.  Ency. 
of  Law,  1st  ed.,  vol.  19,  p.  543  ;  O.  J.  Act,  R.  S.  0.  ch. 
51,  sec.  58,  sub-sec.  9 ;    Young  v.  Erie  &  Huron  R,  W, 
Co.  (1896),  27  O.  R.  530 ;  Olossop  v.  Heston  &  IslewoHh 
Local  Board  (1879),  12  Ch.  D.,  at  p.  122 ;  McDonald  v. 
McDonald  (1890),  17  A.  R.  192 ;  Daley  v.  Napanee* 

J.  J.  O'Meara,  for  the  defendants  contended  that  even  if 
the  defendants  should  furnish  a  police  office  the  furnishing 
was  limited,  as  furnishing  was  not  originall}''  contemplated 
by  the  Legislature ;  that  all  the  police  magistrate  has  to  do 
is  to  attend  and  hear  cases  and  dispose  of  business  brought 
before  him  as  in  Court,  and  only  such  as  he  is  bound  to 
dispose  of  as  police  magistrate,  as  the  clerk  does  all  the 
preliminary  and  routine  business  ;  that  he  is  only  entitled 

•  Per  Stbebt,  J.,  May  1,  1899.     Not  reported.— Rkp. 
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Argument,  to  stationery  as  a  police  magistrate  and  not  as  a  justice  of 
the  peace  for  ouiside  voluntary  business ;  that  his  laches  in 
former  years  had  lost  his  claim  now,  as  his  accounts  should 
be  claimed  every  year ;  that  the  defendants  had  not  acqui- 
esced in  any  conduct  of  his  in  supplying  himself  and  that 
he  was  not  entitled  to  a  mandamus  when  he  had  any  other 
remedy,  and  cited  ''The  Consolidated  Municipal  Act» 
1883,"  sea  433 ;  59  Vict.  ch.  51,  sec.  35  (0.) ;  R  S.  O.  eh. 
223,  sec.  479,  sub-sec.  2  and  sec.  480  ;  ch.  87,  sees.  26-36  ; 
Dark  v.  The  Municipal  Council  of  Huron  and  Bruce 
(1858),  7  C.  P.  378 ;  Coombs  v.  The  Municipal  Council  of 
the  Cov/nty  of  Middlesex  (1858),  15  U.  C.  R.  367 ;  Justices  of 
the  District  of  Huron  v.  Huron  District  Council  (1849),  6 
U.  C.  R.  574 ;  Ward  v.  The  United  Counties  of  Northum- 
berland and  Durham  (1862),  12  C.  P.  54 ;  The  Corporation 
of  the  Township  of  Pembroke  v.  The  Canada  Central  R. 
W.  Co.  (1882),  3  0.  R.  503  ;  The  Corporation  of  the  Toton  of 
Peterborough  v.  Hatton  (1879),  30  C.  P.  455  ;  Be  Whitaker 
and  Mason  (1889).  18  O.  R.  63. 
Metcalf  in  reply. 

December  21,  1899.     BoYD,  C.  :— 

In  the  development  of  municipal  institutions  in  this 
Province,  provision  was  first  made  for  the  systematic 
'*  policing  "  of  villages,  towns,  and  cities,  by  the  general  Act 
of  1849  (12  Vict  ch.  81).  Section  69  enacts  that  "  There 
shall  be  in  *  *  towns  a  police  office,  at  which  it  shall 
be  the  duty  of  the  police  magistrate  for  such  town,  or  in 
his  absence  from  sickness  or  other  causes,  or  when  there 
shall  be  no  police  magistrate  for  such  town,  then  it  shall 
be  the  duty  of  the  mayor  thereof  to  attend  daily,  or  at 
such  times  and  for  such  period  as  shall  be  necessary  for 
the  disposal  of  the  business  to  be  brought  before  him  as  a 
justice  of  the  peace  for  such  town  :  provided  always, 
firstly,  that  no  such  attendance  shall  be  required  on 
Sunday,  Christmas  Day  or  Good  Friday,  or  on  any  day 
appointed   by  proclamation  for  a  public  fast  or  thanks- 
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giving,  unless  in  cases  of  urgent  necessity  ;  and  pro-  Jodgawiit 
vided  also,  secondl}'',  that  it  shall  and  may  be  lawful  for  Boyd,  C 
any  justice  of  the  peace  having  jurisdiction  within  such 
town,  at  the  request  of  the  mayor  theieof,  to  sit  for  such 
mayor  at  such  police  office,  in  every  of  which  cases  the 
required  attendance  of  the  said  mayor  at  such  police  office 
shall  be  dispensed  with." 

Other  sections  {e.g.,  71  and  72)  point  out  his  duties  as  a 
justice  and  conservator  of  the  peace  :  see  Regiria  v. 
RicharcUon  (1885),  8  O.  R,  at  p.  657.  Sec.  73,  declares  that 
the  clerks  of  the  town  councils  shall  be  clerks  of  the  police 
offices  of  such  towns,  and  perform  the  same  duties  and 
receive  the  same  emoluments  as  now  appertain  to  clerks  of 
justices  of  the  peace  in  Upper  Canada,  unless  by  act  of 
the  town  councils  of  such  town  another  officer  be  appointed 
for  such  purpose. 

Section  81  confers  power  upon  the  town  council  to  make 
by-laws  "  for  estabishing  and  regulating  a  police  for  such 
town  "  (from  the  context  this  would  seem  to  include  some 
kind  of  building). 

By  the  Act  township  councils  have  power  to  erect  and 
maintain  town  halls  (section  31  (2)),  and  counties  to  erect 
and  maintain  shire  halls  (sections  36  and  41  (2)),  and  court 
houses.  The  town  has  the  right  to  use  the  court  house 
(section  68).  Cities  are  authorized  to  erect  city  halls  and 
court  houses  (section  107  (1)). 

This  early  law  was  in  force  till  1858,  when  was  passed 
the  Act  respecting  the  Municipal  Institutions  of  Upper 
Canada,  which  practically  brought  the  law  into  its  present 
formal  shape.  Thus  section  347  reads,  "  The  council  of 
every  town  and  city  shall  establish  therein  a  police  office, 
and  the  police  magistrate  *  *  shall  attend  at  such  police 
office  daily,  or  at  such  times  and  for  such  period  as  may 
be  necessary  for  the  disposal  of  the  business  brought 
before  him  as  a  justice  of  the  peace,"  etc.:  22  Vict.  ch.  99. 

By  this  Act  of  1858,  sec.  242,  towns  were  empowered 
to  pass  by-laws  for  obtaining  land  and  for  erecting  and 
maintaining  a  hall  and  other  houses  and  buildings  required 
by  the  corporation. 
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^^^^i^DMiU       Cities  and  towns  might  also  provide  for  establishing^ 
Boyd,  C     regulating  and  maintaining  a  police ;  but  subject  to  thie 
other  provisions  of  the  Act  on  that  head :  sec.  290,  sub- 
sec.  7. 

Both  expressions  "  there  shall  be  in  each  town  a  police 
office/'  and  the  council  of  every  town  '*  shall  establish  a 
police  office/'  come  to  the  same  thing,  i.e.,  it  is  contemplated 
that  there  shall  be  some  fixed,  well-ascertained  place,  room 
or  building,  where  local  justice  shall  be  administered,  and 
where  the  magistrate  shall  be  found  at  stated  times,  to 
meet  complainants,  to  hear  grievances,  and  to  dispose 
of  business  brought  before  him  as  a  justice  of  the  peace. 

The  familiar  phrase  "  police  office  "  was  somewhat  of  a 
novelty  in  1849.  It  was  borrowed  from  English  legislation 
where  it  first  appears  in  1800,  in  the  preamble  to  39  &  40 
Geo.  III.  ch.  87,  "  Whereas  for  the  more  effectual  prevention 
of  depredations  *  *  in  the  River  Thames,  it  may  be 
expedient  to  establish  *  *  near  the  said  river  a  publick 
office  of  the  nature  of  the  several  offices  commonly  called 
police  offices  "  (instituted  under  32  Geo.  III.  ch.  53). 

Thereby  was  established  a  public  office  under  the  name 
of  the  Thames  Police  Office,  where  three  justices  of  the 
peace  were  to  sit  and  act  for  the  heaiing  and  determining^ 
of  complaints  of  offences  committed  on  the  River  Thames. 

Here  we  find  then,  the  first  "  police  office  "  so  expressly 
called  and  it  is  noteworthy  that  it  was  established  as  a 
"  public  office."  There  is  also  given  besides  other  phraseol- 
ogy found  in  our  statutes,  e.g.,  the  magisti-ates  are  directed 
to  attend  at  the  said  office  during  stated  hours. 

Not  till  1829  did  the  name  ** police  office"  become 
naturalized  in  legislative  expression,  when  by  10  Geo.  IV. 
ch.  44,  a  new  and  more  efficient  system  of  police  was 
established  in  the  city  of  Westminster,  and  an  office  of 
police  constituted,  and  it  was  enacted  that  a  new  police 
office  should  be  there  established :  see  preamble  and  sec. 
1,  and  compare  42  Geo.  III.  ch.  76. 

Before  this  police  offices  were  described  in  the  statutes  as 
''public  offices  established"  at  such  and  such  centres  of 
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population  and  the  intent  was  that  there  mi{/ht  be  a  due   Jndgmant. 
and   regular  attendance   of  fit  and  able   magistrates  at     Boyd,  C. 
certain  known  places  and  at  stated  times :   see  32  Geo. 
III.  oh.  53  (1792)  preamble. 

The  place  of  meetinjor  for  petty  sessions  or  magistrate's 
courts  was  originally  where  it  pleased  the  justices  to  sit  in 
their  own  houses,  at  inns  or  elsewhere,  and  the  place  was 
often  called  "  the  justice  room  "  :  see  Daubney  v.  Cooper 
(1829),  10  B.  &  C.  237,  and  5  M.  &  Ry.  314,  but  this  was 
superseded  after  1829  by  "  police  office  "  (wherever  the  new 
system  obtained).  (Note  :  the  Petty  Sessions  remained  an 
ambulatory  Court  in  England  till  1879,  when  by  the 
Summary  Jurisdiction  Act,  sec.  20,  it  was  required  to  meet 
at  a  stated  place),  to  indicate  the  place  for  adjudication  : 
see  Collier  v.  Hicks  (1831),  2  B.  &  Ad.  663. 

These  established  **  public  ofiices  "  at  various  parishes  as 
so  called  in  42  Geo.  III.  ch.  76,  are  continued  under  the 
name  of  "  police  oflSces  "  in  2  &  3  Vict.  ch.  71,  sec.  1  (1839). 
Section  12  of  this  Act  2  &  3  Vict.  ch.  71  has  suggested  much 
of  the  phraseology  of  the  first  proviso  of  section  69  of  our 
original  Act,  12  Vict.  ch.  81. 

By  the  English  Municipal  Corporations  Act  of  1835  (5Sii6 
Wm.  IV.  ch.  76),  it  is  .said  that  the  council  of  every  borough 
to  which  a  separate  commission  of  the  peace  has  been 
granted  shall  be  required  to  provide  and  furnish  one  or 
more  fit  and  suitable  office  or  offices  to  be  called  "the 
police  office,"  or  "  offices  "  of  the  borough,  for  the  purpose  of 
transacting  the  business  of  the  justices  of  the  borough, 
and  to  pay  such  sums  as  may  be  necessary  for  providing, 
upholding  and  furnishing,  and  for  the  necessary  expenses 
of  such  police  office  or  offices  :  section  100. 

This  statute  does  not  seem  to  have  been  regarded  or 
followed  in  the  framing  of  the  Canadian  enactments  as  to 
the  police. 

The  provisions  now  in  force  which  fall  to  be  considered 
in  this  action  are  as  follows  : — 

The  council  of  every  town  and  city  shall  establish  there- 
in a  police  office ;  and  the  police  magistrate    *    *    shall 
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Judgment,  attend  at  such  police  office  daily  or  at  such  times  and  for 
Boyd,  C.  such  period  as  may  be  necessary  for  the  disposal  of  the 
business  brought  before  him  as  a  justice  of  the  peace: 
R.  S.  O.  ch.  223,  sec.  479  (1). 

The  council  shall  from  time  to  time  provide  all  necessary 
and  proper  accommodation,  fuel,  light,  stationery,  and  furni- 
ture for  the  police  office,  and  for  all  offices  connected 
therewith,  ib.,  sec.  479  (2).  (This  was  first  introduced  in 
1896  by  59  Vict.  ch.  61,  sec  35.) 

The  clerk  of  the  council  of  every  city  or  town  ♦  • 
shall  be  the  clerk  of  the  police  office  thereof,  and  shall 
perform  the  same  duties  and  receive  the  same  emoluments 
as  clerks  of  justices  of  the  peace  *  *  and  such  derk 
shall  be  the  officer  of  and  under  the  police  magistrate: 
ib.y  sec.  480. 

In  like  connection  is  to  be  read  the  provisions  of  R.  S.  O. 
ch.  87,  sec.  35  :  "  No  police  magistrate  need  act  in  any  case 
arising  outside  of  the  limits  of  the  city,  town  or  place,  for 
which  he  is  police  magistrate,  unless  he  sees  fit  so  to  do/'  and 
section  38 :  ''Except  in  cases  of  urgent  necessity  no  attend- 
ance of  the  police  magistrate  shall  be  required  at  the  police 
office  on  Sundays  or  other  holidays,*'  etc. 

Also  to  be  considered  is  ch.  87,  sec,  28 :  '*  Every  police 
magistrate  shall,  whenever  he  deems  that  there  is  occasion 
therefor,  have  a  right  to  use  any  court  room  or  town  hall 
belonging  to  the  county  or  to  any  municipality  therein 
(which  has  no  police  magistrate  of  its  own),  for  the  hearing 
of  cases  brought  before  him :  provided  the  magistrate  *  * 
shall*  not  interfere  with  the  ordinary  use  of  the  court 
rooms  for  the  other  courts,  or  with  the  use  of  the  town  hall 
for  the  purposes  for  which  the  same  was  built." 

This  last  section  provides  (looking  at  the  case  now  in 
controversy)  that  a  police  noagistrate  may  occupy  the  town 
hall  of  any  municipality  (in  the  county)  which  has  no  police 
magistrate  of  its  own.  But  the  town  of  Pembroke  is  a 
municipality  forming  part  of  the  county  of  Renfrew  and 
has  a  police  magistrate  of  its  own — to  wit — the  plaintiff. 

He  has  no  right  to  occupy  the  town  hall  of  Pembroke 
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ander  this  section  and  no  other  has  been  pointed  out  con-   JudgauaaL 
ferring  this  as  a  privilege  or  a  right.     Nor  has  this  point     Boyd,  a 
been  thos  held  in  Daly  v.  NapaTue,  for  there  the  plaintiff 
was  police  magistrate  of  the  county  as  well  as  of  the  town 
forming  part  of  it^  and  so  it  is  on  the  facts  distinguishable. 

Personally  I  am  inclined  to  think  that  this  section  is  to 
be  construed  with  reference  to  its  original  48  Vict.  ch.  17, 
sec.  4  (0.);  50  Vict.  ch.  11,  sec.  6  (O.),  and  to  be  read  as 
applying  to  every  police  magistrate  for  a  county  or  union 
of  counties  or  district  or  part  of  a  district  in  which  the 
Canada  Temperance  Act  is  in  force. 

It  does  not  seem  to  have  been  rightly  interpreted  in 
what  is  said  in  obiter  in  BAgina  v.  Lee  (1887),  15  O.  R.,  at  p. 
359,  for  in  that  case  the  defendant  was  police  magistrate 
of  Brant,  exclusive  of  Brantford,  and  Brantford  had  a  sep- 
arate police  magistrate  of  its  own  (see  p.  357)  so  that  the 
parenthesis  would  shut  out  the  defendant  from  having  a 
right  to  use  the  "  court  room  "  in  the  city. 

I  cannot  doubt,  looking  at  the  history  of  legislation  and 
the  actual  words  used  that  the  Legislature  calls  for  only 
one  public  place  or  station  in  order  to  satisfy  the  statute 
that  "  a  police  office  "  shall  be  established.  It  is  not  need- 
ful that  this  be  a  separate  building ;  the  allocation  of  a 
suitable  room  or  chamber  in  any  building  belonging  to  the 
municipality  will  suffice. 

The  fact  that  the  town  clerk  is  made  the  statutory  clerk 
of  the  police  office  points  to  a  situation  in  or  near  the 
building  where  town  officers  are  congregated.  Such  a 
place  is  the  town  hall  or  the  court  house  and  it  is  custom- 
ary to  have  some  portion  of  these  set  apart  for  the  purposes 
of  the  police  court 

The  evidence  before  me  greatly  preponderates  as  to  the 
propriety  and  suitability  of  the  site  being  at  the  town  hall 
and  in  that  part  of  it  called  *"  the  council  chamber."  This 
is  lighted  and  heated  and  furnished  and  has  been  so  ad- 
justed that  it  may  reasonably  suit  the  meetings  of  the 
reduced  body  of  councillors  as  well  as  the  daily  session  of 
the  police  magistrate. 
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Judgment  Ifc  may  be  if  the  plaintiff  chooses  to  dispense  with  his 
Boyd,  C.  private  office  at  his  place  of  business  and  confine  himself 
more  strictly  to  the  council  chamber  that  he  should  be 
provided  with  a  desk,  a  safe  and  a  bookcase  with  lock 
and  key.  There  is  a  safe  or  vault  in  connection  with  the 
town  clerk's  office  and  as  he  is  made  by  law  the  clerk  of 
the  police  magistrate  that  would  be  an  appropriate  place 
for  the  preservation  of  the  more  important  documents. 
The  town  clerk  is  indeed  the  proper  custodian  of  all  papers 
connected  with  the  police  office :  see  Regina  v.  Mason 
(1872),  22  C.  P.,  at  p.  252,  and  Peterhoroiigh  v.  Hatton 
(1879),  30  0.  P.,  at  p.  460. 

I  do  not  see  any  reason  to  hold  (especially  as  to  a  place 
like  Pembroke)  that  the  police  magistrate  has  a  right  to 
claim  a  private  office  in  addition  to  a  public  one.  There 
can  be  no  difficulty  in  so  ordering  the  business  that  it  can 
be  efficiently  discharged  in  one  room  like  the  council 
chamber. 

By  way  of  illustration  let  me  refer  to  the  methods- 
employed  in  the  English  Courts  of  like  jurisdiction.  "  The 
magistrate  takes  his  seat  in  Coui-t,  and,  before  it  is  opened 
to  the  general  public,  persons  wishing  to  make  applications 
to  him  are  admitted  to  do  so.  These  applications  are 
chiefly  for  a  warrant  or  summons  in  respect  of  offences, 
*  *  but  it  has  been  usual  for  the  poor  to  ask  and  have 
advice  of  the  magistrate  in  matters  which,  when  stated, 
frequently  prove  to  be  beyond  his  jurisdiction.  If  he 
grants  process,  the  applicant  goes  into  an  office,  (e.gr.,  the 
clerk's  office)  where  particulars  of  the  complaint  are 
entered,  and  the  fee  is  paid  for  the  warrant  or  summons. 
This  fee  is  receivable  by  the  clerk  (see  R.  S.  O.  ch.  95 
schedule). 

The  Court  *  *  is  then  opened  to  the  general  public, 
and  the  charges  which  have  been  entered  in  the  magis- 
trate's register  are  heard.  The  lighter  charges  of  drunken- 
ness and  disorderly  conduct,  which  involve  the  attendance 
of  many  constables  as  witnesses  *  *  are  first  disposed 
of.     Charges  of  violent  assault,  for  which  the  accused  hast 
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Wn  apprehended,  come     *     *     next  in  order  and  then   Jii^gment. 
indictable  crimes.     *     *    Cases  arising  on  summons  are     Boyd,  G. 
generally  heard  in   the  afternoon,  the  defendants   being 
summoned  to  attend  at  2  p.  m. :  see  Ency.  of  the  Laws  of 
England,  vol.  10,  pp.  15::5,  154. 

Some  such  routine  as  this  may  be  adopted  by  the  pre- 
siding magistrate  who  has  ample  power  by  force  of  law 
and  by  aid  of  constables  to  enforce  order  and  regulate  pro- 
ceedings, according  as  he  sits  judicially  in  open  court  or 
ministerially  or  quasi- judicially  in  private  and  preliminary 
matters :  see  Criminal  Code,  sees.  586  (d)y  849  &  908. 

Much  purely  administrative  or  ministerial  work  may  be 
delegated  to  the  clerk,  if  matters  proper  for  the  magistrate 
himself  are  likely  to  occupy  a  fair  day's  work. 

The  defendants  were  not  called  upon  to  furnish  facilities 
for  the  transaction  of  business  not  strictly  appertaining  to 
the  office  of  police  magistrate  for  the  town,  such  as  troubles 
arising  in  the  count}'  but  outside  of  the  town  limits. 

Then  the  case  is  reduced  to  a  matter  of  stationery  :  for 
this  there  is  a  valid  claim  from  7th  April,  1896,  by  59 
Vict  ch.  51,  sec.  35,  as  intei-preted  in  the  light  of  Newsome 
V.  The  County  of  Oxford  (1895),  28  O.  R  442  ;  a  decision 
accepted  by  the  Legislature  in  the  amendment  afterwards 
made,  R.  S.  O.  ch.  223,  sec.  479,  sub-sec.  2,  by  the  insertion 
of  the  word  **  stationery.** 

It  is  difficult  in  cases  like  this,  when  so  much  depends 
upon  the  generous  agreement  of  the  local  authorities,  legal 
and  municipal,  to  deal  out  the  precise  measure  of  justice 
to  which  the  parties  are  entitled.  For  example  the  court 
room  may  not  be  so  furnished  or  arranged  as  meets  the 
wishes  of  the  plaintiff,  it  may  be  that  more  should  be  done 
to  suit  his  convenience  than  has  been  indicated. 

I  hope  that  nothing  has  occurred  in  this  litigation  which 
will  hamper  the  town  authorities  in  exercising  some  discre- 
tion beyond  the  strict  legal  obligation,  if  thereby  the  more 
harmonious  working  of  town  affairs  may  be  promoted  and 
the  public  convenience  served. 
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Jadgnwpt.       The  money  measure  of  the  stationery  is  $36  (to  April, 
Boyd,  C.     1899).     This  should  be  paid  the  plaintiff,  but  it  is  not  a 
case  for  costs. 

O.  A.  B. 


[DIVISIONAL  COURT.] 

Tew  v.  Routley. 

Landlord  and  Tenant — Lfose— Assignment  without  Leave — For/eitwre — 
Election — New  Lease —  Waiver — Distress — Acceleration  Clause-Assign- 
ment  for  Benefit  of  Creditors— Notice  under  R.  8.  O.  ch.  170,  sec.  SJ^ 
sub'Sec.  S — Sale  of  Goods  on  Demised  Premises — Agreement — Condition 
— Construction, 

A  lease  of  a  store  was  made  for  five  years,  at  the  yearly  rental  of  $700, 
payable  bv  even  portions  quarterly  in  advance,  with  the  statatory 
covenant  tnat  the  lessee  shoald  not  assign  or  sublet  without  leave,  and 
with  a  proviso  that  if  the  lessee  should  make  an  assignment  for  the 
benefit  of  creditors,  the  then  current  and  the  next  quarter's  rent  and 
the  taxes  for  the  then  current  year  should  immediately  become  due  and 
payable  as  rent  in  arrear  and  be  recoverable  by  distress  or  otherwise. 
Durinff  the  term,  on  the  24th  January,  1898,  the  lessee  made  an  assign- 
ment ior  the  benefit  of  his  creditors  to  the  plaintiff,  who  sold  the  stock 
of  goods  in  the  store  to  the  defendant.  By  the  terms  of  the  agreement 
of  sale  the  defendant  was  to  assume  the  rent  and  taxes  and  to  arrange 
with  the  landlord  of  the  premises  as  to  tenancy.  On  the  14th  Febroary, 
1898,  the  defendant's  husband  went  into  possession  of  the  store  and  of 
the  stock  of  goods,  which  had  remained  therein,  and  continued  there- 
after in  possession  of  the  store.  On  the  5th  April,  1898,  the  lessors 
distrained  the  goods  of  the  defendant  in  the  store  for  $644,  made  up  of 
$175  rent  due  on  the  1st  October,  1897i  $175  rent  due  on  the  let 
January,  1898,  $175  for  **  the  next  quarter's  rent,"  by  virtue  of  the 
proviso  in  the  lease,  and  $119  for  the  taxes  for  1898,  in  respect  of  which 
sums  they  claimed  to  be  preferred  creditors  on  the  estate  of  the  lessee. 
The  plaintiff  paid  the  claim  and  costs  under  protest,  and  brought  an 
action  against  the  lessors  to  recover  back  $319.32  of  it,  which  action  was 
dismissed  on  the  14th  December,  1898. 

On  the  17th  December,  1898,  the  lessors  made  a  lease  of  the  store  to  the 
defendant's  husband  to  hold  for  three  years  from  the  14th  February, 
1898. 

In  this  action  the  plaintiff  alleged  that  he  was  entitled  to  be  paid  by  the 
defendants  $322,  beins  the  |>roportion  of  the  rent  from  the  14th 
February  to  the  Ist  July,  1898,  which  the  defendant  agreed  to  assume 
and  j[>ay.  At  the  trial  it  appeared  that  the  lessors  never  consented  in 
writmff  to  the  assignment  of  the  demised  premises  to  the  plaintiff,  and 
that  the  plaintiff  never  assigned  the  premises  to  the  defendant,  and 
that  the  lessors  never  recognized  as  rightful  the  occupation  of  the 
premises  by  the  defendant.  The  plMntiff  did  not  give  notice  to  the 
lessors,  under  R.S.O.  ch.  170,  sec.  34,  sub-sec.  2,  electing  to  retain  the 
store  for  the  unexpired  term,  or  any  portion  of  it : — 


^xxl]  tew  v.  routley.  359 

Htidj  that  the  lesson,  by  granting  the  lease  of  the  17th  December,  1808, 
elected  to  avoid  their  former  wase,  they  having  done  nothing  in  the 
meantime  to  waive  the  forfeiture  thereof  incurred  by  the  assignment 
to  the  plaintiff.     The  distress  was  no  waiver  of  the  forfeiture,  for  it 

.  was  for  rent  and  taxes  which  became  due  by  virtue  of  the  provisions  of 
the  lease  on  the  date  of  the  assignment.  The  election  to  forfeit  the 
original  lease  referred  back  to  the  time  when  the  breach  of  the  terms  of 
that  lease  occasioning  the  forfeiture  took  place,  that  is,  the  date  of  the 
assignment.  The  plaintiff  might  have  avoided  the  forfeiture  of  the 
lease  and  the  acceleration  of  the  payment  of  the  rent  and  taxes  by 
giving,  within  one  month  from  the  execution  of  the  assignment,  a  notice 
in  writing  to  the  lessors  electing  to  retain  the  store  for  the  unexpired 
term  or  a  portion  of  it. 

Heldf  also,  that  the  condition  in  the  agreement  of  sale  between  the 
plaintiff  and  defendant,  that  the  latter  was  to  assume  the  rent  and 
taxes  and  to  arrange  with  the  landlord  as  to  tenancy,  did  not  mean 
that  the  defendant  was  to  assume  any  part  of  the  rent  and  taxes  which 
by  virtue  of  the  provision  of  the  lease  had  become  due  on  the  previous 
24th  January,  but  rather  that  the  defendant  should  arranse  with  the 
landlord  as  to  tenancy  and  assume  the  rent  and  taxes  payable  in  virtue 
of  the  tenancy  so  arranged. 

By  indenture  of  the  23rd  March,  1897,  made  in  pursu-  Statement, 
ance  of  the  Act  respecting  short  forms  of  leases,  between 
the  Toronto  Savings  and  Loan  Company,  of  the  first  part, 
and  C.  F.  Kutzbach.  of  the  second  part,  the  former  demised 
to  the  latter  a  certain  store,  number  379  George  street,  in 
the  town  of  Peterborough,  to  hold  for  five  years  from  the 
Ist  September,  1897,  for  the  yearly  rent  of  $700,  payable 
by  even  portions  quarterly  in  advance,  on  the  first  days  of 
October,  January,  April,  and  July  in  each  year,  which 
indenture  contained  the  statutory  covenant  that  the  lessee 
should  not  assign  or  sublet  without  leave ;  and  it  was 
thereby  further  declared  and  agreed  that  if  the  lessee  should, 
amongst  other  things,  make  an  assignment  for  the  benefit 
of  creditors,  the  then  current  and  next  quarter's  rent  and 
the  taxes,  rates,  and  assessments  for  the  then  current  year 
(to  be  reckoned  upon  the  rate  of  previous  year  in  case 
the  rate  for  the  then  current  year  should  not  have  been 
fixed)  should  immediately  become  due  and  payable  as 
rent  in  arrear ;  and  in  every  of  the  above  cases  such 
rent,  taxes,  rates,  and  assessments  might  be  collected  and 
recovered  by  the  lessors,  by  distress  or  otherwise,  in  the 
same  manner  as  rent  reserved  and  in  arrear ;  and  in  every 
of  the  above  cases  the  term  thereby  granted  should,  at 
the  option  of  the  lessors,  forthwith  become  forfeited  and 
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Stotement.  void.  The  indenture  also  contained  a  proviso  for  re-entry 
by  the  lessors  on  non-payment  of  rent,  whether  lawfully 
demanded  or  not,  or  on  non-performance  of  covenante,  or 
seizure  or  forfeiture  of  the  term  for  any  of  the  caasea 
aforesaid. 

Kutzbach,  the  lessee,  made  an  assignment  for  tlie  benefit 
of  his  creditors  on  the  24th  January,  1898,  to  the  plaintiff 
who  advertised  the  stock  of  goods  in  the  store,  assigned  to 
him,  to  be  sold  by  Suckling  &  Co.,  auctioneers,  on  the  9th 
February,  1898  ;  and  on  that  day  the  defendant  signed  a 
letter  addressed  to  the  plaintiff  and  delivered  to  him,  stat- 
ing that  one  New  was  authorized  to  purchase  the  Kutzbach 
stock  for  her,  the  defendant ;  and  New  attended  the  sale 
and  purchased  the  stock  of  goods  and  signed  an  agreement 
of  pu rchase,  embodying,  among  other  condi tions,  the  follow- 
ing :  "  And  upon  the  full  completion  of  such  pui chase,  the 
purchaser  shall  be  entitled  to  be  put  into  possession.* 
"  Tlie  purchaser  shall  have  four  days  to  check  the  said 
inventory  and  goods,  free  of  expense,  after  which  the 
purchaser  is  to  assume  the  rent  and  taxes  and  other  rates 
and  to  arrange  with  the  landlord  of  the  premises  as  to 
tenancy." 

After  the  sale  the  defendant  and  her  husband  saw  the 
plaintiff,  and  the  plaintiff  gave  to  the  husband  a  letter 
addressed  to  him,  signed  by  the  plaintiff,  which  read  as 
follows  :  *'  lie  Kutzbach  Estate.  All  rent  and  other  pre- 
ferred claims  for  which  the  estate  is  liable  will  be  arranged 
up  to  date  you  take  possession,  viz.,  Monday  the  14th 
February,  1898. 

The  defendant's  husband,  accordingly,  on  the  14th  Feb- 
ruary, 1898,  went  into  possession  of  the  store  and  of 
the  stock  of  goods,  which  had  remained  therein,  and  con- 
tinued in  possession  of  the  store  thereafter. 

The  following  letters  were  written  by  the  plaintiff  to  (he 
defendant's  husband  : — 

23rd  February,  1898 :  *'  I  have  written  to  the  Toronto 
Savings  and  Loan  Company  twice  asking  them  to  file  their 
claim,  and  advising  them  that  I  could  pay  all  up  to  date 
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that  you  took  possession,  as  we  agreed,  and  to  aiTange  with  Sutenwnt. 

yon  for  the  balance.    They  have  not  as  yet  filed  their  claim, 

so  presume  they  want  to  see  you  make  arrangements  from 

the  time  j'ou  took  possession  until  the  1st  July.     I  wish 

you  would  see  them  at  once  and  get  the  matter  in  shape, 

so  that  I  may  be  able  to  close  out  the  estate  quickly." 

8th  March,  1898:  "I  wrote  you  some  days  ago  with 
reference  to  rental.  Will  you  please  advise  me  what  has 
been  done  herein  ?  Kindly  give  this  your  prompt  attention 
on  receipt,  as  I  am  anxious  to  close  out  this  estate." 

11th  March,  1898 :  "  I  am  much  disappointed  you  did  not 
call  *  *  to  arrange  re  Kutzbach  rental.  Mr.  Morrow 
(the  manager  of  the  Toronto  Savings  and  Loan  Com- 
pany) informs  me  that  there  has  been  nothing  arranged^ 
find,  as  I  should  like  to  have  some  understanding  with  ref- 
erence to  rental,  I  shall  be  glad  to  hear  from  you  at  once,. 
There  will  be  a  month'.s  rent  due  next  Monday,  the  14th 
inst.  As  it  may  be  necessary'  to  contest  the  landlords' 
'Claim,  so  far  as  the  estate  is  concerned,  I  shall  be  glad  to 
hear  from  you  at  once  as  to  what  you  propose  doing." 

On  the  22nd  March,  1898,  the  solicitors  of  the  plaintiff 
wrote  to  the  solicitors  of  the  defendant  (and  also  of  the 
Toronto  Savings  and  Loan  Company)  as  follows  : — 

"Be  Kutzbach  Estate. — Mr.  Richard  Tew,  the  assignee 
of  the  above  estate,  has  handed  us  your  letter  of  the  2l8t 
instant  referring  to  the  landlords'  claim  against  this  estate. 
We  had  previously  advised  the  assignee,  on  the  facts  sub- 
mitted to  us,  that,  in  our  opinion,  the  estate  was  not  liable 
for  more  than  $350  as  a  preference  claim,  and  we  have 
gone  over  the  cases  referred  to  by  you  in  your  letter,  but, 
as  the  circumstances  are  altogether  difierent,  we  have  not 
been  led  to  change  our  opinion.  No  doubt,  these  cases 
appear  to  hold  the  acceleration  good  and  as  equally  bind- 
ing on  the  assignee  ;  but  we  are  not  contesting  these  points. 
We  have  come  to  the  conclusion  from  the  statute  that  all 
the  landlord  is  entitled  to,  in  a  case  like  the  present,  is  the 
arrears  of  rent  at  the  date  of  the  assignment  and  the  cniv 
rent  quarter's  rent,  and  this  is  the  amount  we  have  advised 
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Stotemeni.  the  assignee  to  pay.  Tour  clients,  of  course,  are  aware 
ihat  Mr.  Routley  has  purchased  the  stock  belonging  to 
this  estate.  The  assignee  has  no  agreement  with  him 
regarding  possession  of  these  premises,  and  the  assignee 
will  not  require  possession  of  the  premises  after  the  31st 
March,  up  to  which  date  he  is  willing  to  pay  the  rent" 

On  the  5th  April,  1898,  the  Toronto  Savings  and  Loan 
Company,  claiming  that  at  the  date  of  the  assignment  there 
was  due  to  them  for  arrears  of  rent  under  the  provisions 
of  the  lease  the  sum  of  S350,  being  the  $175  due  on  the 
1st  October,  1897,  and  the  $175  due  on  the  1st  January, 
1898,  and  in  addition  thereto  that  there  became  due,  by 
virtue  of  the  provisions  of  the  lease  and  by  reason  of  the 
assignment  for  the  benefit  of  creditors  by  Eutzbach  to  the 
plaintiff,  a  further  sum  of  $175,  being  one  quarter's  renU 
and  the  further  sum  of  $119  for  the  taxes  for  the  year 
1898,  and  claiming  to  be  preferred  creditors  upon  the 
estate  of  Eutzbach  in  respect  of  these  sums,  making  in  all 
$644,  distrained  the  goods  of  the  defendant  in  the  store 
above  referred  to,  for  that  sum,  together  with  $25.32  costs 
of  distress;  and  on  the  7th  April,  1898,  the  plaintiff*  paid 
$669.32,  the  full  amount  of  the  claim  and  costs,  under  pro- 
test, and  thereupon  brought  his  action  against  the  Toronto- 
Savings  and  Loan  Company  to  recover  $319.32  and  inter- 
est from  the  8th  April,  1898,  which  action  was  on  the 
14th  December,  1898,  dismissed  with  costs:  see  Tew  v. 
Toronto  Savings  and  Loan  Company  (1898),  30  O.  R.  76. 
On  the  17th  December,  1898,  by  indenture  of  that 
date,  made  in  pursuance  of  the  Act  respecting  short  forms 
of  leases,  between  the  Toronto  Savings  and  Loan  Com- 
pany, of  the  first  part,*and  C.  B.  Routley  (the  husband  of 
the  defendant),  of  the  second  part,  the  party  of  the  first 
part  demised  the  store  above"  referred  to  to  the  party  of 
the  second  part,  to  hold  for  three  years  from  the  14th 
February,  1898,  at  the  yearly  rent  or  sum  of  $700  and 
taxes,  payable  in  even  portions  quarterly  in  advance,  on 
the  14th  days  of  February,  May,  August,  and  November 
in  each  year ;  the  first  payment  to  be  made  on  the  1 4tl^ 
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day  of  February,  1898;    which  indenture  contained  a   Statement, 
oovenant  to  pay  taxes. 

On  the  13th  March,  1899,  this  action  was  brought  in 
the  County  Court  of  York.  The  plaintiff  in  his  state- 
ment of  claim  alleged  that  he  sold  to  the  defendant  the 
goods  and  chattels  belon^ng  to  the*  estate  of  Eutzbach 
and  contained  in  the  store  referred  to,  and  the  defendant 
entered  into  possession  of  the  goods  and  chattels  and  store 
upon  an  agreement  with  the  plaintiff  that  the  rent  of  the 
premises  should  be  apportioned  between  the  plaintiff 
and  defendant  up  to  the  date  on  which  the  defendant 
took  possession,  namely,  the  14th  February,  1898 — the 
plaintiff  to  assume  and  pay  the  rent  up  to  that  date,  and 
the  defendant  the  subsequent  rent;  that  the  defendant 
continued  in  possession  of  the  premises,  and,  the  landlord 
having  demanded  payment  of  the  rent  and  asserted  a 
claim  against  the  Eutzbach  estate  for  payment  of  the 
rent,  the  plaintiff  on  the  8th  April,  1898,  paid  964ii 
for  rent  and  taxes  (made  up  as  above  set  forth) ;  that  the 
proportion  of  the  rent  from  the  14th  February,  1898, 
to  the  1st  July,  1898,  which  the  defendant  agreed  to 
assume  and  pay,  amounted  to  $322 ;  and  the  plaintiff 
alleged  that  that  amount  and  interest  thereon  from  the 
8th  April,  1898,  was  due  to  him  by  the  defendant ;  but 
claimed  only  $200,  abandoning  the  amount  in  excess  of 
that  sum  in  order  to  bring  his  claim  within  the  juris- 
diction of  a  County  Court. 

The  cause  was  tried  by  the  junior  Judge  of  the  County 
Court  without  a  jury. 

The  facts  hereinbefore  set  forth,  except  the  lease  from 
the  Toronto  Savings  and  Loan  Company  to  the  defen- 
dant's husband,  were  given  in  evidence,  and  it  also  appeared 
in  evidence  that  that  company  never  consented  in  writing 
to  the  assignment  of  the  demised  premises  by  Eutzbach 
to  the  plaintiff,  nor  did  the  plaintiff  ever  assign  the 
demised  premises  to  the  defendant,  nor  did  it  appear  that 
the  Toronto  Savings  «nd  Loan  Company  ever  recognized 
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StotmMnt.  as  rightful  the  occupation  of  the  demised  premises  by  the 
defendant. 

The  plaintiff  gave  the  following,  amongst  other,  evi- 
dence :  Asked  what  estate  he  had  in  this  property,  or  what 
right  he  had  to  deal  with  it,  he  said  he  had  no  right  to 
deal  with  it  further  than  that  he  had  paid  the  amount  of 
rental ;  he  did  not  deal  with  the  property ;  he  had  never 
given  a  notice  in  writing  under  the  statute,  signed  by 
him,  stating  that  he  would  hold  possession  any  length  of 
time ;  he  believed  he  could  not  guarantee  to  this  pur- 
chaser occupation  of  these  premises  for  a  day ;  and  he 
could  not  lease  the  property,  or  sublet  it,  or  assign  the 
lease  to  Mrs.  Routley  or  Mr.  Routley. 

The  Judge  gave  judgment  for  the  plaintiff  for  $200  and 
costs,  assigning  no  reasons  therefor. 

The  defendant  appealed  from  the  judgment,  and  her 
appeal  was  heard  by  a  Divisional  Court  composed  of 
Armour,  C.  J.,  Falconbridge  and  Strert,  JJ.,  on  the  8th 
November,  1899. 

AyleawoHh,  Q.  C,  for  the  appellant 

G.  D,  Scott,  for  the  plaintiff. 

At  the  argument  the  Court  directed  that  the  lease 
from  the  Toronto  Savings  and  Loan  Company  to  the 
defendant's  husband  should  be  adduced  in  evidence^ 
which  was  subsequently  done. 

January  23,  1900.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.J. : — 

The  Toronto  Savings  and  Loan  Company,  by  granting 
the  lease  of  the  store  on  the  17th  day  of  December,  1898» 
to  the  defendant  s  husband,  elected  to  avoid  their  lease  to 
Eutzbach,  they  having  done  nothing  in  the  meantime  to 
waive  the  forfeiture  thereof  incurred  by  the  assignment 
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made  by  Eutzbach  to  the  plaintiff:  Baylisv.LeGros  (1858),   Judgmeiifc. 
4  C.  B.  N.  S.  537.  .An^il^C. J. 

The  distress  made  by  the  Toronto  Savings  and  Loan 
Company  on  the  5th  day  of  April,  1898,  was  no  waiver  of 
the  forfeiture,  for  it  was  for  rent  and  taxes  which  became 
due  by  virtue  of  the  provisions  of  the  lease  on  the  date  of 
the  assignment,  the  24th  day  of  January,  1898:  Gotesworth 
V.  Spokes  (1861),  10  C.  B.  N.  S.  103.  And  the  election  by 
the  Toronto  Savings  and  Loan  Company  to  forfeit  their 
lease  to  Kutzbach  referred  back  to  the  time  when  the 
breach  of  the  terms  of  that  lease  occasioning  the  forfeiture 
took  place,  namely,  on  the  24th  January,  1898 :  GHrmvood 
V.  ito88  (1872),  L.  R.  7  C.  P.  360. 

It  appears  to  me  that  the  plaintiff  might  have  avoided 
the  forfeiture  of  this  lease  and  the  acceleration  of  the 
payment  of  the  rent  and  taxes,  by  giving  within  one  month 
from  the  execution  of  the  assignment  to  him  a  notice  in 
writing  under  his  hand  to  the  lessors,  the  Toronto  Savings 
and  Loan  Company,  electing  to  retain  the  said  store  for 
the  unexpired  term  of  such  lease  or  for  such  portion  of 
such  term  as  he  should  see  fit :  11.  S.  O.  ch.  170,  sec.  34, 
sub-sec.  2. 

The  plaintiff,  however,  gave  no  such  notice,  nor  did  he 
deal  with  the  store  demised,  as  he  himself  swore,  in  any 
way. 

The  only  suppoi*t,  therefore,  if  any,  that  can  be  made 
use  of  for  this  action  is  the  condition  contained  in  the 
agreement  by  the  defendant  for  the  purchase  of  the  goods, 
namely  :  "  The  purchaser  shall  have  four  days  to  check  the 
said  inventory  and  goods,  free  of  expense,  after  which  the 
purchaser  is  to  assume  the  rent  and  taxes  and  to  arrange 
with  the  landlord  of  the  premises  as  to  tenancy." 

After  this  agreement  was  signed  interviews  between  the 
parties  took  place,  but  nothing  was  said  or  done  at  these 
interviews  which  could  be  held  to  have  in  any  way  altered 
or  varied  this  condition. 

This  condition  forms  part  of  printed  conditions  of  sale 
intended  to  apply  generally  to  the  sale  of  goods  and  chattels 
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Judgment,    belonging  to  estates,  and  had  no  special  application  to  the 

Amurar,  O.J.  sale  to  this  defendant,  and  it  is  very  difficult  to  say  what 

is  the  proper  construction  to  be  put  upon  it  in  this  case. 

But  I  do  not  think  that  it  can  be  held  to  mean  that  the 
defendant  is  to  assume  any  part  of  the  rent  and  taxes 
which  by  virtue  of  the  provisions  of  the  lease  had  become 
due  on  the  previous  24th  day  of  January,  1898,  by  reason 
of  the  assignment  made  by  Eutzbach  to  the  plaintiff. 

It  would  seem  rather  to  mean  that  the  defendant  should 
arrange  with  the  landlord  of  the  premises  as  to  tenancy 
and  assume  the  rent  and  taxes  payable  in  virtue  of  the 
tenancy  so  arranged. 

It  seems  to  me  that  in  no  case  has  the  defendant  been 
guilty  of  a  breach  of  this  condition  entitling  the  plaintiff 
to  maintain  this  action. 

The  appeal  will  therefore  be  allowed  with  costs  and  the 
action  in  the  Court  below*  dismissed  with  costs. 

E.B.  B. 
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City  of  Toronto  v.  Metropolitan  R.  W.  Co. 

JtaUvoaya — Order  of  Bailtvay  Committee  of  Privy  Council  of  Canada — 
Junction  of  Electric  Railway  unth  Canadian  Pa^Jlc  HcCtlway — Laying 
Sioilch  on  Highway — Power  to  Authoriax — Content  of  Municipaliiy — 
Expropriation  of  Right  of  Way— Injunction — Enforcement  of  Agree- 
ment. 

The  defendants  were  a  comj>any  incorporated  under  statates  of  the 
Province  of  Ontario,  operating  an  electric  railway  upon  Yonge  street 
between  the  town  of  r^ewmarket  and  the  city  of  Toronto,  with  its 
Boathem  terminus  in  the  northern  part  of  the  city,  a  few  yards  north  of 
the  Canadian  Pacific  Railway  lines.  By  order  of  the  23rd  November^ 
1899,  the  Railway  Committee  of  the  Privy  Council  of  Canada,  reciting 
the  consent  of  counsel  on  behalf  of  the  corporation  of  the  city  H 
Toronto,  approved  of  the  defendants  connecting  their  tracks  with  the 
tracks  of  the  Canadian  Pacific  Railway  by  means  of  a  switch,  as  shewn 
on  a  plan  annexed  to  the  order,  and  on  the  conditions  imposed  by  the 
order  : —  ^^C"3i  c •  e a  '^i^^^' " •''''^  I 

Held,  that  the  defendants  had  not  the  right,  without  the  authority  or 
consent  of  the  city  corporation,  to  occupy  or  expropriate  or  otherwise 
to  force  their  way  over  a  part  of  Yonge  street  within  the  limits  of  the 
city  so  as  to  enter  the  lands  of  the  Canadian  Pacific  Railway  Company 
and  make  the  proposed  junction.  The  order  of  the  Railway  Committee 
was  to  be  regarded  as  dealing  only  with  the  mode  of  junction  or  union, 
and  not  as  professing  to  expropriate  a  right  of  way  over  the  highway. 
And  the  consent  of  counsel  for  the  city  corporation,  when  before  the 
Railway  Committee,  was  to  be  viewed  in  the  same  way.  Section  173 
of  the  Railway  Act  of  Canada  does  not  give  the  Railway  Committee 
power  to  expropriate  land  or  to  deal  with  the  right  of  property.  ^  The 
protection  of  the  crossing  or  junction  is  the  object  of  the  Committee, 
which  has  to  approve  of  the  place  and  mode  thereof,  and  which  is  not 
concerned,  so  far  as  this  section  applies,  with  how  the  railways  arrive 
at  the  point  of  union. 

Held,  also,  that  the  defendants  had  not,  by  virtue  of  any  statute  or 
agreement,  viewing  their  road  as  a  mere  street  railway,  the  right  to 
expropriate  the  right  of  way ;  and  even  if  their  road  was  a  railway 
within  the  meaning  of  the  Railway  Act,  sec.  183  was  not  applicable, 
for  the  proposition  here  was  not  to  carry  the  tracks  "  along  an  existing 
highway ; "  and  they  could  not  avail  themselves  of  sec.  187,  for  the 
provisions  of  law  applicable  to  the  taking  of  land  by  the  company  had 
not  been  complied  with. 

The  plaintifb  were  therefore  entitled,  without  derogation  of  the  order  of 
the  Railway  Committee,  to  an  injunction  restraining  the  defendants 
from  effecting  the  proposed  junction  by  the  method  shewn  on  the  plan. 

By  an  agreement  made  between  the  plaintiffs  and  defendants,  the  defen- 
dants agreed  that,  upon  receiving  at  any  time  twenty-four  hours' 
notice  from  the  plaintiffs'  engineer,  they  would  cease  running  their  cars 
by  electricity  on  the  portion  of  Yonge  street  within  the  city  limits  : — 

ffeld,  that,  nothing  havmg  occurred  to  operate  as  a  waiver  by  the  plaintifis 
of  this  term  of  the  agreement,  and  the  notice  having  been  duly  given, 
the  plaintiffs  were  entitled  to  an  injunction  restraining  the  defendants 
from  propelling  their  cars  by  electricity  within  the  limits  of  the  city. 

By  order  bearing  date  the  23rd  November,   1899,  the    Statement. 
Railway  Committee  of  the  Privy  Council  of  Canada,  recit- 
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StettBUMit.  ing  the  consent  of  the  counsel  on  behalf  of  the  corpor- 
ation  of  the  city  of  Toronto,  appix>ved  of  the  defendants^ 
connecting  their  tracks  with  the  tracks  of  the  Canadian 
Pacific  Railway  by  means  of  a  switch  placed  upon  Yonge 
street,  in  the  city  of  Toronto,  as  shewn  on  a  plan  annexed 
to  the  order,  and  on  the  conditions  in  the  order  impased. 

The  order  having  been  issued  on  Saturday  the  25th 
November,  1899,  the  defendants  attempted  with  a  track- 
laying  gang  of  men  to  proceed  with  the  work  of  laying 
down  tlie  switch  in  accordance  with  the  order,  but  such 
work  was  obstructed  and  prevented  by  a  squad  of  con- 
stables of  the  Toronto  police  force  and  on  the  same  evening 
on  the  application  of  the  plaintiffs,  ex  parte,  an  order  was 
made  by  Boyd,  C,  in  the  nature  of  an  inter  Ira  injunction,, 
restraining  the  defendants,  their  servants  and  agents,  from 
taking  any  steps  whatever  toward  effecting  a  junction  of 
the  line  of  the  defendants  with  the  Canadian  Pacific . 
Railway. 

The  plaintiflTs  moved  to  continue  the  injunction,  and  fur- 
ther to  restrain  the  defendants  from  using  electricity  or 
propelling  their  cars  by  electricity  within  the  limits  of  the 
city  of  Toronto,  upon  the  following,  among  other,  grounds  : 

1.  That  the  sole  jurisdiction  and  control  of  the  streets 
of  the  city  of  Toronto  were  vested  in  the  plaintiffs  and  no 
interference  could  be  had  therewith  under  existing  legis- 
lation by  the  defendants  without  the  plaintifTs'  consent. 

2.  That  there  was  no  charter  or  statutory  authority 
enabling  the  defendants  to  make  the  proposed  junction 
through  or  over  the  streets  of  the  city  without  the  plaintiiis' 
consent. 

3.  That  the  Railway  Committee  of  the  Privy  Council 
had  no  power  to  order  a  junction  or  the  mode  of  a  junction 
of  a  railway  such  as  the  defendants',  which  was  founded  in 
municipal  jurisdiction,  with  a  railway  such  as  the  Canadian 
Pacific  Railway,  which  depended  for  its  existence  and 
powers  on  Dominion  legislation. 

4.  That  the  Railway  Committee  of  the  Privy  Council  had 
no  authority  or  jurisdiction  to  order  the  junction  until  all 
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the   consents   and   other  preliminaries  necessary  thereto  Statement. 
had  been  obtained  from  the  plaintiffs  and  otliers  who  had 
rights  in  the  property  to  be  affected  by  such  junction. 

5.  That  the  defendants  had  exhausted  all  their  rights  to 
extend  their  line  in  the  proposed  direction  under  their 
charter  by  their  present  location  of  their  road,  and  could  not 
remove  or  advance  their  railway  or  the  construction  there- 
of without  having  either  authority  from  the  Legislature  or 
the  consent  of  the  municipalities  having  jurisdiction  over 
the  street  or  highway,  and  no  such  consent  had  been  given. 

6.  That  the  defendants  proposed  and  intended  to  use 
the  junction  and  the  portion  of  Yonge  street  within  the 
city  of  Toronto  for  the  purpose  of  hauling  freight  of  var- 
ious kinds  as  a  feeder  to,  or  part  of,  the  Canadian  Pacific 
Railway,  and  would  be  and  become  practically  a  railway 
for  ordinary  purposes,  and  w^ould  be  using  the  streets  of 
the  city  of  Toronto  for  such  purposes ;  and  such  user  was 
never  in  contemplation  of  the  plaintiffs  or  of  the  defen- 
dants or  of  any  legislation  authorizing  the  existence  of  the 
defendants  as  a  company,  or  of  their  railway,  and  was  not 
contemplated  by  any  municipal  consent  given  to  the 
defendants. 

7.  That  the  defendants  and  plaintiffs  entered  into  an 
agreement  by  which  the  defendants  w^ere  permitted  by 
the  plaintiffs  to  use  electricity  upon  their  road  only  during 
the  pleasure  of,  and  subject  to  notice  by,  the  plaintiffs, 
as  set  out  in  the  agreement,  the  object  of  which  was  to 
prevent  the  defendants  from  using  the  roadway  for  a 
freight  road  such  as  that  now  contemplated  ;  the  defen- 
dants had  given  notice  discontinuing  the  right  to  use 
electricity  under  the  agreement,  but  the  defendants  still 
persisted  in  using  it. 

The  motion  came  before  Falconbridge,  J.,  in  the  Weekly 
Court,  on  the  5th  December,  1899,  and  was,  by  agree- 
ment, turned  into  a  motion  for  judgment,  and  argued  as 
sach  on  that  day,  and  by  written  arguments  delivered  up 
till  the  15th  December,  1899. 

48— VOL.  XXXI.  O.R. 
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Argument.  Oalev,  Q.  C,  for  the  plaintiffs.  The  jurisdiction  of  the 
Railway  Committee  of  the  Privy  Council  is  found  in  56 
Vict.  ch.  27,  sec.  1  (D.),  which  substitutes  a  new  sea  178 
for  that  section  cA  found  in  the  Railway  Act  of  Canada. 
We  have  to  do  with  a  municipal  road  incorporated  by 
Provincial  legislation,  having  the  power  to  occupy  any 
street  in  the  municipality  only  by  its  consent.  The  Rail- 
way Committee  have  power  to  order  a  junction  with 
another  railway,  but  they  have  only  power  to  order 
a  crossing  with  an  electric  railway  or  tramway ;  that  is  for 
the  purpose  of  avoiding  having  the  tramway  come  under 
Dominion  legislation  by  virtue  of  sec.  306  of  the  Railway 
Act.  The  new  sec.  173  shews  clearly  the  intention  of  the 
Legislature  not  to  give  the  jurisdiction  which  is  here  sought 
to  be  enforced,  and  there  is  no  power  under  the  Dominion 
legislation  to  order  this  junction.  Then,  by  sec.  20  of  60 
Vict.  ch.  92  (O.),  these  defendants  have  no  power  to  work 
by  electricity  in  the  city  without  consent,  and  the  consent 
has  been  withdrawn  by  notice.  The  defendants,  in  order 
to  make  the  proposed  junction,  have  to  occupy  fifty  feet 
more  of  the  street  than  they  already  do,  and  they  have  no 
consent  to  that  occupation. 

Caswell,  on  the  same  side,  referred  to  the  various  statu- 
tory enactments  governing  the  defendants,  which  are 
referred  to  in  the  judgment. 

Aylestoorthj  Q.  C,  for  the  defendants.  The  matter  is 
purely  one  of  the  jurisdiction  of  the  Railway  Committee, 
and  so  we  present  it.  Section  173  is  no  enabling  section, 
conferring  jurisdiction  upon  the  Railway  Committee.  It  is 
a  prohibition  upon  certain  companies.  It  says  in  the  case 
of  railways  that  there  shall  not  be  crossing,  intersection,  or 
uniting  without  leave ;  but  in  the  case  of  a  street  railway 
or  tramway,  there  is  no  prohibition  on  uniting  without 
leave.  It  is  just  because  the  defendants'  line  is  a  railway, 
and  not  a  mere  tramway,  that  they  are  prohibited  from 
uniting  without  leave.  The  Railway  Committee  is  consti- 
tuted by  the  Railway  Act  of  Canada,  51  Vict  ch.  29,  sees. 
8  to  25  inclusive,  and  is  just  as  thoroughly  a  Court  as  the 
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High  Court  of  Justioe  for  Ontario :  The  Queen  v.  Local  Argnment. 
Oovernment  Board  (1882),  10  Q.  B.  D.  at  p.  321 ;  Ex  p. 
Kingstown  Commiasionera  (1885),  16  L.  R.  Ir.  at  p.  156  ; 
Be  Godson  and  Qity  of  TororUo  (1889)f  16  A.  R.  452. 
The  power  exercised  by  the  Railway  Committee  was  sup- 
ported by  our  Courts  in  Re  Canadian  Pacific  R.  W.  Go,  and 
County  and  Township  of  York  (1896-8),  27  O.  R.  559,  25 
A.  R.  65.  The  plaintiffs  were  parties  to  the  proceedings 
before  the  Railway  Committee.  By  what  right  do  they, 
after  the  decision  of  that  Court  has  gone  against  them, 
resort  to  another  Court  to  r&strain  their  adversaries  from 
carrying  out  the  decree  the  Court  has  pronounced  ?  This 
Court  would  have  jurisdiction  to  prohibit  the  Railway 
Committee  if  it  exceeded  its  jurisdiction,  we  concede,  but 
its  jurisdiction  cannot  be  assailed  in  this  indirect  way. 
But,  if  the  question  of  jurisdiction  can  be  gone  into, 
the  Railway  Committee  had  authority  to  inquire  into  and 
decide  this  matter.  The  defendants,  by  their  Acts  of 
incorporation  and  by  their  powers,  are  a  railway  company. 
(Reference  to  the  statutes  set  out  in  the  judgment.)  What 
right  has  a  third  party  to  interfere  in  the  terms  of  a 
contract  made  between  two  companies  ?  We  are  not 
intending  to  lay  our  tracks  upon  the  highway  further  than 
by  law  we  are  entitled  to  do.  The  plaintiffs  are  bound  by 
the  consent  given  by  their  counsel  when  before  the  Rail- 
way Committee — before  a  Court  in  fact:  Matthews  v. 
Munster  (1887),  20  Q.  B.  D.  141.  The  defendants  do  not 
rely  upon  this  consent  as  conferring  jurisdiction.  But  the 
course  taken  by  counsel  before  the  Committee  was  the 
foundation  of  the  agreement  then  entered  into.  As  to  the 
agreement  between  the  parties  regarding  the  use  of  elec- 
tricity, the  plaintiffs  are  not  entitled  to  an  injunction  on 
that  ground,  but  should  be  left  to  their  remedy  in  damages. 
And,  besides,  the  order  of  the  Committee  authorized  the 
connection  to  be  subject  to  the  terms  of  the  resolution  of 
the  county  council  of  the  county  of  York,  and  the  terms 
of  that  resolution,  annexed  thereto,  require  the  use  of 
electricity.  To  that  counsel  for  the  plaintiffs  consented, 
and  that  consent  is  not  repudiate\l. 


S72  THE  ONTARIO  REPORTS.  [VOL. 

Argnment.  Walter  Barwick,  Q.  C,  on  the  same  side.  Under  the 
original  agreement  between  the  county  and  the  defendants^ 
the  defendants  are  empowered  to  lay  down  and  operate 
switches  and  tuq|outs,  and  when  the  county  conveyed  the 
1300  feet  to  the  city,  it  conveyed  subject  to  the  terms  of 
this  agreement.  Electricity  does  not  make  a  railway  a 
tramway  :  sec.  90  (k)  of  the  Bailway  Act.  Section  4  of  the 
Kailway  Act  makes  it  perfectly  clear  that  the  Railway 
Committee  has  power  to  deal  with  this  question.  The 
defendants  are  carrying  on  an  extensive  freight  business^ 
and  the  whole  of  that  business  has  to  be  carried  on  subject 
to  the  control  of  the  Committee. 

Osier,  in  reply  (written),  referred  as  to  the  effect  of  the 
incorporation  of  certain  clauses  of  the  Railway  Act  to 
Toronto  R.  W.  Co.  v.  The  Queen  (1895),  25  S.  C.  R.  24,  25, 
32,  35  ;  as  to  the  powers  of  the  Court  where  a  railway  i& 
constructed  along  or  upon  a  highway  to  West  v.  Parlcdale 
(1884-7),  7  O.  R.  at  p.  270,  12  A.  R.  at  p.  393, 12  S.  C.  R. 
at  p.  250,  and  12  App.  Cas.  at  p.  602  ;  Hendrie  v.  Toronto^ 
Hamilton^  and  Buffalo  R,  W.  Co,  (1895),  26  O.  R.  667,  27 
O.  R.  46  ;  as  to  whether  the  Railway  Committee  is  a  Courts 
to  Be  Canadian  Pacific  B,  W,  Co,  and  County  and  Town- 
ship of  York  (1898),  25  A.  R.  at  pp.  65,  66 ;  as  to  whether 
prohibition  is  the  proper  remedy,  to  High  on  Extraordinary 
Legal  Remedies,  2nd  ed.,  p.  610  ;  as  to  consent  not  confer- 
ring jurisdiction,  to  Bigelow  on  Estoppel,  4th  ed.,  p.  51 ; 
The  Queen  v.  Eutchings  (1881),  6  Q.  B.  D.  300;  In  re 
Aylmer  (1887),  20  Q.  B.  D.  at  p.  262  ;  Tlie  Queen  v.  Judge 
of  County  Court  of  Shropshire  (1887),  57  L.  J.  Q.  B.  143, 
20  Q.  B.  D.  248  ;  Beady  v.  Odium  (1870),  19  W.  R.  135  ; 
Eng.  &  Am.  Ency.  of  Law,  1st  ed.,  tit.  "  Jurisdiction,"  vol. 
12,  p.  301,  note  2  ;  Foster  v.  Usherwood  (1877),  3  Ex.  D. 
3 ;  Buse  v.  Boper  (1879),  41  L.  T.  457 ;  Wellesley  v.  Withes 
(1855),  4  E.  &  B.  at  p.  759 ;  Green  v.  ButherfoHh  (1760),  1 
Ves.  Sr.  462 ;  as  to  the  authority  of  counsel,  to  Doran  v. 
Great  Western  B,  W,  Co.  (1857),  14  U.  C.  B.  at  p.  411 ; 
Watt  V.  Clark  (1887),  12  P.  R.  359 ;  Stokes  v.  Latham 
(1888),  4  Times  L.  R.  305  ;  as  to  consent  of  the  corporation 
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being  valueless  without  a  by-law,  to  sec.  326  of  the  Muni-  Argument, 
cipal  Act ;  Wateroua  Engine  Co.  v.  Town  of  Palmerston 
(1891-2),  20  O.  R.  411, 19  A.  R.  47,  21  S.  C.  R.  556  ;  Gana- 
dian  Pacific  R,  W,  Co.  v.  Tovm  of  Chatham  (1892-6),  26 
O.  R  465,  22  A.  R.  330,  25  S.  C.  R  608 ;  and  also  discussed 
the  statutes,  agreements,  and  facts  generally. 

Barwick  rejoined  (in  writing)  upon  the  facts  and  the 
statutes. 

January  11,  1900.     Falconbridge,  J. : — 

The  principal  point  argued  on  the  first  branch  of  the 
case  was  as  to  the  jurisdiction  of  the  Railway  Committee 
of  the  Privy  Council  to  make  the  order  in  question,  and 
this  involves  a  consideration  of  the  various  Acts  respecting 
the  defendants.  The  present  section  of  the  Railway  Act 
relating  to  the  jurisdiction  of  the  Committee  over.crossings 
is  the  56  Vict.  ch.  27,  sec.  1  (D.),  substituting  a  new 
section  for  sec.  173  of  the  Railway  Act : 

"  173.  The  railway  of  any  company  shall  not  be  crossed, 
intersected,  joined  or  united  by  or  with  any  other  rail- 
way, nor  shall  any  railway  be  intersected  or  crossed  by 
any  street  railway,  electric  railway  or  tramway,  whether 
constructed  under  Dominion  or  provincial  or  municipal 
authority  or  otherwise,  unless  the  place  and  mode  of  the 
proposed  crossing,  intersection,  or  junction  or  union,  are 
first  approved  by  the  Railway  Committee,  on  application 
therefor, — of  which  application  ten  clear  days'  notice  in 
writing  shall  be  given  by  the  party  or  company  desiring 
the  approval,  such  notice  to  be  sent  by  mail  addressed  to 
the  president,  general  manager,  managing  director, 
secretary,  or  superintendent  of  the  company  whose  rail- 
way is  to  be  so  crossed,  intersected,  joined  or  united ;  and 
in  the  case  of  crossing  by  street  railways,  electric  railways 
or  tramways  respectively,  the  Railway  Committee  shall 
have  the  same  powers  in  all  respects  as  to  the  protection 
of  such  crossing  and  otherwise  as  are  given  the  Railway 
Committee  by  this  Act  in  regard  to  one  railway  crossing 
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Judgment,    another."    With  which  may  be  read  sees.  4, 174, 177,  and 
PUooaliridge,  306  of  the  Railway  Act,  as  follows : — 

^'  "  4.  In  addition,  all  the  provisions  of  this  Act  relating 

to  any  subject  or  matter  within  the  legislative  authority 
of  the  Parliament  of  Canada,  and  for  greater  certainty  but 
not  so  as  to  restrict  the  generality  of  the  foregoing  terms, 
all  provisions  relating  to  railway  crossings  and  junctions, 
offences  and  penalties  land  statistics  apply  to  all  persons, 
companies  and  railways  whether  otherwise  within  the 
legislative  authority  of  Parliament  or  not." 

"  174.  The  Railway  Committee  may  make  such  orders 
and  give  such  directions  respecting  the  proposed  crossing, 
intersection,  junction  or  union,  and  the  works  to  be 
executed  and  the  measures  to  be  taken  by  the  respective 
companies,  as  to  it  appear  necessary  or  expedient  to 
secure  the  public  safety." 

"  177.  Every  railway  company  incorporated  by  any  Act 
of  the  Legislature  of  any  Province  which  crosses,  inter- 
sects, joins  or  unites  with  any  railway  within  the  legis- 
lative authority  of  the  Parliament  of  Canada,  or  which  is 
crossed,  or  intersected  by,  or  joined  or  united  with  any 
such  railway  shall,  in  respect  of  such  crossing,  intersection 
junction  and  union,  and  all  matters  preliminary  or 
incident  thereto,  be  deemed  to  be,  and  be,  within  the  legis- 
lative authority  of  the  Parliament  of  Canada,  and  subject 
in  respect  thereof  to  the  provisions  of  this  Act" 

And  by  sec.  306  certain  railways,  among  which  are  the 
Grand  Trunk  Railway  and  the  Canadian  Pacific  Railway, 
are  declared  to  be  works  for  the  general  advantage  of 
Canada,  "  and  each  and  every  branch  line  or  railway  now 
or  hereafter  connecting  with  or  crossing  the  said  lines  of 
railway  or  any  of  them,  is  a  work  for  the  general  advan- 
tage of  Canada." 

If  the  purpose  and  intent  of  the  defendant  company 
were  to  intersect  or  cross  the  Canadian  Pacific  Railway, 
it  is  quite  plain  that  the  Railway  Committee  would  be 
authorized  to  approve  of  the  place  and  mode  of  the 
proposed  crossing,  but  what  is  intended  here  is  that  the 
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Canadian  Pacific  Railway  shall  be  joined  by  or  united   Jndgmmt. 
with  the  defendants'  line,  and  one  of  the  questions  to  be  Falconbridge, 
considered  may  be  whether  the  defendants  are  a  railway         *^' 
within  the  meaning  of  this  section. 

The  defendant  company  was  incorporated  by  40  Vict 
ch.  84  (O.),  entitled  "  An  Act  to  incorporate  The  Metropo- 
litan Street  Bailway  Company  of  Toronto."  By  sec.  2,  the 
several  clauses  of  C.  S.  C  ch.  66  and  amendments  thereto 
with  respect  to  interpretation,  incorporation,  powers, 
lands  and  surveys,  etc.,  are,  so  far  as  not  inconsistent  with 
any  of  the  provisions  of  this  Act,  incorporated  with  the 
Act,  with  certain  exceptions.  By  sec.  8,  the  company  is 
authorized  and  empowered  to  construct  and  operate 
remove  and  change,  a  double  or  single  track  iron  railway, 
with  the  necessary  side-tracks  and  turnouts,  upon  and  along 
such  streets  and  highways  and  railway  tracks  within  the 
jurisdiction  of  the  city  of  Toronto,  and  of  any  adjoining 
municipalities,  as  the  company  may  be  authorized  to  pass 
along,  under  and  subject  to  any  agreement  thereafter  to 
be  made  as  to  construction,  etc.,  and  under  and  subject  to 
by-laws  of  the  city  and  municipalities  respectively,  and 
to  carry  passengers  by  the  force  or  power  of  animals  or 
such  other  motive  power  as  may  be  authorized  by  the 
council  of  the  said  city  and  municipalities,  and  outside 
the  limits  of  the  city  of  Toronto  to  carry  freight, 
etc.  By  sec.  17  municipalities  and  the  company  are 
authorized  to  make  agreements  relating  to  the  con- 
struction of  the  railway,  for  paving,  etc.,  of  streets, 
construction,  etc.,  of  drains,  laying  of  gas  and  water 
pipes,  etc.,  pattern  of  rails,  time  and  speed  of  running  of 
cars,  etc ;  provided  that  the  powers  contained  in  the  Act 
should  remain  in  abeyance  until  the  agreements  in  this 
clause  mentioned  should  have  been  entered  into.  By  sec* 
18,  the  munix^ipalities  are  authorized  to  pass  by-laws  and 
amend,  etc.,  the  same  to  carry  into  effect  any  such  agree- 
ments and  for  regulating  traffic,  etc. 

By  Consolidated  Statutes  of  Canada  ch.  66,  the  Bail- 
way  Act, 
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Jadgment.  «*  Powers." 

FftloonbrTdge,     "  9-  The  company  shall  have  power  and  authority : 

^'  "  Fourthly — To  make,  carry  or  place  the  railway  across 

or  upon  the  lands  of  any  corporation  or  person  on  the  line 
of  the  railway,  or  within  the  distance  from  such  line 
stated  in  the  special  Act,  although  through  error  or  other 
cause,  the  name  of  such  party  has  Tiot  been  entered  in  the 
book  of  reference  hereinafter  mentioned,  or  although  some 
other  party  has  been  erroneously  mentioned  as  the  owner 
of  or  entitled  to  convey,  or  is  interest^  in  such  lands ;  *' 

"  Sixthly — To  make,  complete,  alter  and  keep  in  repair 
the  railway  with  one  or  more  sets  of  rails  or  tracks  to  be 
worked  by  the  force  and  power  of  steam,  or  of  the 
atmosphere,  or  of  animals,  or  by  mechanical  power,  or  by 
any  combination  of  them  ; " 

**  Eighthly — ^To  make  branch  railways,  if  required  and 
provided  by  the  special  Act,  and  to  manage  the  same,  and 
for  that  purpose  to  exercise  all  the  powers,  privileges  and 
authorities  necessary  therefor,  in  as  full  and  ample  a 
manner  as  for  the  railway  ; 

"Ninthly — To  construct,  erect  and  make  all  other 
matters  and  things  necessary  and  convenient  for  the 
making,  extending  and  using  of  the  railway,  in  pursuance 
of  and  according  to  the  meaning  and  intent  of  this  Act, 
and  of  the  special  Act ; 

"  Tenthly — To  take,  transport,  carry  and  convey  persons 
and  goods  on  the  railway,  to  regulate  the  time  and 
manner  in  which  the  same  shall  be  transported,  and  the 
tolls  and  compensation  to  be  paid  therefor,  and  to  receive 
such  tolls  and  compensation ; " 

"  Fifteenthly — To  cross,  intersect,  join  and  unite  the  rail- 
waj'  with  any  other  railway  at  any  point  on  its  route,  and 
upon  the  lands  of  such  other  railway,  with  the  necessary 
conveniences  for  the  purposes  of  such  connection;  and 
the  owners  of  both  railways  may  unite  in  forming  sach 
intersection,  and  grant  the  facilities  therefor ;  and  in  case 
of  disagreement  upon  the  amount  of  compensation  to  be 
made  therefor,  or   upon   the  point  or  manner  of  such 
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<2rossing  and  connection,  the  same  shall  be  determined  by  J»dgMfint. 
arbitrators  to  be  appointed  by  a  Judge  of  one  of  thepalconbridge, 
Superior  Courts  in  Lower  Canada  or  Upper  Canada,  as  the         ^• 
<M&e  may  be  :  14,  15  Viet.  c.  51,  s.  9,  No.  15  ;  see  22  Vict. 
<x  4,  s.  2." 

The  next  statute  is  the  56  Vict.  ch.  94  (O.)  By  sec. 
1,  the  name  is  changed  to  "The  Metropolitan  Street 
Railway  Company."  Section  2  confirms  six  agreements 
between  the  municipal  council  of  the  county  of  York  and 
the  Metropolitan  Street  Railway  Company.  Section  4 
tiuthorizes  the  company  to  extend,  etc.,  their  line  of  rail- 
way within  the  county  of  York,  to  lake  Simcoe,  and  to 
build  branches  to  the  village  of  Markham,  town  of  New- 
market, and  the  village  of  Schomberg.  Section  5  applies 
the  clauses  of  the  Railway  Act  which  were  made  a  part 
of  the  original  Act  of  incorporation  to  the  extensiona 
By  see.  C  the  company  has  power  to  take,  transport  and 
<»arry  passengers,  freight,  express  and  mail  matter  over 
their  railway  and  the  extensions.  By  sec.  7,  the  said 
company  may  operate  their  railway  as  an  electric  railway, 
and  may  construct,  maintain  and  operate  works  for  the 
production  of  electricity  for  their  own  purposes,  and  may 
along  that  part  of  their  extensions  outside  of  the  limits 
of  the  township  of  York,  sell  or  lease  electricity,  but  not 
without  the  consent  of  the  municipalities :  provided  that 
nothing  in  this  section  contained  shall  be  deemed  to 
<»onfer  on  the  said  company  the  right  to  use  electric  power 
within  the  limits  of  the  city  of  Toronto  without  the 
consent  of  the  said  city. 

By  sec.  11,  nothing  herein  contained  shall  in  any  way 
affect  the  rights  of  the  city  of  Toronto  under  an  agreement 
with  the  county  of  York,  dated  21st  August,  1888,  and 
the  rights,  if  any,  of  the  Toronto  Railway  Company,  or  of 
the  city,  under  the  agreement  referred  to  in  55  Vict.  ch.  99, 
or  otherwise  under  the  agreements  between  the  defendants 
and  the  plaintiffs  dated  7th  July,  1890,  12th  May,  1891, 
and  August,  1892. 

The  several  agreements  referred  to  in  this  statute,  some 
49 — ^VOL.  XXXI.  o.u. 
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Judgment,    of  which  are  not  printed  in  the  schedule,  will,  so  far  a» 
Takonbridge,  material,  be  referred  to  hereafter. 

J-  The  last  statute  is  the  60  Vict.  ch.  92  (O.)     By  sec.  1, 

the  name  of  the  company  is  changed  to  "  The  Metropolitan 
Railway  Companj^"  but  the  powers,  rights  and  liabilities. 
of  the  company  are  not  to  be  affected  by  the  change  of 
name,  and  all  agreements,  powers,  rights,  franchises,  etc., 
remain  valid  and  binding.  By  sec.  2,  the  powers  of  con- 
stmotion  of  the  comp€uiy  are  very  widely  extended  within 
the  counties  of  York  and  Simcoe.  By  sec.  3,  the  gauge  of 
the  company's  railway  may  be  four  feet,  ten  and  one- 
half  inches.  By  sec.  4,  the  railway  may  be  carried  along 
and  operated  upon  such  streets  and  highways  as  have 
been  or  may  be  authorized  by  the  respective  corporations, 
subject  to  agreements  between  the  company  and  the  coun- 
cils. By  sec.  5,  the  company  may  operate  its  railway  or 
any  part  thereof  by  electricity,  cable,  or  horse  power,  and 
may  use  steam  along  any  street  or  highway  within  a  cor- 
poration if  the  corporation  consents  after  notice  in  the 
Ontario  Gazette.  By  sea  6,  the  company  may  purchase  or 
hire  electric  power,  and  may  operate  any  part  of  its  rail- 
way as  an  electric  railway,  and  may  construct  works  for 
production  of  electricity,  and  may  lease  electricity  to  any 
person  under  B,.  S.  O.  ch.  165,  but  the  company  shall  not 
exercise  any  powers  under  that  Act  without  the  consent 
of  the  municipality  by  by-law :  provided  that  in  the  event 
of  the  city  of  Toronto  extending  its  limits,  such  extension 
shall  not  affect  the  rights  of  the  company  at  the  date  of 
such  extension,  but  nothing  in  the  section  shall  be  deemed 
to  confer  on  the  company  the  right  to  sell  electric  power 
within  the  present  limits  of  the  city,  notwithstanding 
any  future  extension  of  the  city  limits.  By  sec.  7,  the 
company  may  enter  into  agreements  with  other  companies, 
or  persons  for  leasing  motors,  carriages,  etc.,  from  such 
companies  or  persons,  and  may  enter  into  agreements  with 
any  other  railway  company  for  the  use  by  one  or  more  of 
such  contracting  companies  of  the  locomotives,  carriages, 
etc.,  of  the  other  or  for  the  running  of  cars  or  carriages  of 
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the  company  over  the  track  of  any  other  company  with  Judgment, 
the  consent  of  such  company.  By  sec.  8,  the  company  is  Falconbridge, 
authorized  and  empowered  to  agree  with  the  Canadian  *^- 
Pacific  Railway  Company,  the  Grand  Trunk  Railway 
Company,  the  Toronto  Railway  Company,  and  the  express 
companies,  or  either  of  them,  for  the  interchange  of  cars 
and  traffic  and  for  connections  and  running  arrangements, 
upon  terms  to  be  approved  of  by  shareholders.  By  sec. 
15,  agreements  between  the  corporation  of  the  county 
of  York  and  the  defendant  company,  dated  6th  April, 
1894,  and  7th  February,  1896,  are  confirmed.  By  sec.  16, 
notwithstanding  any  provision  to  the  contrary  in  any 
other  Act,  the  company's  railway  may  cross  the  railway 
of  any  other  company  upon  a  level  therewith,  with  the 
consent  of  such  other  company,  or  with  the  authority  of 
the  Railway  Committee  of  the  Privy  Council.  By  sec.  20, 
nothing  in  this  Act  contained  shall  be  deemed  to  confer  on 
the  said  company  the  right  to  use  electric  or  cable  power 
within  the  limits  of  the  city  of  Toronto,  without  the  con- 
sent of  the  said  city. 

20th  June,  1884.  Agreement  between  the  company 
and  the  county  of  York  printed  at  p.  457  et  aeq.  of  the 
Statutes  of  Ontario  56  Vict  (1893)  Schedule  "A"  to  the 
Act  respecting  the  Metropolitan  Street  Railway  Company. 
The  following  are  extracts  from  this  agreement : — 
1.  "  That  the  parties  of  the  second  part  their  successor 
and  assigns  be  permitted  without  let  or  hindrance  from 
the  said  parties  of  the  first  part  their  successors  or 
assigns,  to  construct,  maintain,  complete  and  operate,  and 
from  time  to  time  remove  and  repair  an  iron  or  steel 
street  rail  track  or  tramway  with  the  necessary  culverts, 
switches,  and  turn-outs,  such  switches  or  turn-outs  not  to 
exceed  four  in  number,  or  one  hundred  feet  each  in  length 
clear  of  curves,  for  the  passage  of  cars,  carriages,  and 
other  vehicles  adapted  to  the  same  in,  upon  and  along 
that  portion  of  Yonge  street  lying  between  the  northern 
limit  of  the  city  of  Toronto  and  the  present  centre  of  the 
front  of  the  town  hall  of  the  township  of  York  at  Egling- 
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Jndgment.  ton,  such  railway  being  of  approved  construction  and 
Falconbridge,  worked  under  such  regulations  as  may  be  necessary  far 
J*  the  protection  of  the  inhabitants  and  the  general  public, 

and  being  subject  always  to  the  provisions  of  this  agree- 
ment ;  and  in  all  cases  where  switches  and  turn-outs  are 
constructed,  the  said  company  shall  extend  the  road  metal 
on  the  macadamized  portion  of  the  road  to  a  distance  of 
at  least  sixteen  feet  beyond  the  outside  rail  of  the  siding, 
the  full  length  of  such  siding." 

18.  "  The  parties  of  the  second  part  shall  have  the 
exclusive  right  and  privilege  to  construct  a  street  rail  or 
tmmway  in  and  upon  the  said  portion  of  Yonge  street, 
subject  to  the  observance  of  the  conditions  and  agree- 
ments herein  contained.'' 

Extracts  from  agreement  between  the  county  of  York 
and  the  company  dated  6th  April,  1894,  and  referred  to  in 
sec.  15  of  the  statute  60  Vict.  ch.  92  (0.)  and  set  out  at  p. 
694*  et  seq. : — 

I.  *'  The  company  shall  have  the  right,  so  far  as  the 
county  has  power  to  grant  the  same,  to  extend  and  operate 
its  line  of  railway  by  electric,  cable,  or  horse  power,  from 
its  present  terminus  northerly  on  Yonge  street  to  Lake 
Simcoe. 

II.  "The  company  may  deflect  its  line  from  Yonge 
street  and  operate  the  same  across  and  along  private  pro- 
perties after  expropriating  the  necessary  rights  of  way 
under  the  provisions  of  the  statutes  in  that  behalf. 

26.  "  The  company  shall  use  its  railway  for  the  convey- 
ance of  such  freight,  goods  or  merchandise  as  shall  from 
time  to  time  be  named  by  the  committee,  but  the  company 
shall  not  be  compelled  to  carry  more  than  four  tons  of 
freight  per  car,  and  the  rates  to  be  charged  therefor  shall 
from  time  to  time  be  agreed  upon  by  sind  between  the 
council  of  the  county  or  the  committee  on  the  one  part, 
and  the  company  on  the  other  part,  and  in  case  any 
difference  shall  arise  in  settling  or  fixing  upon  the  rates  to 
be  charged,  then  the  same  shall  be  submitted  to  the 
Lieutenant-Governor   in    Council,   who  shall   determine. 
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settle  and  approve  of  the  rates  to  be  charged  by   the   Judgment, 
company,  and  all  rates  that  may   be  charged,  whether  Falconbridge, 
agreed  upon  in  such  manner  or  otherwise  settled,  shall  be         '^• 
subject  to   the   revision   of   the   Lieutenant-Governor  in 
Council  from  time  to  time.     The  directors  of  the  companj^ 
shall  from  time  to  time  print  and  stick  up,  or  cause  to  be 
printed  and  stuck  up,  in  the  company*s  offices  and  in  all 
and   ever}'   of  the   places   where   such    rates    are   to   be 
collected,  a  painted  or  printed  board  or  paper  exhibiting 
all  the  rates  chargeable  by  the  company  for  the  carriage 
of  freight,  goods   or   merchandise,   or   of  any  matter  or 
thing." 

The  company  began  operating  its  railway  on  Yonge 
street  in  1885,  from  the  present  southern  terminus,  which 
is  about  50  feet  north  of  Cottingham  street,  in  Toronto. 
At  that  time  the  northern  limit  of  the  city  of  Toronto, 
crossing  Yonge  street,  was  Cottingham  street ;  and  Yonge 
street  between  Cottingham  street  and  Lake  Simcoe  was 
vested  in  the  municipality  of  the  united  counties  of  York 
and  Peel  under  the  provisions  of  an  order  in  council  dated 
4th  April,  1865,  and  set  out  in  the  Canada  Gazette  of  that 
year  at  page  1235.  The  chain  of  title  is  shewn  by  the 
following  statutes :  C.  S.  C.  ch.  28,  sec.  76  et  seq.,  and  sec. 
10,  and  schedule  A. ;  12  Vict.  ch.  5,  sec.  12  ;  14  &  15  Vict, 
ch.  124.  By  29  Vict.  ch.  69,  this  and  other  York  roads 
were  vested  in  the  county  of  York,  and  the  county  of  Peel 
was  relieved  from  all  liability  therefor.  By  proclamation 
of  the  Lieutenant-Governor  of  Ontario  bearing  date  24th 
September,  1887,  and  printed  in  the  Ontario  Gazette  of 
that  year  at  page  1084,  certain  additions  were  made  to  the 
city  of  Toronto,  which  said  additions  of  territory  were 
directed  to  take  effect  from  the  first  Monday  of  January 
then  following.  This  had  the  effect  of  extending  the 
northern  limit  of  Toronto  to  a  line  drawn  across  Yonge 
street  distant  about  1200  feet  from  the  northern  limit  of 
Cottingham  street. 

By  indenture  made  the  20th  August,  1888,  between  the 
corporation  of  the  county  of  York  and  the  corporation  of 
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Jndgment.  the  city  of  Toronto,  after  reciting  that  the  corporation  of 
Falconbridge,  York  are  the  owners  of  certain  public  toll  roads  known  as 
J'  Yonge  street  and  Dundas  street,  and  that  the  corporation 
of  the  city  of  Toronto  are  desirous  of  purchasing  those 
portions  thereinafter  described,  and  that  the  corporation 
of  York  had  agreed  to  sell  the  same,  subject  to  all  existing 
rights  of  the  public  or  of  any  person  or  corporation,  and 
particularly  to  the  rights  of  the  defendant  company,  and 
further  reciting  the  passing  of  a  by-law  authorizing  the 
warden,  on  payment  of  $2,500,  to  execute  a  conveyance, 
it  is  witnessed  that  the  corporation  of  York  did  grant  unto 
the  plaintiffs,  their  successors,  etc.,  1320  feet,  more  or  less, 
of  Yonge  street,  habendum  to  the  plaintiffs,  subject  never- 
theless to  the  rights  of  the  defendant  company  under  the 
agreements  of  the  25th  June,  1884>,  and  20th  January, 
1886,  and  to  all  existing  rights  of  the  public  or  of  any  per- 
son or  corporation  in  respect  of  the  said  road. 

The  defendants'  railway  has  been  constructed  and  is  now 
in  operation  between  the  said  southern  terminus  and  the 
town  of  Newmarket,  a  distance  of  about  30  miles,  and  is 
operated  throughout  its  entire  distance  by  electricity, 
passing  on  its  way  between  the  city  and  Newmarket 
more  than  a  dozen  considerable  towns  and  villages. 

It  is  claimed  on  the  part  of  the  defendants  that  they 
are  now  engaged  in  carrying  on  a  large  freight  business 
along  their  line  of  railway,  but  that  they  are  greatly  ham- 
pered in  their  operations  bj'^  reason  of  having  no  proper 
terminal  facilities  at  their  southern  terminus  in  Toronto, 
and  that  therefore  the  interchange  of  traffic  at  the  Toronto 
terminus  is  of  necessity  conducted  upon  the  public  high- 
way of  Yonge  street,  and  it  is  alleged  on  the  defendants* 
part  that,  with  a  view  of  securing  proper  facilities  for  the 
conduct  of  their  business,  the  company  entered  into  an 
arrangement  with  the  Canadian  Pacific  Railway  Company, 
whereby  connection  was  proposed  to  be  made  between  the 
defendant  company's  tracks  at  the  southern  terminus  and 
the  tracks  of  the  Canadian  Pacific  Railway.  But  it  is 
alleged  by  the  plaintiffs,  as  set  forth  in  their  notice  of 
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motion,  that  the  defendants  purpose  and  intend  to  use  the  Jn^pn«n** 
said  junction  and  the  said  portion  of  Yonge  street  within  Falombridgo, 
the  city  of  Toronto  for  the  purpose  of  hauling  freight  of         ^' 
various  kinds  as  a  part  of  the  Canadian  Pacific  Railway 
system,  and  that  such  user  was  never  in  contemplation  of 
any  legislation  regarding  the  defendant  company,  nor  of 
any  municipal  consent  given  to  them. 

Whatever  may  be  the  abstract  merits  of  the  case,  as  set 
forth  in  the  respective  contentions  of  the  parties,  the 
matter  comes  before  me  as  a  mere  dry  question  of  law,  to 
be  disposed  of  upon  the  construction  and  interpretation  of 
the  statutes  and  agreements,  without  reference  to  the 
Alleged  motives  or  interests  of  the  parties,  and  also,  proba- 
bly, without  reference  to  the  balance  of  public  conveni- 
ence. 

After  a  careful  consideration  of  the  various  enactments 
And  agreements^  I  have  come  to  the  conclusion  that  the 
real  crux  of  the  case  is  whether  the  defendants  have 
the  right,  without  the  authority  or  consent  of  the  city  of 
Toronto,  to  occupy  or  expropriate,  or  otherwise  to  force 
their  way  over  the  street,  so  as  to  enter  the  land  of  the 
Canadian  Pacific  Railway  Company,  and  make  the  pro- 
posed junction. 

And  if  the  decision  on  this  point  should  be  adverse  to 
the  defendants,  the  order  of  the  Railway  Committee  may 
be  quite  intra  vires  and  regular  as  dealing  only  with  the 
mode  of  junction  or  union,  and  not  expropriating  or  pro- 
fessing to  expropriate  part  of  a  public  highway,  whether 
the  soil  thereof  is  vested  in  the  city  or  in  the  Crown. 

And  I  think  that  the  consent  of  the  counsel  for  the  city, 
having  regard  to  the  nature  and  extent  of  the  authority 
of  the  city's  representatives,  whether  express  or  implied,  is 
to  be  viewed  in  the  same  light.  The  city's  representatives, 
protesting  against  the  proposed  connection  and  against  the 
jurisdiction  of  the  Committee,  make  the  best  terms  they 
can  as  to  the  mode  of  union,  but  do  not  thereby  assume  to 
give  a  conveyance  of  the  right  of  way  from  the  present 
track  of  the  defendants  to  the  lands  of  the  Canadian 
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Judgment.    Pacific  Railway  Company.    Section  173  does  not  give  any 
Falconbridge,  power  to  expropriate  land,  or  to  deal  with  the  right  of 
^'         property. 

The  protection  of  the  crossing  or  junction  is  the  object 
of  the  Committee,  which  has  to  approve  of  the  place  and 
mode  thereof,  and  which  apparently  is  not  concerned,  so 
far  as  this  section  applies,  with  how  the  railways  arrive  at 
the  point  of  union. 

As  a  mere  street  railway,  and  under  their  different  Acts 
and  agreements,  no  such  rights  are  conferred  on  the  defen- 
dants that  I  have  been  able  to  discover. 

If  the  defendants  have  such  right,  it  can  only  exist  by 
virtue  of  the  application  of  certain  clauses  of  the  Railway 
Act,  or  because  they  are  not  merely  a  street  railway  but  a 
"  railway  "  within  the  meaning  of  the  Railway  Act. 

By  sec.  2  (as  recited  above)  of  the  Act  of  incorporation, 
40  Vict.  ch.  84}  (passed  in  1877),  certain  clauses  of  C.  S.  C. 
ch.  66  and  amendments  thereto  are  applied  to  the  company 
and  their  ittilway :  "  in  so  far  only  as  they  are  not  in- 
consistent with,  or  repugnant  to,  any  of  the  provisions  of 
this  Act." 

It  is  argued  that  the  scope  and  intention  of  the  40  Vict, 
ch.  84,  and  its  amendments,  cannot  involve  or  include  the 
conferring  of  the  right  to  expropriate  lands.  The  section 
then  goes  on  to  say  that  (2)  "  the  several  clause  (sic)  of  the 
said  ch.  66  in  respect  to  '*  powers,"  "  plans  and  surveys," 
and  "  lands  and  their  valuation,"  shall  apply  to  the  said 
company  only  so  far  as  regards  the  portions  of  the  railway 
outside  the  limits  of  the  city  of  Toronto." 

The  land  in  question  was  in  1877  outside  the  limits  of 
the  city.  It  became  part  of  the  city  in  1888.  The  statute 
is  speaking  not  alone  with  reference  to  the  condition  of 
affairs  when  it  was  passed,  but  also  with  reference  to  the 
condition  of  affairs  as  it  exists  when  the  defendants  seek 
to  exercise  the  powers  in  question. 

The  defendants  have  not  obtained  any  municipal  con- 
sent to  cross  on  the  line  of  the  proposed  carve,  even 
granting  that  they  have  the  right  to  cross  the  Canadian 
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Padfic  Railway  tracks  down  Yonge  street  to  Cottingham   Jodgment. 
street  on  the  line  of  their  own  railway.  Falconbridge^ 

The  proposed  curve  is  not  a  mere  switch  or  turnout        ^' 
which  the  defendants  are  authorized  to  construct. 

Neither  by  their  charter  nor  by  agreement,  then,  have 
the  defendants  the  right  to  do  what  they  propose. 

But  if  they  are  a  railway  within"  the  meaning  of  the 
Railway  Act,  sec.  183  is  not  applicable,  for  the  proposition 
here  is  not  to  carry  the  railway  "  along  an  existing  high- 
way," and  they  cannot  avail  themselves  of  sec.  187,  for  the 
provisions  of  law  applicable  to  the  taking  of  land  by  the 
company  have  not  been  complied  with. 

Other  aspects  of  the  case  have  been  presented  by  coun- 
sel with  much  ingenuity  and  force,  but,  although  I  have 
spent  a  great  deal  of  time  in  considering  them,  it  is  not 
nece&sary  to  pursue  them  further,  as  I  think,  on  the  short 
ground  stated  above,  the  plaintiffs  are,  without  derogation 
of  the  order  of  the  Railway  Committee,  entitled  to  succeed, 
and  there  will  be  a  perpetual  injunction  accordingly. 

As  to  the  second  branch  of  the  case,  by  the  agreement 
of  the  12th  May,  1891,  the  defendants  agree  and  undertake 
with  the  plaintiffs  that  upon  receiving  at  any  time  twenty- 
four  hours'  notice  from  the  city  engineer  or  other  officer 
authorized  by  the  city  council  to  give  such  notice,  they 
will  cease  running  their  cars  by  electricity  or  cable  over 
that  portion  of  Yonge  street  within  the  city  limits. 

Nothing  has  occurred  at  Toronto  or  Ottawa  to  operate 
as  a  waiver  by  the  city  of  this  term  of  the  agreement, 
and  the  city  engineer's  notice  was  served  on  the  14th 
November,  1899. 

The  plaintiffs  are,  therefore,  technically  entitled  to  this 
injunction  also. 

It  was  apparent  to  me  that  the  city  gave  this  notice  and 
launched  this  motion  only  to  secure  an  additional  weapon 
with  which  to  defend  itself  against  the  company's  sup- 
posed encroachments,  perhaps  even  to  carry  the  war  into 
the  enemy's  camp,  and  so  I  suspend  the  issuing  of  this 
50 — VOL.  XXXI.  o.R. 
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Jadgment.    injunction  for  whatever  time  may  be  necessary  to  lodge 
Faloonbridge,  the  appeal  which  will  no  doubt  follow  in  due  course. 

^'  The  city  is  entitled  to  its  costs  of  the  action  and  of  the 

motion. 

And  as  to  the  whole  case  there  will  be  whatever  stay  of 
proceedings  is  reasonable  and  necessaiy  for  purposes  of 
appeal. 

E.  B.  B. 


The  Ontario  Mining  Company  v.  Seybold. 

ConstittUional  Law — Indians  and  Lands  Reserved  for  Indians — Swrremier 
of  Indian  Lands — Special  Provisions  in  Treaty  of  ^Surrender — Oroum 
Patent — Precious  Metals — B.  N.  A,  Act^  sec,  91  y  sub-sec,  24t  ib.t9ec. 
109 — Acquiescence  ofOovemment. 

A  treaty  of  sarrender  of  Indian  territory  to  the  Dominion  of  Canada  in 
1873)  provided  that  certain  lesser  reserves  in  the  lands  surrendered, 
were  to  be  defined  and  set  apart,  and  thereafter  to  be  administered  and 
dealt  withy  and  with  the  consent  of  the  Indians  first  obtained,  sold, 
leased,  or  otherwise  disposed  of  by  the  Dominion  for  the  benefit  of  the 
Indians.  Part  of  one  of  these  lesser  reserves  so  set  apart,  and  situate  in 
the  Province  of  Ontario,  was  in  1886  surrendered  to  the  Queen  under  the 
Indian  Act  of  1880,  43  Vict.  ch.  28  (D.),  in  trust  to  sell  the  same  upon 
such  terms  as  the  Dominion  might  deem  most  conducive  to  the  welfare 
of  the  Indians  ;  and  of  this,  the  lands  in  question  were  patented  by 
the  Dominion  to  the  plaintiffs,  including  the  precious  metals  therein. 
The  defendants  asserted  title  in  fee  to  the  same  lands  by  virtae  of  an 
Ontario  patent  of  1899.  It  appeared  that  in  negotiating  the  treaty  in 
1873,  the  Dominion  commissioners  represented  to  the  Indians  that  they 
would  be  entitled  to  the  benefit  of  any  minerals  that  miffht  be  disooverea 
on  any  of  the  lesser  reserves  to  be  thereafter  delimited : — 

Held,  that  after  the  surrender  in  1886,  title  to  the  land  and  to  the 
precious  metals  therein  could  be  obtained  only  from  the  Crown  as 
represented  by  the  Province  of  Ontario.  With  the  royal  mines  and 
minerals  the  Indians  had  no  concern  ;  nor  could  the  Dominion  make 
any 'valid  stipulation  with  them  which  could  affect  the  rights  of  Ontario. 

Semble,  a  Province  is  not  to  be  held  bound  by  alleged  acts  of  aoqniesoenoe 
of  varions  departmental  officers  which  are  not  brought  home  to  or 
authorized  by  the  proper  executive  or  administrative  organs  of  the 
Provincial  government,  and  are  not  manifested  by  any  order  in  Gooncil 
or  other  authentic  testimony. 

Statement.  This  was  an  action  brought  by  the  Ontario  Mining  Ck>in- 
pany  against  E.  Seybold,  E.  B.  Osier,  J.  W.  Moyes,  E.  John- 
ston, J.  W.  Brown,  E.  H.  Ambrose,  and  J.  S.  Ewart,  as 
grantees  of  the  Province  of  Ontario  for  a  declaration  thai 
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by  virtue  of  letters  patent  issued  by  the  Dominion 
of  Canada  to  the  predecessors  in  title  of  the  plaintiffs, 
the  latter  were  entitled  to  the  lands  in  question  which 
were  part  of  Sultana  island  in  the  Rainy  River  district, 
and  also  to  set  aside  the  letters  patent  issued  by  the 
Province  to  the  defendants  and  for  an  injunction  and 
other  incidental  relief. 

The  locus  is  situate  in  what  was  formerly  known  as  the 
disputed  territory,  but  is  within  the  boundaries  of  Ontario 
as  declared  by  the  order  of  the  Imperial  Privy  Council  of 
August  11th,  1884,  and  the  subsequent  Imperial  Statute, 
52  &  53  Vict.  ch.  28,  passed  on  the  12th  of  August,  1889. 
The  lands  in  question  were  included  in  the  territory  sur- 
rendered by  the  Indians  in  1873,  by  the  North- West  Angle 
Treaty  No.  3. 

By  this   treaty   the   Dominion  undei*took  to  lay  aside 
reserves    for   the    Indians,  and  in    1879,  Sultana   island 
was   included  in  Indian    reserve   38   B.,   by   the   Dom- 
inion  officials,   under   the   authority   of  the   Minister  of 
the  Interior,  but  the  selection  of    the  reserve  was   not 
confirmed  by  order  in  council.     At  the  time  of  the  selec- 
tion of  the  reserve  the  Dominion  claimed  that  the  whole 
of  the  territory  in  dispute  w^as  west  of  the  Province  of 
Ontario,  and  therefore,  under  the  control  of  the  Dominion. 
On  October  8th,  1886,  the  Indians  surrendered  the  whole 
of  Sultana  Island  to  the   Dominion  in  trust  to   sell  for 
the  benefit   of  the  Indians,  and  this   surrender   was,  on 
March  loth,  1887,  approved  by  Dominion  order  in  coun- 
cil.    On  September  loth,  1888,  Dominion  regulations  for 
for  the  sale  of  Indian  lands  were  passed,  and  in  1889  and 
1890,  letters  patent  were  issued  by  the  Dominion  to  A.  C. 
McMicken,  George  Heenan,  and  H.  G.  McMicken,  of  three 
locations  on  SultAna  island. 

Quit  claim  deeds  were  executed  by  the  Dominion 
patentees  in  favour  of  the  Ontario  Mining  Company  which 
was  formed  for  the  purpose  of  acquiring  the  whole  of  the 
balance  of  Sultana  island  except  that  part  occupied  by 
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SMemflni.  Sultana  mine,*  and  the  plaintiffs  proved  that  they  had 
acquired  quit  claim  deeds  from  the  applicants  to  the 
Dominion  for  the  balance  of  Sultana  island.  Owing  to 
the  decision  of  the  Privy  Council  in  the  St.  GatheAne'a 
MiUing  Company  case,  no  fui-ther  patents  than  these  three 
were  issued  by  the  Dominion  authorities.  Before  the 
Dominion  patents  were  issued  a  formal  protest  was  made 
by  the  Crown  Land  Department  of  Ontario  against  the 
Dominion  dealing  with  Sultana  island. 

In  1894,  the  plaintiffs  applied  to  the  Ontario  Govern- 
ment to  confirm  their  titles  pointing  out  that  under  the  de- 
cision of  the  St  Catherine's  Milling  Coirvpany  case,  the  title 
was  vested  in  the  Province  of  Ontario,  and  subsequently  on 
June  9th,  1S97,  presented  a  petition  to  the  Commissioner 
of  Crown  Lands,  to  the  Minister  of  Justice  at  Ottawa,  and 
the  Minister  of  the  Interior  asking  for  the  confirmation  of 
their  titles. 

The  matter  was  argued  before  the  Commissioner  of 
Crown  Lands,  the  various  applicants  to  the  Ontario  Gov- 
ernment and  the  Ontario  Mining  Company,  being  repre- 
sented. 

The  Commissioner  of  Crown  Lands  made  his  ruling  on 
November  22nd,  1898,  granting  a  two- thirds  interest  to 
the  defendants,  disallowing  certain  other  claims,  and  grant- 
ing a  one-third  interest  to  the  Ontario  Mining  Company 
subject  to  the  condition  that  the  said  interest  should  be 
accepted  by  the  company  as  its  entire  interest  in  the 
property  in  question  and  that  there  should  be  a  waiver  or 
abandonment  of  any  larger  interest  under  the  Dominion 
patents  or  under  any  application  which  had  been  made  to 
the  Dominion  Government. 

The  plaintiffs  refused  to  accept  the  Condition  and 
brought  this  action  to  set  aside  the  Ontario  patents  and 
thereupon  the  Commissioner  of  Crown  Lands  cancelled  his 
ruling  in  their  favour. 

*  Sultana  mine  waa  on  a  portion  of  Sultana  iftland  patented  by  the 
Dominion  in  18SS,  which  patent  had  been  declared  void  by  RosB,  J.,  in 
Caldxoell  v.  Frater,  unreported,  see  post  p.  4C0. — Rkp. 
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It  also  appeared  that  pursuant  to  concurrent  legislation  Statement 
by  the  Dominion  and  Province  in  1891,  an  agreement 
dated  April  16th,  1894,  was  entered  into  between  the 
Province  of  Ontario  and  the  Dominion  as  to  Indian  reserves 
by  which  it  was  recited  that  the  Province  of  Ontario  was 
no  party  to  the  said  treaty  and  had  not  concurred  in  the 
selection  of  the  said  reserves. 

The  action  was  tried  at  Toronto  before  BoYD,  C,  on 
October  2Gth,  27th,  and  November  10th,  1899. 

Bobinaon^  Q.C.,  Laidlaw,  Q.C.,  and  J.  Bicknell,  for  the 
plaintiffs  (1),  contended  that  since  St.  Catherine's  MilliTig 
fxnd  Lumber  Company  v.  The  Queen  (1888),  14  App.  Cas. 
46,  it  had  been  settled  that  the  Dominion  have  exclusive 
jurisdiction  over  lands  reserved  for  Indians,  and  that  this 
jurisdiction  includes  lands  however  reserved  and  is  not  to 
be  restricted  to  special  Indian  reserves ;  that  pursuant  to 
this  jurisdiction  the  Dominion  had  passed  the  Indian  Act 
which  provided  for  the  surrender  of  Indian  reserves  and 
the  sale  thereof,  and  that  if  the  Dominion  had  not  the 
power  to  deal  with  these  reserves  the  Dominion  legisla- 
tion would  be  nugatory  ;  that  Indian  reserve  38  B.,  includ- 
ing Sultana  island,  had  been  set  apart  by  Dominion 
authority  and  the  selection  had  been  entirely  concurred 
in  by  the  provincial  authorities;  that  the  jurisdiction  and 
<;ontrol  of  the  reserves  and  the  administration  thereof  was 
vested  in  the  Crown  in  right  of  the  Dominion  of  Canada; 
that  the  Province  had  adopted  the  treaty  and  having 
accepted  the  benefit  of  it  must  be  bound  by  all  its  terms 
including  the  one  that  reserves  when  surrendered  must  be 
sold  by  the  Dominion ;  and  that  the  condition  imposed  by 
the  Commissioner  of  Crown  Lands  was  ultra  vires. 

G.  F.  Shepley,  Q.C.,  for  the  Minister  of  Justice,  stated  that 
subject  to  the  action  of  the  Dominion  Government  and 
their  agreement  of  April  16th,  1894,  the  Minister  of  Jus- 

(1)  The  argument  has  only  been  reported  in  respect  to  the  points  on 
which  the  judgment  turns. — Rep. 
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Aignment.  tice  adopted  the  arguments  of  the  plaintiffs  and  claimed 
further  that  the  Ontario  patents  should  not  have  been 
issued  in  view  of  the  agreement  of  1894,  and  that  if  the 
Ontario  Government  did  not  acquiesce  in  the  selection  of 
the  reserves  a  commission  should  be  appointed  pursuant 
to  the  agreement  sanctioned  by  the  legislation  of  1891. 

Osier,  Q.C.,  and  A,  M.  Stewart,  for  the  defendant  E.  B. 
Osier,  said  that  they  did  not  attack  the  surrender  by  the 
Indians  in  the  treaty  of  1873  or  the  subsequent  surrender 
of  1886,  but  adopted  them  as  interpreted  by  Lord  Watson 
in  the  St  Catherine's  Milling  Company  case ;  and  con- 
tended that  the  effect  of  these  surrenders  was  to  free  the 
Ontario  title  acquired  under  the  British  North  America 
Act  from  the  Indian  interest  and  to  enable  the  Province 
to  enjoy  the  beneficial  interest.  In  any  event  the  precious 
metals  belonged  to  the  Province  :  Attorney-General  of 
British  Columbia  v.  Atto^mey- General  of  Canada  (1889)^ 
14  App.  Gas.  295. 

J.  M.  Clark,  Q.C.,  and  R,  D.  McPherson,  for  the  defen- 
dants Mo3'es,  Ambrose,  Brown,  and  Ewart,  contended  that 
the  plaintiffs  had  in  1894,  and  again  by  their  petition  in 
1897,  admitted  that  the  title  was  vested  in  the  Province, 
and  having  submitted  their  claim  to  the  arbitrament  of 
the  Commissioner  of  Crown  Lands  were  now  estopped 
from  disputing  the  ownership  of  the  Province ;  that  what- 
ever might  be  said  as  to  the  land  the  title  of  the  Province 
to  the  precious  metals  was  complete  as  the  so-called  Indian 
title  being  a  personal  usufructuary  right  never  extended 
to  the  royal  metals;  that  royalties  were  granted  to  the 
Province  by  section  109  of  the  British  North  America 
Act :  Attorney-General  of  Ontario  v.  Mei'cer  (1883),  8 
App.  Cas.  767,  at  p.  778;  Attomey-General  of  British 
Columbia  v.  Attorney-General  of  Canada  (1889),  14 
App.  Cas.  295,  at  pp.  302  and  305 ;  The  Esquimalt  il- 
Nanaimo  R.  W.Co.  v.  Bainbridge,  [1896]  A.  C.  561 ;  Wodley 
Y.  Attorney-General  of  Victoria  (1877),  i  App.  Cas.  163,  at 
p.  166;  Chitty's  Prerogatives  of  the  Crown  pp.  145  and  146; 
that  the  land  in  question  had  been  granted  to  the  Province 
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by  section  109  of  the  British  North  America  Act ;  this  had  Argumemt. 
been  decided  in  the  St  Catherine's  Milling  Company  case, 
and  also  that  the  effect  of  the  North- West  Angle  Treaty  No. 
3,  was  to  divest  the  Indian  interest  so  that  after  the  treaty 
of  1873,  the  title  of  the  Province  was  complete  and  the 
Dominion  had  no  power  or  authority  to  set  apart  Indian 
reserves  out  of  Ontario  lands,  or  in  any  way  to  oust  the 
vested  rights  of  the  Province ;  that  the  grant  of  legislative 
power  to  the  Dominion  did  not  give  the  Dominion  any 
proprietary  rights :  Lefroy  on  Legislative  Power  in  Canada, 
p.  594 ;  Am.  &  Eng.  Encyc  of  Law,  2nd  ed.»  vol.  10,  p.  90. 

A.  F.  Fraser,  Q.C.,  and  W.  D.  McPherson,  for  the 
defendant  Seybold. 

^Hfffs,  Q.C.,  for  the  defendant  E.  Johnston,* referred  to  in 
MePherson  &  Clark's  Law  of  Mines  in  Canada,  pp.  15, 
26,  and  275. 

December  2nd,  1899.    Boyd,  C.  :— 

Under  letters  patent  from  Her  Majesty  as  represented 
by  the  superintendent-general  of  Indian  affairs  under  the 
great  seal  of  Canada  in  1889  and  1890,  the  plaintiffs  claim 
to  be  owners  in  fee  simple  of  lands  situate  in  Sultana 
island  in  the  Lake  of  the  Woods,  being  formerly  part  of 
the  Indian  reserve  known  as  "  38  B.,  Lake  of  the  Woods," 
but  now  surrendered  and  at  present  known  as  "  A.  C. 
McMicken's  mining  location,''  containing  35f  acres, 
together  with  all  minerals,  precious  and  base,  which  may 
be  found  thereon  ;  also  other  parts  of  the  Indian  reserve, 
38  B.,  now  surrendered  and  consisting  at  present  of  other 
mining  locations,  containing  in  all  35  +  40  =  75  acres  of 
land,  with  all  minerals,  precious  and  base,  thereon.  The 
said  lands  are  part  of  the  territory  surrendered  to  Her 
Majesty  by  and  under  the  North- West  Angle  Treaty  No. 
3,  concluded  on  October  3rd,  1873,  between  her  commis- 
aoners  and  the  Saulteaux  tribe  of  Indians  then  interested 
therein.  Under  the  provisions  of  that  treaty,  certain  lesser 
reserves   in  the  larger  territory  surrendered,  were  to  be 
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Judgment,  defined  and  set  aside  and  thereafter  to  be  administered  and 
Boyd,  O.  dealt  with  by  the  Government  of  the  Dominion  for  the 
benefit  of  these  Indians.  It  was  further  provided  in  the 
treaty  that  the  said  particular  reserves  might  be  sold, 
leased,  or  otherwise  disposed  of  by  the  Government  of  the 
Dominion  for  the  use  of  the  Indians,  their  consent  being 
first  obtained. 

Pursuant  to  the  North-West  Angle  Treaty  No.  3,  cer- 
tain officials  of  the  Dominion,  after  conference  with  the 
Indians,  proceeded  to  set  apart  the  smaller  reserve,  called 
"  38  B.,"  for  the  benefit  of  the  Rat  Portage  band  of  Indians, 
members  of  the  Saulteaux  tribe.  The  Rat  Portage  band 
about  October  8th,  1886,  surrendered  to  Her  Majesty  in 
pursuance  of  the  Indian  Act  of  1880,43  Vict.ch.28,some  600 
acres,  containing  the  lands  now  in  question  and  being  part 
of  reserve  38  B.,  in  trust  to  sell  the  same  upon  such  terms  as 
the  Government  of  Canada  might  deem  most  conducive  to 
the  welfare  of  the  band,  and  to  hold  the  proceeds  in  trust 
for  the  said  Indians. 

This  is  a  short  statement  of  the  histoiy  of  the  land 
in  question,  which  at  the  date  of  Confederation  formed 
part  of  the  unsurveyed  waste  lands  of  the  Crown  in 
north-western  Ontario  marching  upon  the  present  Pro- 
vince of  Manitoba  over  which  the  Indian  occupancy 
then  extended.  By  the  above  series  of  transactions,  the 
land  has  been  patented  by  the  Dominion  to  the  plain- 
tifis,  and  is  now  claimed  by  them  as  against  the  defen- 
dants, who  assert  title  in  fee  simple  by  virtue  of  letters 
patent  issued  by  Her  Majesty  under  the  great  seal  of  the 
Province  of  Ontario  in  1899. 

It  is  further  alleged  and  proved  (subject  to  objection) 
by  the  plaintiffs  that  in  negotiating  the  said  treaty  of 
1873  the  commissioners  represented  to  the  treaty  Indians 
that  they  would  be  entitled  to  the  benefit  of  any  minerals 
that  might  be  discovered  on  any  of  the  particular  reserves 
to  be  after  delimited  and  undertook  on  behalf  of  the 
Crown  that  such  minerals  would  be  administered  and 
sold  for  their  use  and  benefit.     Hence,  the  Government  of 
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Oanada  has  dealt  not  only  with  the  land,  but  also  with   JudgmMi*, 
the  minerals  (of  which  gold  forms  a  conspicuous  part)  in    Boyd,  G. 
conveying  the  property  in  question  to  the  plaintiffs. 

While  the  field  of  argument  was  somewhat  comprehen- 
sive, it  is  enough  to  consider  upon  the  present  record  the 
two  main  questions :  (1)  Whether  the  title  in  fee  to  the 
land  can  be  validly  conveyed  by  the  letters  patent  issued 
by  the  Dominion ;  and  (2)  whether  the  Goveniment  of  the 
Dominion  has  the  right  to  deal  with  the  minerals,  especi- 
ally the  gold  in  Sultana  island. 

By  way  of  clearing  the  ground  it  may  be  premised  that 
the  Government  of  the  Dominion  dealt  with  the  Indians 
in  1873  under  the  supposition  that  all  the  territory  being 
surrendered  was  outside  of  the  boundary  of  Ontario  and 
within  the  extra-provincial  limits  of  Canada  ;  and  that  in 
setting  apart  the  special  reserves,  such  as  38  B.,  and  in 
accepting  surrender  of  the  part  of  "  38  B."  now  in  ques- 
tion, there  was  no  official  intervention  on  the  part  of  the 
Province  of  Ontario,  so  that  in  substance  the  entire  trans- 
action was  between  the  Indians  interested  and  the  repre- 
sentatives of  the  Dominion  Government. 

This  is  perhaps  not  very  material  at  present,  but  I  think 
it  is  the  better  conclusion  not  to  hold  Ontario  as  a  Pro- 
vince bound  by  alleged  acts  of  acquiescence  on  the  part  of 
various  officei-s  of  the  departments  which  are  not 
brought  home  to  or  authorized  by  the  proper  executive  or 
administrative  organs  of  the  Provincial  Goveniment,  and 
are  not  manifested  by  any  order  in  council  or  other 
authentic  testimony.  Loose  and  general  evidence  of  con- 
duct which  might  bind  the  individual,  who  is  supposed  to 
be  on  the  alert  to  protect  himself,  ought  not  to  be  invoked 
as  against  a  great  political  corporation  that  cannot  be 
responsible  for  the  acts  or  decisions  of  the  many  function- 
aries employed  in  the  civil  service :  see  per  Strong,  C.J., 
in  Black  v.  Jieginam  (1 899),  29  S.  C.  R.,  at  p.  699.  Agreeable 
to  this  view  appears  to  be  the  condition  of  affairs  contem- 
plated by  the  two  Governments  in  1891,  when  the  draft 
agreement  proposed  to  be   executed   declared   that  the 
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Government  of  Ontario  was  no  party  to  the  selection  of 
the  reserves,  and  had  not  yet  concurred  therein :  see 
Dominion  Act,  54-55  Vict.  ch.  5,  p.  80 ;  and  Ontario  Act, 
64  Vict.  ch.  3,  p.  8.  And  since  1891  matters  have  remained 
in  this  regard  in  statu  quo. 

Proceeding  now  to  the  legal  questions  involved,  the  start- 
ing point  is  from  the  decision  in  St  Catlierines  Milling 
and  Lumber  Co.  v.  Reginam  (1888),  14  App.  Cas.  46. 
The  Privy  Council  there  decides  as  to  the  Indian  hunting 
grounds  of  the  interior  that  there  has  been  all  along 
vested  in  the  Crown  a  substantial  and  paramount 
estate,  underlying  the  Indian  title,  which  became  a 
pUnum  dominium  whenever  that  title  was  extinguished 
or  otherwise  surrendered  (p.  55).  As  to  the  portion  in 
Ontario,  it  is  decided  that  section  109  of  the  British  North 
America  Act  gives  to  each  Province,  subject  to  the 
administration  and  control  of  its  own  Legislature  the  entire 
beneficial  interest  of  the  Crown  in  all  lands  within  its 
boundaries  (p.  57). 

As  to  the  treaty  of  1873  with  the  Indians,  it  is 
decided  that  the  substance  of  that  transaction  was  a 
surrender,  by  which  the  estate  of  the  Crown  was  dis- 
encumbered of  the  Indian  title,  and  that  the  benefit  of 
that  surrender  accrued  to  Ontario  (pp.  59  and  60). 

As  to  the  Dominion  after  the  treaty  it  is  said  that  Ontario,, 
taking  the  benefit  of  the  surrender,  must  relieve  the  Crown 
and  the  Dominion  of  all  obligations  involving  the  payment 
of  money  which  were  undertaken  by  Her  Majesty  and  then 
partly  fulfilled  by  the  Dominion  Government  (p.  60). 

As  to  the  meaning  of  the  British  North  America  Act 
when  dealing  with  property  in  public  land  it  is  declared 
whenever  public  land  with  its  incidents  is  described  as 
"belonging  to  "  (section  109)  the  Dominion  or  a  Province, 
these  expressions  merely  import  that  the  right  to  its 
beneficial  use  or  to  its  proceeds  has  been  appropriated  to 
the  Dominion  or  the  Province  as  the  case  may  be,  and  is 
subject  to  the  control  of  its  Legislature,  the  land  itself 
being  vested  in  the  Crown  (p.  56'^ 
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As  to  the  power  of  th^  Dominion  in  the  case  of  Indians  Judgment 
and  lands  reserved  for  Indians  (section  91  (24)),  it  is  decided  Boyd,  0. 
that  this  was  a  bestowment  of  the  exclusive  power  of  leg- 
islation in  order  to  ensure  uniformity  of  administration  as 
to  all  such  lands  and  Indian  affairs  generally  by  one 
central  authority,  but  that  this  was  not  inconsistent  with 
the  right  of  the  Province  to  a  beneficial  interest  in  these 
lands  available  to  them  as  a  source  of  revenue  whenever 
the  estate  of  the  Grown  is  relieved  of  the  Indian  title 
(p.  59). 

And  as  to  the  scope  of  "  lands  reserved  for  Indians,"  it 
is  laid  down  that  the  phrase  is  sufficient  to  include  all 
lands  reserved  upon  any  terms  or  conditions  for  Indian 
occupation  (p.  59).  That  is  to  say,  the  expression  is  to  be 
traced  back  to  the  Royal  Proclamation  of  1763,  is  not  to 
be  limited  to  reserves  set  apart  under  the  provisions  of  a 
treaty,  but  is  of  larger  scope  covering  all  wild  and  waste 
lands  in  which  the  Indians  continue  to  enjoy  their  primi- 
tive right  of  occupancy  even  in  the  most  fugitive  manner. 
But  no  doubt  the  phrase  does  include  a  treaty  reserve  such 
as  "38  B."  (See  Spalding  v.  Chandler  (1896),  160  U.  S.  R. 
at  p.  403.) 

•Over  this  reserve,  38  B.,  the  Dominion  had  a  right  to 
exercise  legislative  and  administrative  jurisdiction — while 
the  territorial  and  proprietary  ownership  of  the  soil  was 
Tested  in  the  Crown  for  the  benefit  of  and  subject  to  the 
le^slative  control  of  the  Province  of  Ontario.  The  treaty 
land  was,  in  this  case,  set  apart  out  of  the  surrendered 
territory  by  the  Dominion :  that  is  to  say,  the  Indian  title 
being  extinguished  for  the  benefit  of  the  Province,  the 
Dominion  assumed  to  take  of  the  Provincial  land  to 
establish  a  treaty  reserve  for  the  Indians.  Granted  that 
this  might  be  done,  yet  when  the  subsequent  surrender  of 
part  of  this  treaty  reserve  was  made  in  1886,  the  effect 
was  again  to  free  the  part  in  litigation  from  the  special 
treaty  privileges  of  the  land  and  to  leave  the  sole  proprie- 
tary and  present  ownership  in  the  Crown  as  representing 
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Judgment,    the  Province  of  Ontario.    That  is  the  situation  as  far  as 
Boyd,  C.     ^^^  title  to  the  lands  is  concerned. 

What  then  is  the  effect  of  the  understanding  and 
arrangement  as  between  the  Indians  and  the  Dominion 
Qovemment  acting  in  the  surrender  of  38  B.  ?  The  Indians 
surrendered  for  the  purpose  of  sale,  and  that  they  might 
enjoy  the  proceeds  of  sale  as  a  band.  The  method  of  sale 
and  by  whom  conducted  was  of  minor  moment  so  long  as 
an  adequate  price  was  obtained.  Upon  this  aspect  of  the 
case  no  evidence  has  been  adduced  as  to  any  of  the  pro- 
perty under  either  letters  patent.  I  assume  that  no  com- 
plaint exists  as  to  either  sale  in  this  regard. 

As  a  matter  of  title  I  think  no  estate  in  fee  simple 
could  pass  to  the  lands  except  from  the  Crown  as  I'epre- 
sented  by  the  Ontario  Government.  In  that  Province  ihe 
proprietary  interest  was  lodged  freed  from  Indian  claim 
by  the  effect  of  the  surrender,  and  it  does  not  appear  to  be 
competent  for  the  Dominion  to  act  in  the  sale  and  con- 
veyance, as  if  the  Crown  held  in  behalf  of  Canada.  The 
act  of  the  Dominion  appeat*s  to  have  arisen  from  the  belief 
that  the  exclusive  power  to  legislate  as  to  Indian  reserves 
given  by  the  British  North  America  Act  confeiTed  such 
plenary  form  of  control  as  to  amount  virtually  to  exclusive 
ownerahip.  But  the  Privy  Council  negatives  that  view  and 
in  a  case  later  than  the  St.  CatheHne's  case,  the  distinction  is 
defined  as  carefully  as  seems  possible  by  Lord  Herschell  in 
Attorney-General  of  Canada  v.  Attorney-General  nf 
Provinces  (Fisheries  case),  [1898]  A.  C.  700.  I  make  some 
extracts,  "  It  must  be  borne  in  mind  that  there  is  a  broad 
distinction  between  proprietary  rights  and  legislative 
jurisdiction.  *  *  There  is  no  presumption  that  because 
legislative  jurisdiction  was  vested  in  the  Dominion  Parli»> 
ment,  proprietary  rights  were  transferred  to  it  The 
Dominion  of  Canada  was  called  into  existence  by  the 
British  North  America  Act  of  1867.  Whatever  proprie- 
tory rights  were  at  the  time  of  passing  that  Act,  possessed 
by  the  Provinces,  remain  vested  in  them  except  such  as 
are   by   any   of    its  express   enactments   transferred    to 
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the  Dominion  of  Canada,"  pp.  709,  710.  And  again,  Judgment, 
**  Whatever  grants  might  previously  have  been  lawfully  Boyd,  C. 
made  by  the  Provinces  in  virtue  of  their  proprietary  rights 
oonld  lawfully  be  made  after  that  enactment  (section  91) 
came  into  force.  At  the  same  time  it  must  be  remembered 
that  the  power  to  legislate  *  *  does  necessarily,  to  a 
certain  extent,  enable  the  Legislature  so  empowered  to 
affect  proprietary  rights.  *  *  The  extent,  character 
and  scope,  of  such  legislation,  is  left  entirely  to  the 
Dominion  Legislature.  The  suggestion  that  the  power 
might  be  abused  so  as  to  amount  to  a  practical  confiscation 
of  property  does  not  warrant  the  imposition  by  the  Courts 
of  any  limit  upon  the  absolute  power  of  legislation  con- 
ferred. The  supreme  legislative  power  in  relation  to  any 
subject  matter  is  always  capable  of  abuse,  but  it  is  not  to 
be  assumed  that  it  will  be  improperly  used  ;  if  it  is,  the 
only  remedy  is  an  appeal  to  those  by  whom  the  Legislature 
is  elected.  If,  however,  the  Legislature  purports  to  confer 
upon  others  proprietary  rights  where  it  possesses  none 
itself,  that  in  their  Lordship's  opinion  is  not  an  exercise  of 
the  legislative  jurisdiction  conferred  by  section  91.  If  the 
contrary  was  held  it  would  follow  that  the  Dominion 
might  practically  transfer  to  itself  property  which  has  by 
the  British  North  America  Act  been  left  to  the  Provinces 
and  not  vested  in  it:"  i6.,  pp.  712,  713. 

I  am  not  called  upon  to  deal  with  any  legislation  of  the 
Dominion  relating  to  Indians  and  Indian  reserves.  No 
particular  statute  or  enactment  was  pointed  to  as  directing 
or  justifying  the  issue  of  letters  patent  in  this  case  by  the 
Dominion.  Such  an  Act  would  be  a  literal  confiscation  of 
provincial  property  and  would  transcend  the  power  of  the 
Dominion,  because  the  proprietary  right  of  the  Province 
attaching  upon  these  lands  cannot  be  at  the  same  time 
lodged  in  the  Dominion  so  as  to  enable  Canada  to  convey 
the  proprietary  ownership  of  this  land  to  the  plaintiffs. 

The  true  method  of  both  governments,  however,  appears 
to  be  not  to  stand  at  arm's  length,  but  to  engage  in  a  joint 
or  tripartite  transaction  whereby  the  rights  of  the  Indians 
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Judgment,  will  be  secured  through  the  intervention  of  their  protector, 
Boyd,  C.  ^^6  central  government,  and  the  interests  of  Ontario 
guarded  in  respect  to  the  ultimate  enjoyment  of  the  pro- 
ceeds of  the  surrendered  land  in  case  the  baud  of  Indians 
cease  to  exist.  Such  a  combination  of  parties  is  also 
desirable  in  order  that  the  land  may  be  sold  to  the  satis- 
faction of  the  Indians  and  on  proper  terms.  It  is  the 
business  of  the  Dominion  to  protect  the  interests  of  the 
Indians  and  to  see  that  the  best  price  is  obtained  for  the 
land,  and  so  far  as  the  price  is  concerned  that  is  also  the 
concern  of  Ontario.  The  price  goes  to  the  Dominion  to  be 
administered  for  the  benefit  of  the  Indians  so  long  as  a 
man  or  a  successor  of  the  tribe  exists.  But  if  any  of  the 
fund  remains  without  any  Indian  claimant  properly 
entitled,  then  Ontario  is  entitled  to  that  residue  because 
then  the  interest  of  the  Indians  will  have  ended  and  with 
that  the  right  of  supervision  and  administration  on  the  part 
of  the  Dominion. 

The  question  is  left  open  in  the  St  CcUherine's  Milling 
and  Lurribei'  Company  case  (1888),  14  A.  C.  46,  as  to 
**  other  questions  behind,"  i.e.,  with  respect  to  the  right  to 
determine  to  what  extent  and  at  what  periods  the  territory 
over  which  the  Indians  hunt  and  fish,  is  to  be  taken  up 
for  settlement  and  other  purposes.  I  infer  that  these  rights 
will  be  transacted  by  means  of  and  upon  the  intervention 
of  both  general  and  local  governments,  although  the  central 
government  may  choose  to  deal  ex  parte  with  the  Indians 
for  the  extinction  of  their  claims  to  land.  Still  it  appears 
preferable,  for  the  sake  of  the  Indians  themselves,  as  well  as 
for  present  and  future  peace,  that  the  allocation  of 
particular  or  treaty  reserves  as  well  as  the  sales  of  sur- 
rendered lands  should  be  upon  conference  with  the  band 
and  with  the  approval  and  co-operation  of  the  Crown  in 
its  dual  character  as* represented  by  the  general  and  the 
provincial  authorities. 

The  Indian  Act  in  force  at  the  time  the  letters  patent 
were  granted  to  the  plaintiff,  R  S.  C.  ch.  43,  in  its 
enactments  as  to  "reserves  and  the  sale  of  reserves.**  is 
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appropriate  to  the  case  of  public  lands  belonging  to  the   Jadgmant^ 
Dominion  of  Canada,  but  does  not  seem  to  provide  for     Boyd,CL 
cases  like  the  present,  where  the  territory  is  the  property 
of  Ontario.    (See  sees.  41  and  45,  et  seq,) 

Somewhat  diiferent  considerations  apply  to  the   right 
to   deal   with   the  precious  metals  (gold   and   silver)  so 
far  as  the  land  in  question  is  concerned.     According  to 
the  law  of  England  and  of  Canada,  gold  and  silver  mines, 
until  they  have  been  aptly  severed  from  the  title  of  the 
Crown  are  not  regarded  as  partes  soli  or  as  incidents  of 
the  land  in  which  they  are  found.     The  right  of  the  Crown 
to   waste   lands    in   the   colonies    and   the   baser   metals 
therein  contained  is  declared  to  be  distinct  from  the  title 
which  the  Crown  has  to  the  precious  metah   which  rests 
upon   the  royal  prerogative.     Lord  Watson  has  said   in 
Attorney-General  of  Bi'itish  Columbia  v.  Attorney-Oeneral 
of  Canada  (1889),  14  App.  Cas.,  at  pp.  302,  303,  the  sepre- 
rogative  revenues  differ  in  legal  quality  from  the  ordinary 
territorial  rights  of  the  Crown.     These  prerogative  rights, 
however,  were  vested  in  Canada  prior  to  the  Confederation 
by  the  transaction  relating  to  the  civil  list  which  took  place 
between  the  Province  and  Her  Majesty — the  outcome  of 
which   is  found  in  9  Vict.  ch.   114,  a  Canadian  statute, 
which,  being  reserved  for  the  royal  assent,  received  that 
sanction  in  June,  1846.     The  hereditary  revenues  of  the 
Crown,  territorial  and  others  then  at  the  disposal  of  the 
Crown,  arising  in  the  United  Province  of   Canada,  were 
thereby  surrendered  in  consideration  of  provisions  being 
made  for  defraying  the  expenses  of  the  civil  list.     So  that 
while  the   Crown  continued  to  hold    the  legal  title   the 
beneficial  interest  in  them  as  royal  mines  and  minerals, 
producing   or  capable   of  producing  revenue,   passed  to 
Canada.  And  being  so  held  for  the  beneficial  use  of  Canada 
they  passed  by  section  109  of  the  British  North  America 
Act  to  Ontario  by  force  of  site:  see  Attorney- G-eneral  v. 
Mercer  (1883),  8  App.  Cas.,  at  p.  773. 

Now   with  these   royal    mines,    the   Indians    had  no 
<;oncern.     Whatever  their  claim  might  be  to  the  waste 
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lands  of  the  Crown,  and  hunting  and  finhing  thereon,  it 
Boyd,  C.     was  never  recognized  that  they  extended  to  the  gold  and 
silver  of  the  country. 

Having  no  interest  in  the  gold  and  silver  they  could 
surrender  nothing.    The  Dominion  Government  in  dealing 
with  these  particular  Indians  in  1873,  had  no  proprietary 
interest  in  the  gold  and  silver  and  could  make  no  valid 
stipulation  on  that  subject  with  the  Indians  which  would 
affect  the  rights  of  Ontario.     The  Indians  are  not  in  any 
way  represented  in  this  litigation,  and  I  do  not  and  could 
not  prejudice  their  claims  against  any  government  by  what  I 
now  decide.  The  stipulations  on  the  face  of  the  treaty  do  not 
deal  with  the  precious  metals,  but  even  if  it  is  competent 
to  go  behind  the  treaty,  still  it  remains  that  the  Indians  had 
no  interest,  and  the  Dominion  had  no  competence  qtwad 
the.se  royal  mineral  rights.     It  would  appear,  therefore, 
to  be  a  proper  result  from  this  state  of  afiairs  that  while  the 
Dominion  would  be  interested  in   seeing  that  a  proper 
return   was  obtained  for  land  and  baser  minerals — they 
would  have  nothing  to  say  as  to  the  terms  and  price  for 
which  the  Province  should  dispose  of  the  precious  minerals. 
My  conclusion  in  the  matter  of  title  is  in  accord  with 
tiie   opinion   of   Mr.   Justice    Rose  as  expressed  in    the 
unreported  case  of  Caldwell  v.  Fraser,  *  and  is  not  at 
variance  with  the  judgment  of  the  Court  of  Queen's  Bench 
in  Quebec  in  Attoimey-General  of  Canadcc  v.  AttorTiey- 
General  of  Quebec  (1897),  Q.  O.  R  G  Q.  B.  12. 

For  reasons  given  in  the  foregoing  pages,  I  think  the 
plaintiffs'  action  should  be  dismissed  with  .  costs  —  the 
letters  patent  issued  by  the  Dominion  being  invalid. 

A.  H.  F.  L. 


*  See  McPheraon  &  Clark's  Law  of  Mines  in  Canada,  at  p.  15  ;    Amer. 
ft  Eng.  EncycL  of  Law,  2nd  ed.,  at  p.  91.— Rep. 
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McQuillan  v.  The  Municipal  Council  of  the  Town 
OP  St.  Mart's. 

Mwkkipdl  Corporation— Ifotice  of  Action— Dtfective  SidewcUk— 
Particulars. 

A  notice  of  action  against  a  mnnicipal  corporation  of  a  claim  arising  out 
of  a  defective  sidewalk  is  sufiBicient  if  it  state  the  caose  of  the  accident 
together  with  the  name  of  the  street  and  the  particular  side  of  the 
street  and  reasonable  information  as  to  locality  so  as  to  enable  the 
oorporation  to  investigate.  It  is  not  necessary  to  mention  the  exact 
locality. 

This  was  an  action  for  negligence  brought  against  the  Statement. 
defendants  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  the  plaintiff  under  the  circum- 
stances mentioned  in  the  judgment. 

The  trial  took  place  at  Stratford,  before  MacMahon,  J., 
without  a  jury,  at  the  Autumn  Assizes,  1899. 

jUdbee,  Q.C.,  for  the  plaintiff. 
Idington,  Q.C.,  for  the  defendant. 

December  13th,  1899.     MacMahon,  J.  :— 

Action  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  on  the  5th  April  last,  while  walking  on  the 
south  side  of  Queen  street  in  the  town  of  St.  Mary's,  he 
having  slipped  on  a  quantity  of  snow  and  ice  which  it  is 
alleged  the  defendant  corporation  had  negligently  allowed 
to  accumulate  and  form  upon  the  walk  causing  him  to  fall. 

The  plaintiff,  having  on  the  day  in  question  made  a 
purchase  in  Carter  Son  &  Co.'s  store,  which  is  on  the  south 
aide  of  Queen  street,  was  proceeding  west  towards  his 
home,  and  when  about  twenty  feet  from  the  door  of  Carter's 
store  and  opposite  Teskey's  barber  shop,  he  slipped  and  fell 
aa  the  ice,  dislocating  the  wrist  of  his  right  hand,  and  has 
been  practically  unable  to  earn  wages  at  his  employment 
as  a  labourer  ever  since. 

The  pavement  in  front  of  Carter  Son  &  Co.'s  and  Teskey's 
diops  is  of  asphalt,  and  there  is  a  considerable  incline  in 
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Jadgment.    the  pavement  towards  the  west,  and  also  a  slight  incline 
MacMahoo,  towards  the  outer  edge  of  the  walk. 

*^'  There  was  no  by-law  of  the  corporation  requiring  the 

occTipiers  to  clecar  the  snow  in  front  of  their  premises. 

There  was  no  ice  in  front  of  Carter  Son  &  Co/s  shop,  but 
there  were  from  five  to  six  inches  of  ice  in  the  middle  of 
the  walk  in  front  of  the  barber  shop,  the  ice  being  consid- 
erably higher  in  the  centre  than  on  either  the  inner  or  outer 
side  of  the  walk.  The  shop  occupied  by  Teskey  is  in  a 
two-story  building,  the  second  story  being  occupied  as  a 
photographer's  gallery  and  having  a  large  sky-light  in  the 
roof,  upon  which  it  was  said  that  during  a  snow  storm 
quantities  of  snow  lodged,  which,  as  it  melted,  fell  on  the 
pavement,  and  by  the  alternations  of  thawing  and  freezing, 
the  ice  accumulated  on  the  walk  in  front  of  Teskey's  shop. 

Richard  Lucas,  employed  by  the  town  as  foreman  of 
public  works,  whose  duty  it  was  to  look  after  the  sidewalks 
said  he  sprinkled  sand  on  the  walk  in  front  of  Teskey's 
shop  on  Sunday  the  12th  of  March,  but  not  after  that  date. 
Between  the  21st  and  the  28th  of  March,  ten  inches  of  snow 
had  fallen,  and  according  to  the  evidence  of  William  Logan, 
— a  fair  and  impartial  witness, — who  was  employed  in 
Teskey's  shop,  and  who  chopped  the  ice  from  the  walk  a  tew 
days  after  the  plaintiff  was  injured,  the  ice  was  about 
six  inches  thick  in  the  centre,  sloping  to  two  inches  at  the 
sides,  and  had  been  there  for  some  considerable  time  before 
the  accident. 

The  place  where  the  plaintiff  fell  is  on  the  principal 
business  street,  and  between  the  two  principal  hotels  in 
the  town,  and  is  a  leading  thoroughfare  for  pedestrians.  I 
therefore  reach  the  conclusion  that  the  corporation  was 
guilty  of  gross  negligence  in  permitting  a  large  body  of 
snow  and  ice  to  accumulate  and  remain  for  such  a  length 
of  time  on  such  a  thoroughfare. 

Objection  was  taken  by  counsel  for  the  corporation  to 
the  notice  of  the  accident  as  being  insufficient,  as  it  described 
the  accident  as  having  taken  place  opposite  the  store 
occupied  by  Carter  Son  &  Co.,  when  in  fact  it  was  opposite 
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Teskey's  shop.    As  already  pointed  out,  the  plaintifF  fell  Judgnwnl 
«bout  twenty  feet  from  the  door  of  Carter  Son  &  Co.'8  MadMahon, 
store,  or  about  eight  feet  from  the  west  corner  of  the         •^* 
building  occupied  by  them.      The  statute  R  S.  O.  ch.  223, 
8ec.  606,  sub-sea  3,  requires    "notice  in  writing  of  the 
accident  and  the  cause  thereof."     It  is  not  necessary,  under 
the  statute,  to  mention  the  exact  locality.      What  is  re- 
quired is  that  the  notice  should  state  the  cause  of  the 
accident,  that  is,  whether  caused  by  a  hole  in  the  walk,  by 
a  defective  plank,  by  a  fall  occasioned  by  accumulation  of 
ice  on  the  walk,  etc.,  which,  together  with  the  name  of  the 
street,  and  the  particular  side  of  the  street,  and  reasonable 
information  as  to  locality  so  as  to  enable  the  corporation 
to  investigate,  is  all  that  can  be  called  for. 

There  will  be  judgment  for  the  plaintifF  for  $300  and 
costs. 

A.  H.  P.  L. 
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Turtle  et  al.  v.  Township  of  Euphemia. 

Ditches  and  Waiercattrsea  A  ct^ Award — Engineer-- Appo'mtmeiU — Revoca- 
tion— Notice— Jurisdiction — Estoppel — Appeal, 

By  sec.  4  (1)  of  the  Ditches  and  Watercourses  Act,  R.  S.  O.  ch.  285» 
it  is  provided  that  "  every  muDicipal  council  shall  name  and  appoint 
by  by-law  (Form  A.)  one  person  to  be  the  engineer  to  carry  out  tke pro- 
visions of  this  Act,  and  such  engineer  shall  be  and  continue  an  officer 
of  such  corporation  until  his  appointment  is  revoked  by  by-law  (of 
which  he  shall  have  notice)  and  another  engineer  is  appointed  in  his 
stead,  who  shall  have  authority  to  commence  proceedings  under  thia 
Act  or  to  continue  such  work  as  may  have  been  already  undertaken." 

The  defendants'  council  duly  appointed  R.  such  engineer,  and  he  accepted 
the  office.  Subsequently  they,  without  any  notice  to  him,  and  with* 
out  any  by-law  expressly  revoKing  his  appointment,  duly  passed  a  by- 
law purporting  to  appoint  S.  as  such  engineer ;  the  latter  by-law  m 
no  way  referring  to  the  former  or  to  R. : — 

HM,  that  the  prior  appointment  had  not  been  revoked  ;  that  S.  did  not 
become  **  the  engineer  ; "  and  that  an  award  purporting  to  be  made  by 
him  as  such  engineer  under  the  Act  was  invalid. 

8.  was  not  de  jure  the  engineer,  because  R.'s  appointment  had  not  been 
revoked  by  by-law,  either  with  or  without  notice  to  him ;  nor  could 
the  defendants  assert  that  S.  was  dejacto  the  engineer,  for  he  had  not 
the  reputation  of  bein^  the  en^neer. 

QiMsre,  whether  the  notice  required  is  one  of  intention  to  revoke  or  of 
having  revoked. 

Held,  aUo,  even  supposing;  that  consent  could  confer  jurisdiction,  or  that 
the  plaintiffs  might  waive  or  be  estopped  from  urging  an  objection  to 
S.'s  jurisdiction,  that  there  was  no  reasonable  evidence  of  any  such  con- 
sent, waiver,  or  estoppel ;  for  the  plaintiffs'  requisition  called  for  **  tiie 
enffineer,"  and  they  were  ignorant  that  R.  had  not  been  properly  super- 
seded. The  point  was  raised  upon  an  appeal  M^ainst  the  award  and 
was  overruled  ;  but,  as  it  went  to  the  root  of  tne  jurisdiction  of  the 
whole  proceedings,  including  such  appeal,  there  was  nothing  in  such 
proceedings  which  could  prevent  a  consideration  of  the  question  now. 

Statement.  This  was  an  action  brought  to  enjoin  the  defendants 
from  enforcing  an  award  made  by  one  Angus  Smith,  pur- 
porting to  act  as  the  engineer  of  the  defendants,  the 
corporation  of  the  township  of  Euphemia,  under  the 
Ditches  and  Watercourses  Act,  in  respect  to  a  ditch 
adjacent  to  the  respective  lands  of  the  plaintiffs  in  the 
township,  and  to  compel  them  to  provide  means  for  carry- 
ing away  the  water  descending  through  a  road  side  ditdi, 
and  for  damages  for  injuries  sustained  by  reason  thereof. 
The  facts  are  stated  in  the  judgment. 

The  action  was  tried  at  Sarnia  before  Mereditb,  J. 
without  a  jury,  on  the  27th  November,  1899. 
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T,  0,  Meredith  and  Dromgole,  for  the  plaintiffs. 
W.  J.  Hanna,  for  the  defendants. 

February  8, 1900.    Meredith,  J. : — 

The  plaintiffs  attack  an  award  purporting  to  have  been 
made  under  and  pursuant  to  the  provisions  of  the  Ditches 
and  Watercourses  Act ;  and  their  first  contention  is  that  it 
was  not  made  by  any  person  authorized  by  law  to  make 
such  an  award  :  and  if  they  be  right  in  that  contention  the 
Award  is  invalid  and  entirely  without  legal  force  or  effect, 
and  none  of  the  saving  clauses  of  the  Act  can  help  it ; 
unless,  indeed,  these  plaintiffs  be  in  some  way  precluded 
from  the  benefit  of  such  contention.  The  power  to  make 
any  such  award  is  wholly  statutory,  and,  unless  made  by 
the  person  empowered  to  make  it,  is  not  an  award  under 
the  Act  at  all.    The  objection  is  a  formidable  one. 

Then,  was  the  award  made  by  a  person  unauthorized  to 
make  it  ? 

The  Act  provides  that  it  shall  be  made  by  one  person 
to  be  named  and  appointed  by  the  municipal  council  to  be 
the  engineer  in  their  municipality  to  carry  out  the  provi- 
sions of  the  Act ;  that  the  municipal  council  shall  by  by- 
law name  and  appoint  such  engineer,  and  that  he  shall  be 
and  continue  an  officer  of  the  corporation  until  his  appoint- 
ment is  revoked  by  by-law  (of  which  he  shoM  have  notice) 
and  another  engineer  be  appointed  in  his  stead.* 

The  municipal  council  of  the  defendants  appointed  James 
Robertson  such  engineer,  in  manner  provided  by  the  Act, 
on  the  27th  day  of  April,  1895 ;  and  he  accepted  the  office 
and  acted  and  continued  in  it. 

On  the  12th  day  of  February,  1898,  they,  without  any 
notice  to  such  engineer,  and  without  any  by-law  expressly 
revoking  his  appointment,  passed  a  by-law  purporting  to 
appoint  Angus  Smith  as  such  engineer ;  in  both  cases  of 
appointment  usiiig  the  form  prescribed  by  the  Act;  the 

*  The  Ditohea  and  Waterooarses  Act,  R.  S.  O.  ch.  285,  sec.  4  (1). 
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Judgment,  latter  by-law  in  no  way  referring  to  the  former  or  the 
lieradith,  J.  engineer  appointed  by  it. 

The  main  question  is  :  Has  the  first  appointment  been 
revoked,  as  the  Act  expressly  requires  ?  If  not,  the 
plain  words  of  the  Act  are  that  James  Robertson  is  and 
continues  in  office ;  and  so  Angus  Smith  never  became  "  the 
engineer." 

Everything  turns  upon  the  meaning  of  the  enactment ; 
the  case  in  this  respect  is  not  one  depending,  in  any  sense^ 
upon  any  common  law  rights  or  rules.  The  Legislature 
has  said  who  is  to  be  cuid  continue  the  engineer,  and  the 
Act  alone  must  be  looked  to  to  find  out  which  of  these 
two  persons  is  de  jure  the  engineer,  for  there  can  be  but 
"  one  person  "  who  is  "  the  engineer : "  sec.  4. 

Clearly  and  admittedly  James  Robertson  was  the  engi- 
neer ;  and,  clearly  and  admittedly,  if  his  appointment  has 
not  been  revoked  by  by-law  (of  which  he  has  had  notice) 
he  is  and  continues  such  engineer :  the  plain  words  of  the 
Act  require  it. 

So  that  it  comes  down  to  this :  Can  the  revocation  by 
by-law  (of  which  the  engineer  shall  have  notice)  be  by 
implication  arising  from  the  passing  of  a  by-law  purport- 
ing to  appoint  another  to  the  office,  in  form  as  if  the  office 
was  vacant ;  and  does  any  such  implication  arise  ?  That 
is,  it  comes  down  to  this  apart  from  any  question  as  to 
notice  of  the  by-law. 

Now,  the  words  of  the  Legislature  are :  ''  Shall  be  and 
continue  *  *  until  his  appointment  is  revoked  by  by- 
law (of  which  he  shall  have  notice)  and  another  engineer 
is  appointed  in  his  stead  : "  that  is,  appointed,  as  the  Act 
before  provides,  by  by-law  (form  A.). 

The  three  things  are  expressly  required  :  revocation  by 
by-law,  notice,  and  the  appointment  by  by-law  of 
another  "  in  his  stead.'' 

The  revocation  by  by-law  of  which  there  has  been 
notice  is  not  enough;  he  still  continues  in  office  until 
another  is  appointed  in  his  stead. 

Have  I  any  right  to  say  that  the  mere  appointment  of 
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anoiher  is  sufficient  ?  The  Legislature  has  not  said  so ;  its  Jadgment, 
first  requisite  is  revocation  by  by-law  of  which^  there  shall  Meredith,  J. 
be  notice.  Can  I  rightly  disregard  that,  and  hold  it  to  be 
of  no  effect  ?  Can  I  rightly  hold  that  the  Act  may  be  read 
as  if  those  provisions  were  completely  blotted  out,  as  if  the 
only  requirement  were  the  appointment  of  another  by  by- 
law ?  That  must  be  done  if  Angus  Smith  is  de  jure  the 
engineer.     There  is  no  escape  from  it. 

Now,  whatever  notions  I  might  have  of  the  necessity 
for,  or  wisdom  of,  that  which  the  Legislature  in  plain 
words  provides,  I  must  give  effect  to  it  I  have  no  right 
to  adjudicate  away  any  part  of  an  enactment  because  it 
might  seem  to  me  needless.  And  I  would  go  further  and 
say,  that  where  the  Legislature  has  provided  for  revoca- 
tion by  by-law,  notice,  and  an  appointment  by  by-law,  I 
have  no  right  to  say  that  the  first  is  included  in  the  last, 
and  therefore  it  was  a  waste  of  words  to  provide  for  the 
first ;  but  rather,  if  ordinarily  that  might  be  said,  I  ought 
to  consider  that  the  Legislature  intended  them  to  be 
treated  as  separate  and  distinct  things  under  this  Act. 

It  is  surely  but  right  to  give  the  persons  who  made  this 
law  credit  for  both  knowing  and  saying  that  which  they 
meant,  and  saying  no  more  than  they  meant. 

And  the  facts  of  this  particular  case,  in  my  judgment, 
shew  that  there  was  no  waste  of  words,  but  that  the  three 
requirements  of  the  Act  were  not  unwisely  provided. 

The  facts  I  refer  to  are  these :  Mr.  Robertson  had  been 
for  several  years  the  engineer ;  the  municipal  corporation 
was  in  respect  of  its  roads  directly  and  considerably  inter- 
ested in  the  drainage  in  question ;  they  had  in  the  year 
1897  initiated  proceedings  under  the  Act  in  respect  of  this 
drainage;  and  in  those  proceedings  this  engineer  made 
an  award  which  was  not  in  accordance  with  the  wishes  of 
the  municipal  council ;  that  award  was  for  some  technical 
defect  set  aside  in  June  of  that  year ;  in  February  follow- 
ing the  by-law  appointing  Mr.  Smith  was  passed,  and 
in  July  following  his  award  was  made  on  proceedings  ini- 
tiated by  the  plaintiff  Turtle — ^an  award  requiring  the 
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Jadgment.  construction  of  a  drain  commencing  not  upon  the  plain- 
Meredith,  J.  tiffs  land  l^ut  upon  the  defendants'  highway,  and  running 
along  that  highway  more  than  half  its  distance,  doing  the 
work  of  a  road  ditch  and  taking  water  by  the  road  aide 
ditch  a  distance  from  the  point  of  commencement  greats 
than  the  Act  permits  to  be  assessed  for  benefit  so  derived : 
a  course  entirely  different  from  Mr.  Robertson's,  and  one 
quite  in  accordance  with  the  wishes  of  those  who  had 
so  recently  appointed  Mr.  Smith  in  Mr.  Robertson's  place, 
or  intended  and  endeavoured  to  do  so. 

Where  persons  have  the  power  of  appointment  of  the 
judges  of  their  own  cases,  every  prerequisite  to  such  an 
appointment  may,  by  their  opponents,  be  fairly  considered 
a  matter  of  something  more  than  mere  form. 

It  is  begging  the  question  to  say  that  the  appointment 
of  Mr.  Smith  to  the  single  office  of  engineer  must  neces- 
sarily have  ousted  Mr.  Robertson  from  that  office ;  for  the 
question  is :  Has  Mr.  Smith  ever  been  duly  appointed ;  has 
he  ever  become  the  engineer  ? 

It  does  not  require  authority  for  the  proposition  that 
where  an  office  is  held  during  will  or  pleasure  the  appoint- 
ment of  another  to  that  office  is  a  sufficient  expression  of 
the  determination  of  the  will  or  pleasure  under  which 
theretofore  it  had  been  held:  a  sufficient  determination 
of  all  right  of  the  person  theretofore  holding  under  such 
will  or  pleasure.  But  Mr.  Robertson  did  not  hold  office 
at  the  mere  will  or  pleasure  of  the  municipal  council ;  it 
was  by  virtue  of  the  enactment,  by  the  mandate  of  the 
Legislature,  that  he  was  continued  in  that  office  until  the 
three  things  before  mentioned  were  done ;  and  not  having 
been  done,  the  attempt  to  appoint  Mr.  Smith  was  futile, 
in  my  opinion. 

Other  enactments  of  the  same  Legislature  seem  to  me  to 
support  the  views  1  have  expressed  as  to  this  enactment; 
the  Municipal  Act  provides  (sec  282)  that  every  coundl 
shall  appoint  a  clerk  and  (sec.  288)  a  treasurer  and  (see. 
295)  assessors  and  collectors  and  (sees.  299  and  300)  audi* 
tors;  and   (sec  321)  that  all  officers  appointed  by  the 
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council  shall  hold  oflSce  until  removed  by  the  council.  So  J^^dffamt^ 
that  such  officers  hold  office  at  the  pleasure  of  the  council,  MeEoditb*  J. 
and  in  cases  where  the  appointment  should  be  made 
Annually,  but  is  not,  the  last  mentioned  section  prevents  a 
vacancy  until  action  is  taken  by  the  council.  Section  300 
expressly  provides  that  the  Toronto  auditors  shall  hold 
office  during  the  pleasure  of  the  council ;  and  sec.  8,  sub- 
sec.  28,  of  the  Interpretation  Act  provides  that  all  officers 
appointed  by  the  Lieutenant-Governor  shall  hold  office 
during  pleasure  only.  The  difference  in  the  language  of 
the  Act  in  question  shews  that  the  tenure  of  the  engineer 
is  to  be  something  different.  If  sec.  321  of  the  Municipal 
Act  applies  to  him,  it  must  be  that  in  his  case  the  office 
shall  be  held  until  he  is  removed  by  the  council  in  manner 
provided  for  in  the  Act  in  question,  that  is,  by  by-law 
revoking  his  appointment,  of  which  he  shall  have  notice, 
and  by  by-law  appointing  another  in  his  stead  :  so  giving 
full  eflfect  to  both  Acts. 

I  have  spoken  fully  upon  the  absence  of  a  by-law  revok* 
ing  Mr.  Robertson's  appointment ;  and  shall  now  add  a  few 
words  on  the  want  of  notice  of  such  a  by-law. 

In  the  first  place,  it  will  be  observed  that  it  is  not  notice 
of  the  appointment  of  another  that  is  required  ;  the 
appointment  of  another  is  expressly  required,  and  it  must 
be  by  by-law,  but  no  notice  of  it  is  required  or  mentioned ; 
the  three  things  are  treated  as  separate  and  distinct,  a 
by-law  of  revocation,  and  notice,  and  then  a  by-law  of 
appointment. 

Now,  it  does  not  seem  quite  clear  to  me  whether  the 
notice  is  of  intention  to  revoke  or  of  having  revoked  the 
appointment ;  the  more  literal  reading  of  the  section 
points  to  the  latter,  but  there  is  very  much  to  be  said  in 
favour  of  the  former ;  having  regard  to  the  works  upon 
which  the  engineer  may  be  engaged  at  the  time,  and  also  to 
the  power  of  the  municipal  council  to  appoint  even  where 
the  municipal  corporation  is  directly  interested  in  the 
work,  it  may  well  have  been  thought  that  there  should  be 
some  hearing  by  the  council  of  objection  to  their  proposed 
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Jndgment.  action,  if  any,  before  they  could  exercise  the  power  con- 
Meredith,  J.  ferred  on  them.  But,  however  that  may  be,  I  have  found 
as  a  fact  that  no  notice  of  the  by-law  in  question  was. 
given  to  Mr.  Robertson.  In  the  spring  of  the  year  (1898) 
he  acquired  some  knowledge  of  it,  probably  through 
the  newspapers,  and  afterwards  during  that  season  had 
some  conversation  with  the  township  clerk  in  a  casual 
way  upon  the  subject ;  but  no  written  notice  was  ever 
given  to  him ;  and,  if  verbal  notice  would  do,  I  cannot  con- 
sider such  knowledge  so  acquired  as  equivalent  to  notice  i 
see  The  Qmen  v.  Saddlers  Go.  (1863),  10  H.  L.  C.  404 ;  HiU 
V.  Tlie  Queen  (1852-4),  8  Moore  P.  C.  138;  and  VerTion 
V.  Corporation  of  Smith's  Falls  (1891),  21  0.  R.  331. 

In  my  opinion,  Mr.  Robertson  continued  and  Mr.  Smith 
was  not  de  jure  the  engineer  under  the  Act  when  the 
award  in  question  was  made. 

Then,  can  the  defendants  say  that  Mr.  Smith  was  at  all 
events  de  facto  the  engineer  ?  If  so,  this  attack  upon  the 
award  must  fail,  for  it  would  be  intolerable  if  such  an 
act  of  such  a  public  officer  would  invariably  depend  for  ita 
legality  upon  the  regularity  of  his  appointment  And  this^ 
consideration  is  at  first  sight  very  apt  to  prepossess  one 
in  favour  of  the  defendants  upon  this  branch  of  the  case ; 
but  second  thoughts  make  it  very  plain  to  me  that  this 
principle  cannot  be  applied  in  the  defendants'  favour;, 
that  they,  at  all  events,  cannot  assert  that  Mr.  Smith  was 
de  facto  the  engineer.  In  order  that  that  character  can  be 
established  it  is  first  necessary,  in  such  a  case  as  this,  that 
the  man  should  have  had  the  reputation  of  being  the  engi- 
neer. How  can  those  who  so  recently  attempted  to  appoint 
him  say  that  he  had  the  reputation  of  being  the  engineer  ? 
They  are  supposed  to  have  known  the  law,  and  they  knew 
the  fact  that  Mr.  Robertson's  appointment  had  not  been 
revoked,  and  they  probably  knew  that  no  notice  was 
given,  and  that  Mr.  Smith's  appointment  was  not  made  in 
his  stead;  for  they  seem  to  have  treated  the  office  as 
vacant  at  the  end  of  each  municipal  year  and  to  have 
passed  a  by-law  each  year  filling  the  vacancy  all  through 
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Mr.  Robertson's  term,  as  well  as  when  they  attempted  to  Judgment, 
appoint  Mr.  Smith.  Meredith,  J. 

It  is  a  great  pity  that  none  of  the  council  nor  the  clerk 
took  the  trouble  to  read  the  Act ;  for  if  they  or  he  had,  it 
is  highly  probable  that  they  would  have  done  just  what 
the  Act  literally  requires,  and  to  avoid  any  difficulty 
would  have  given  the  notice  both  before  and  after  passing 
the  by-law.  It  is  very  improbable  that  any  of  them  would 
have  had  that  little  knowledge  which  would  have  made  it 
dangerous  to  have  thought,  and  procured  action  upon  the 
idea,  that  under  this  Act  a  by-law  appointing  is  also  a 
by-law  revoking,  and  that  notice  is  immaterial. 

I  am  of  opinion  that  these  defendants  cannot  support 
the  award  on  the  ground  that  it  was  made  by  one  who  was 
de  facto  though  not  de  jure  the  engineer :  see  Rex  v. 
Corporation  of  Bedford  Level  (1805),  6  East  356,  and 
Sye^8  V.  Speera  (1896),  28  O.  R.  188. 

These  seem  to  me  to  be  the  main  features  of  this  branch. 
of  the  case,  though  little,  if  at  all,  relied  upon  in  the  argu- 
ment for  the  defendants. 

Mr.  Hanna's  substantial  contention  was  that  there  was 
a  waiver  of  this  objection  to  the  award ;  and  that  the 
plaintiffs  were  estopped  by  their  conduct  from  raising  it. 

It  has  been  said  that  there  cannot  be  any  estoppel  in 
such  a  case  as  this,  where  there  is  a  complete  want  of 
jurisdiction,  and  of  course  consent  cannot  (unless  it  is  so 
provided)  confer  jurisdiction,  though  it  has  always  seemed 
to  me  quite  reasonable  to  say  that,  though  consent  cannot 
confer  jurisdiction,  a  party  may  yet  be  estopped  from 
shewing  want  of  jurisdiction,  that  is,  he  may  be  precluded 
from  raising  the  point. 

But,  assuming  that  consent  could  confer  jurisdiction,  and 
that  the  plaintiffs  might  waive,  or  be  estopped  from  urg- 
ing, the  objection ;  there  is  no  reasonable  evidence  of  any 
such  consent,  waiver,  or  estoppel  against  either  plaintiff — 
very  certainly  none  against  the  plaintiff  Elliott. 

The  plaintiff  Turtle's  requisition  called  for  *'the  eng* 
ineer ; "  it  was  the  act  of  the  township  clerk  that  brought  in 
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Judgment.  Mr.  Smith  instead  of  Mr.  Robertson ;  this  plaintiff  had  noth- 
Meredith,  J.  ^^^g  to  do  with  that ;  the  blame  rests  with  the  council  and 
the  clerk,  if  he  were  not  the  engineer.  Neither  plaintiff 
knew  who  was  the  engineer ;  they  had  no  doubt  heard  that 
Mr.  Smith  had  been  appointed ;  but  there  is  nothing  what- 
ever  to  shew  that  they  knew,  or  either  of  them  knew,  that 
Mr.  Robertson's  appointment  had  not  been  revoked  by 
by-law  of  which  he  had  had  notice.  The  point  was  raised 
upon  the  appeal  against  the  award  and  was  overruled ;  but, 
as  it  goes  to  the  root  of  the  jurisdiction  of  the  whole  pro- 
ceedings, including  the  proceedings  on  the  appeal,  neither 
that  opinion  nor  anything  in  the  appeal  proceedings  can 
prevent  a  consideration  of  the  question  now. 

Upon  this  first  ground  of  attack  upon  the  award  the 
plaintiffs  must,  in  my  judgment,  succeed,  and  it  therefore 
becomes  unnecessary  for  me  to  consider  any  other  of  the 
several  objections  made  against  its  validity. 

The  defendants  will,  accordingly,  be  restrained  by  per- 
petual injunction  from  enforcing  the  award  against  the 
plaintiffs. 

The  defendants  being  unprepared  to  meet  the  other 
branch  of  the  plaintiffs'  claim  at  the  trial,  it  was  there 
agreed,  between  the  parties,  that  there  should  be  a  refer- 
ence to  the  proper  local  officer  of  all  matters  in  ques- 
tion between  the  parties  therein.  It  will,  therefore,  be 
referred  to  the  local  Master  at  Samia  to  ascertain  and 
state  what,  if  any,  damages  the  plaintiffs  or  either  of  them 
have  or  has  sustained  by  reason  of  the  matters  complained 
of  in  the  4th,  5th,  and  6th  paragraphs  of  the  plaintiffs'  state- 
ment of  claim,  and  whether  or  not  the  plaintiffs,  or  either 
of  them,  should  have  any,  and  if  any  what,  injunction  in 
respect  thereof. 

If  the  plaintiffs  elect  to  take  a  reference,  further  directions 
and  all  questions  of  costs  of  the  reference  will  be  reserved 
until  after  the  Master  has  made  his  report 

If  a  reference,  the  plaintiffs  will  have  their  costs  of  the 
action  in  any  event,  other  than  the  costs  reserved ;  if  no 
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reference,  they  will  have  their  costs  of  the  action  forth-   Jndgmant. 
with.  Meradith,J. 

Before  parting  with  this  case  it  may  not  be  amiss  to 
BUg^st  to  the  parties  the  imagination  of  the  substantial 
and  effective  system  of  drainage  which  the  amount 
expended  in  the  costs  of  this  action  might  have  procured 
for  them:  or  the  still  more  handsome  structure  (a  sort 
of  miniature  Thames  embankment  in  earth)  which  the 
amount  which  must  yet  be  expended  in  costs  would  buy  if 
the  case  go  on  through  the  several  stages  of  appeal  open  to 
it ;  nor  to  add  that,  no  matter  what  the  eventual  outcome 
of  the  litigation,  they  might  find  it  more  profitable  to  have 
anew  award  made  by  a  competent  and  impartial  engineer — 
one  who  has  not  expressed  or  formed  any  opinion  upon  the 
subject  yet — to  be  duly  appointed  by  the  defendants' 
council.  •  ' 

£.  B.  B. 
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[DIVISIONAL  COURT.] 

Trusts  and  Guarantee  Company  v.  Hart. 

Qift — Parent  and  Child— Fiduciary  KdatioMhq)— Influence — PremtmpUom 
— Onus — Absence  of  IndependetU  Advice, 

For  fifteen  years  before  hb  father's  death  the  defendant  managed  hia 
father's  business  generally,  and  did  all  his  banking  under  a  power  of 
attorney.  After  the  death  of  the  father,  at  the  age  of  78,  in  Septem- 
ber, 1S98,  the  son  claimed  a  sum  of  $20,000,  represented  by  a  bank 
deposit  receipt  dated  3rd  June,  1893,  payable  to  himself,  which  he 
alleged  was  a  gift  from  his  father  to  himself  or  his  children,  and  which 
he  obtained  by  drawing  as  his  father's  attorney  a  cheque  for  the 
amount  in  his  own  favour  upon  his  father's  account,  llie  father  died 
intestate,  leaviag  the  defendant  and  two  other  children.  The  sum  of 
f  20, 000  represented  more  than  one- fourth  of  the  value  of  the  estate. 
The  trial  Judge  found  that  the  amount  was  a  gift  to  the  defendant's 
children,  and  ordered  it  into  Court  for  their  benefit : — 

Heldf  reversing  that  judgment,  that,  on  grounds  of  public  policy,  the 
presumption  was  that  the  gift,  even  though  freely  made,  was  the  effect 
of  the  influence  induced  by  the  confidential  relationship  which  existed, 
and  the  onus  was  on  the  defendant  to  shew  that  his  father  had  inde- 
pendent advice,  or  adopted  the  transaction  after  the  influence  was 
removed,  or  some  equivalent  circumstances. 

Morley  v.  Loughnan,  [1893]  1  Ch.  736,  Bhodes  v.  BaU  (1865),  L.  R.  1  Ch. 
252,  and  Liles  v.  Terry,  [1893]  2  Q.  B.  679,  followed. 

The  rule  is  not  confined  to  the  cose  of  trustee  and  cestui  que  trusit  but  ia 
applicable  to  every  case  where  confidence  has  been  reposed,  and 
the  fact  that  the  benefit  obtained  has  not  been  so  obtained  for  the  per- 
sonal benefit  of  the  person  in  whom  the  confidence  was  reposed,  does 
not  affect  the  application  of  the  principle. 

Evidence  was  given  to  the  effect  that  the  deposit  receipt  was  taken  in  the 
defendant's  name  in  lieu  of  a  promissory  note  made  bv  the  father  in 
1895,  which  itself  was  a  renewal  of  an  earlier  note  made  in  favour  of 
the  son  as  a  settlement  for  his  children,  and  that  both  notes  had  been 
destroyed : — 


held,  that  the  notes,  if  they  existed  at  all  for  the  purpose  allesed, 

incomplete  gifts,  not  binding  upon  the  deceased  or  his  estate.  The  hand 
by  which  the  transfer  of  the  $20,000  was  effected  was  that  of  the  son,  and 
the  ratification  rested  almost  wholly  upon  the  evidence  of  the  son  and  his 
wife,  who  kept  the  matter  a  secret  until  after  the  death.  The  father  at 
the  time  the  transaction  was  carried  out  in  June,  1898,  was  not  legally 
bound  to  pay  his  note ;  he  was  ill  and  old  ;  and  the  only  adviser  to 
whom  he  had  recourse  was  the  defendant.  Therefore,  that  time,  and 
not  the  time  when  the  notes  were  said  to  have  been  given,  was  the  time 
at  which  the  gift  must  be  taken  to  have  been  made,  if  at  all,  and  at 
which  the  effect  of  the  lack  of  independent  advice  was  to  be  con- 
sidered. 

Stotement.  This  was  an  action  by  the  administrators  of  the  estate 
of  James  Hart,  deceased,  to  recover  the  sum  of  $20,000, 
which  it  was  alleged  tbe  defendant  George  D.  Hart,  a  son 
of  the  deceased,  appropriated  to  his  own  use  out  of  the 
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assets  of  the  business  of  a  general  store  which  tbe  deceased  IStatenwnt. 
<»rried  on  at  the  town  of  Picton,  and  which  the  defendant 
Geoi^e  D.  Hart,  for  many  years  before  the  death  of  his 
father,  managed  under  a  power  of  attorney.  The  defen- 
dant George  D.  Hart  alleged  that  the  money  (represented 
by  a  deposit  receipt  in  his  favour  issued  by  the  defendants 
the  Standard  Bank  of  Canada)  was  a  gift  from  his  father 
to  himself  or  to  his  children.  The  facts  are  stated  in  the 
judgment. 

The  action  was  tried  at  Picton,  by  Meredith,  J.,  who 
found  that  a  gift  to  or  settlement  upon  the  children  of  the 
defendant  George  D.  Hart  was  established  by  the  evidence, 
and  ordered  that  they  should  be  added  as  parties,  and  the 
money  paid  into  Court  for  their  benefit,  and  dismissed  the 
action  without  costs. 

From  this  judgment  the  plaintiffs  appealed,  and  the 
defendant  George  D.  Hart  made  a  cross-appeal  on  the 
question  of  costs. 

The  appeals  were  heard  by  Armour,  C.J.,FALCONBRiDaB 
and  Street,  JJ.,  on  the  9th  and  10th  November,  1899. 

Osier,  Q.C.,  and  E.  M,  Young,  for  the  plaintiffs.  There 
was  fairly  strong  evidence  of  the  existence  of  a  promissory 
note,  but  not  of  its  being  intended  as  a  gift  to  the  defen- 
dant's children.  There  was  no  consideration  for  the  note, 
no  interest  was  collected,  and  there  was  no  presentment  for 
payment.  The  note  cannot  support  the  subsequent  trans- 
action, and  the  evidence  does  not  establish  a  gift :  In  re 
Whitaker  (1889),  42  Ch.  D.  119 ;  Cochrane  v.  Moore  (1890), 
25  Q,  B.  D.  57;  Lyte  v.  Peny  (1542),  1  Dyer  49a  ;  G-aaon 
V.  Rich  (1886),  19  L.  R.  Ir.  391 ;  Morley  v.  Loughnan, 
[1893]  1  Ch.  736,  752. 

Ayleaworth,  Q.C.,  and  G.  H.  Widdijield,  for  the  defendant 
George  D.  Hart  and  the  infant  defendants.  It  is  not 
pretended  that  there  was  any  consideration  for  the  note, 
but  the  defendant  had  worked  for  his  father  for  years,  and 
it  was  intended  by  the  note  to  settle  the  amount  which 
should  be  devoted  to  the  benefit  of  his  children.     There 


416  THE  ONTARIO  REPORTS.  [VOU 

Aignmcnt  was  no  reason  why  the  deceased  should  not  settle  a  sum 
of  money  upon  his  grandchildren,  and  the  evidence  is 
amply  sufficient  to  support  the  settlement  :  Green  v^ 
McLeod  (1896),  23  A.  R.  676 ;  SherraU  v.  Merchants  Bank 
of  Canada  (1894),  21  A.  R.  473;  Haigh  v.  Brooks  (1839)^ 
10  A.  &  R  309,  319.  320. 

R,  Wardrop,  for  the  defendants  the  Sbindard  Bank  of 
Canada,  asked  for  costs. 

Osier,  in  reply,  referred  to  the  cases  collected  in  Shei^ratt 
V.  Merchants  Bank  of  Canada,  21  A.  R.  473. 

February  12, 1900.     Street,  J.:— 

The  defendant  George  D.  Hart  had  acted  from  the  year 
1883  down  to  the  time  of  the  death  of  his  father,  the 
deceased  James  Hart,  in  September,  1898,  as  the  manager 
of  his  business  at  the  town  of  Picton.  In  ]887  George 
married,  and  he  and  his  wife  and  the  deceased  from  that 
time  forward,  with  the  three  children  who  were  bom  of  the 
marriage,  lived  together  at  the  back  of  or  over  the  shop  of 
the  deceased  until  his  death.  The  deceased  had  been  ill 
for  two  years  before  his  death,  but  it  was  not  until 
about  the  24th  May,  1898,  that  his  illness  became  serious, 
and  acute.  The  defendant  George  D.  Hart  transacted  the 
whole  of  the  banking  business  of  his  father  from  1883, 
under  a  power  of  attorney  under  seal  authorizing  him  to 
sign  cheques  and  accept  and  sign  drafts,  bills  of  exchange^ 
and  all  other  documents  necessary  for  conducting  his- 
father's  business  with  the  Standard  Bank  at  Ficton.  He 
bad  the  entire  control  and  handling  of  the  cash,  and  took 
what  he  wished  for  the  use  of  himself  and  his  family, 
without  rendering  any  account  to  his  father,  who  appears, 
to  have  trusted  him  implicitly.  The  deceased  had  two 
other  children,  a  son  James,  who  had  a  shop  at  a  place 
called  Demorestville,  and  a  daughter  Mrs.  Bongard,  who 
also  lived  away  from  him.  The  manager  of  the  Standard 
Bank,  where  the  account  of  the  deceased  was  kept,  stated 
that  he  had  been  manager  at  Ficton  for  eleven  years,  and 


XXXI.]  TRUSTS  AND  GUARANTEE  CO.  V.  HART.  41T 

that  in  that  time,  although  his  oflScys  was  only  two  doors   Judgment, 
from  the  »hop  of  the  deceased,  he  had  never  signed  cheques    street,  J. 
upon  his  own  account — all  had  been  drawn  by  George  under 
the  power  of  attorney. 

After  the  death  of  his  father,  Qeorge  claimed  a  sum  of 
$20,000,  represented  by  a  deposit  receipt  of  the  Standard 
Bank,  payable  to  himself,  bearing  date  on  3rd  June,  1898, 
which  he  alleged  was  a  gift  from  his  father.  The  money 
represented  by  this  deposit  receipt  had  been  at  the  credit 
of  the  deceased  in  the  Standard  Bank  in  the  shape  of  a 
deposit  receipt  for  $17,000,  and  accrued  interest  and  cash 
at  the  credit  of  his  current  account,  down  to  the  3rd  June, 
1898,  when  the  defendant  George,  purporting  to  act  under 
the  power  of  attorney  from  his  father,  had  surrendered 
the  deposit  receipt,  the  amount  of  which  with  the  accrued 
interest  was  then  placed  to  the  credit  of  the  deceased. 
George  then  drew  a  cheque  payable  to  himself,  for  $20,000, 
signed  his  father's  name  to  it  under  the  power  of  attoniey, 
and  handed  it  to  the  bank,  who  then  at  his  request  issued 
a  new  deposit  receipt,  payable  to  George,  for  the  $20,000. 

This  transaction  does  not  appear  to  have  been  known  to 
any  person  outside  the  bank  manager,  George,  and  his  wife, 
until  after  his  father's  death.  George  sent  for  his  brother 
James  a  fortnight  before  the  father's  death  for  the  special 
purpose  of  discussing  the  desirability  of  a  settlement  of 
the  father's  affairs,  in  view  of  his  approaching  death,  and 
in  the  discussion  which  then  took  place  between  the 
brothers,  both  in  the  presence  of  and  in  the  absence  of  the 
&ther,  the  fact  of  this  gift  was  not  made  known  to  James, 
and  the  proposed  arrangement  of  the  affairs  of  the  father 
was  discussed  by  James  in  ignorance  of  any  such  transac- 
tion. No  settlement  was  in  fact  arrived  at,  and  the  father 
died  intestate.  The  present  plaintiffs  were  appointed 
administrators  of  his  estate,  and  the  transaction  was  first 
broaght  to  light  when  George  was  asked  for  and  produced 
Us  father's  bank  book  containing  the  entries  of  the  trans- 
action, which  was  then,  and  afterwards  npon  his  examina- 
tion for  discovery,  stated  by  George  to  have  been  for  his 

54 — VOL.  XXXI.  O.K. 


418  THE  ONTABIO  KEPOBTS.  [YOU 

own  benefit ;  but  upon  the  trial  he  stated  that  it  was  for 
the  benefit  of  his  three  children,  and  not  for  himself  at 
all.  Upon  each  occasion,  however,  he  stated  that  the  trans- 
action which  ended  in  the  gift  to  him  of  the  deposit  receipt 
began  in  December,  1889,  when  he  says  that  his  father 
made  a  note  to  him  for  $20,000  payable  three  days  after 
date.  The  account  he  gave  at  the  trial,  and  upon  which 
tlie  learned  Judge  who  tried  the  case  acted,  was  that  this 
note  was  given  to  him  not  for  his  own  benefit,  but  as  a 
settlement  for  his  children,  with  regard  to  whose  future 
he  himself  had  expressed  some  anxiety,  to  relieve  which 
his  father,  declaring  his  own  desire  to  see  them  provided 
for,  at  once  drew  and  gave  him  the  note  in  question. 
George  further  stated  throughout  that  this  note  remained 
in  his  wife's  possession  until  December,  1895.  when  he 
called  his  fathers  attention  to  the  fact  that  it  was  almost 
outlawed,  whereupon  his  father  gave  him  a  new  note  for 
the  same  sum,  in  the  same  form,  and  destroyed  the  original 
note.  He  says  that  the  new  note  likewise  remained  in  his 
wife's  custody  until  the  3rd  June,  1898,  when  his  father 
directed  him  to  take  the  deposit  receipt  in  his  own  name 
in  lieu  of  it,  and  that  when  he  had  carried  out  this  direc- 
tion the  second  note  was  likewise  destroyed.  This  story 
was  corroborated  in  all  its  details  by  George's  wife ;  and  a 
clerk  who  had  been  employed  in  the  shop  gave  evidence 
that  at  the  time  the  second  note  was  given  he  had  happened 
to  see  it  lying  on  a  desk  after  it  had  been  signed  by  the 
deceased,  and  before  it  had  been  seen  by  George.  There 
was  no  other  evidence  that  the  notes  in  question  had  ever 
been  seen  by  any  person.  There  was,  however,  the  evidence 
of  several  persons  to  whom  the  deceased  had  stated,  when 
they  applied  to  him  to  borrow  money  or  for  similar 
]>urposes,  that  George  held  his  note  for  a  large  sum  or  for 
$20,000,  which  he  had  to  pay. 

The  learned  Judge,  at  the  conclusion  of  the  evidence, 
treated  the  question  bef9re  him  entirely  as  a  question  of 
fact,  and,  having  come  to  the  conclusion  that  the  evidence 
of  George  as  to  the  existence  of  the  note  had  been  soflB- 
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-ciently  corroborated  by  independent  evidence,  ordered  that  Judgment, 
the  infant  children  of  George  should  be  made  parties,  and    street,  J. 
declared  that  the  $20,000  belonged  to  them  and  ordered  it 
into  Court  in  their  names. 

The  argument  that  has  taken  place  before  us  has  led  me 
to  the  conclusion  that  the  c&se  should  be  dealt  with  upon 
other  grounds,  and  that  the  existence  or  non-existence  of  the 
alleged  notes  is  not  in  reality  the  vital  question  in  the  case. 

The  evidence  disclosed  beyond  any  question  that  the 
defendant  George  occupied  for  many  years  before  the 
death  of  his  father  a  highly  confidential  relation  with 
regard  to  him  ;  he  was  his  trusted  agent  and  manager, 
having  in  his  hands  the  fullest  control  of  his  affairs.  His 
transactions  were,  no  doubt,  to  some  extent  overlooked  by 
his  father,  and  the  records  kept  of  them  were  always  open 
to  and  were  from  time  to  time  more  or  less  carefully  super-  • 

vised  by  his  father.  But  there  was  the  fullest  authority 
given  the  son  and  the  fullest  trust  reposed,  to  the  extent 
which  would  have  enabled  the  son  to  have  carried  out  the 
transaction  which  is  here  impeached,  even  without  the 
authority  of  his  father,  subject  of  course  to  the  possibility 
of  its  being  discovered  when  next  his  father  made  a  suffi- 
ciently careful  examination  of  the  bank  book  to  have  seen 
the  entries. 

The  law  applicable  to  the  undisputed  relation  in  which 
father  and  son  stood  to  one  another,  and  the  circumstances 
under  which  this  large  sum  of  money  came  into  the 
possession  of  the  son,  is  thus  set  forth  in  the  late  case  of 
Morley  v.  Loughnan,  [1893]  1  Ch.  736,  at  p.  752:  "Or 
the  donor  may  shew  that  confidential  relationship  existed 
between  the  donor  and  the  recipient,  and  then  the  law  on 
grounds  of  public  policy  presumes  that  the  gift,  even 
though  in  fact  freely  made,  was  the  effect  of  the  influence 
induced  by  those  relations,  and  the  burthen  lies  on  the 
recipient  to  shew  that  the  donor  had  independent  advice, 
or  adopted  the  transaction  after  the  influence  was  removed, 
or  some  equivalent  circumstances'." 
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Judgment.  The  remarks  of  the  Court  in  Rhodes  v.  Bate  (18C5),  L.  R. 
Street,  J.  1  Ch.  252,  are  to  the  same  effect.  Turner,  L.  J.,  says,  at  p. 
257  :  **  I  take  it  to  be  a  well  established  principle  of  thia 
Court,  that  persons  standing  in  a  confidential  relation 
towards  others  cannot  entitle  themselves  to  hold  benefits 
which  those  others  have  conferred  upon  them,  unless  they 
can  shew  to  the  satisfaction  of  the  Court  that  the  persons 
by  whom  the  benefits  have  been  conferred  had  competent 
and  independent  advice  in  conferring  them.  This,  in  my 
opinion,  is  a  settled  [general  principle  of  the  Court,  and  I 
do  not  think  that  either  the  age  or  the  capacity  of  th& 
person  conferring  the  benefit,  or  the  nature  of  the  benefit 
conferred,  affects  this  principle : "  and  he  then  proceeds  to- 
say  that  the  principle  cannot  be  treated  as  applicable  in 
its  full  extent  where  the  gift  or  benefits  in  question  are 
trifling  in  amount. 

In  the  present  case  the  gift  of  $20,000  appeai-s  to  repre- 
sent between  one-third  and  one-fourth  of  the  whole  value 
of  the  property  of  the  deceased. 

The  law  as  laid  down  in  these  cases  has  been  again 
enunciated  by  the  Court  of  Appeal  in  England  in  LUea  v. 
Terry,  [1895]  2  Q.  B.  679. 

The  only  question  that  can  be  raised  here  is  whether  a 
confidential  relation  existed  betwen  the  parties ;  and  of 
that,  from  the  facts  I  have  referred  to,  it  seems  to  me  there 
can  be  no  doubt.  The  rule  has  not  been  confined  to  the 
more  common  and  obvious  cases  of  trustee  and  cestui  que 
trust,  but  has  been  treated  as  applying  to  every  case  where 
confidence  has  been  reposed. 

In  Rhodes  v.  Bate,  above  referred  to,  for  instance,  the 
defendant,  although  a  certificated  conveyancer,  was  brought 
within  the  operation  of  the  rule  through  his  having  acted 
for  the  plaintiff  in  the  examination  of  the  accounts  of  the 
trustees  under  her  father's  will.  The  Courts,  in  fact,  have 
refused  to  fetter  then^selves  by  attempting  an  enumeration 
of  the  description  of  cases  in  which  the  principle  will  be 
applied  :  Dent  v.  Bennett  (1839),  4  My.  &  Cr.  269 ;  Coulson 
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V.  Allison  (1860),  2  DeG.  F.  &  J.  521 ;  Harvey  v.  Mowrd  Jadgmiit, 
(1845),  8  Beav.  439  ;  Wheder  v.  Sargeant  (1893),  3  R  663 :  Ste^rtTj. 
and  the  fact  that  the  benefit  obtained  has  not  been  so 
obtained  for  the  personal  benefit  of  the  person  in  whom  the 
confidence  was  reposed,  does  not  afiect  the  application  of 
the  principle:  AUcard  v.  Skinner  (1887),  36  Ch.  D.  145, 
160. 

In  considering  the  case  it  is  not  to  be  lost  sight  of 
that  the  notes,  assuming  them  to  have  existed  as  instru- 
ments intended  to  be  binding  between  the  parties, 
were  not  instruments  upon  which  any  recovery  could 
have  been  had  by  Qeorge  or  his  children,  either  against 
the  deceased  or  his  estate,  because  of  the  absence  of 
a  consideration  to  support  them :  In  re  Whiiaker 
(1889),  42  Ch.  D.  119.  They  were,  if  they  existed  at  all 
for  the  purpose  alleged,  mere  incomplete  gifts,  not  bind- 
ing upon  the  deceased  or  his  estate.  Then,  the  hand  by 
which  the  transfer  of  the  $20,000  from  the  credit  of  the 
father  to  that  of  the  son  was  effected  was  the  hand  of  the 
son  and  not  of  the  father,  and  the  ratification  of  the  act  by 
the  father  rests  almost  wholly  upon  the  evidence  of  the 
son  and  his  wife,  who  kept  the  matter  a  secret  until  after 
the  death  of  the  father.  The  father  at  the  time  the  trans- 
action was  carried  out  on  the  3rd,  June,  1898,  was  not 
legally  bound  to  pay  his  note  ;  he  was  ill  and  was  78  years 
of  age ;  and  the  only  adviser  to  whom  he  had  recourue  was 
the  defendant  I  think  that,  and  not  the  time  when  the 
notes  are  said  to  have  been  given,  is  the  time  at  which  the 
gift  must  be  taken  to  have  been  made,  if  at  all,  and  at 
which  the  effect  of  the  lack  of  independent  advice  is  to  be 
considered. 

In  my  opinion,  the  appeal,  for  the  reasons  I  have  given, 
should  be  allowed  with  costs,  including  those  of  the  infants 
and  the  bank,  and  the  defendant  Qeorge  Hart  should  be 
ordered  to  pay  to  the  plaintiffs  the  920,000,  with  the 
interest  accrued  upon  it,  and  the  costs  of  the  action  and 
the  costs  of  the  bank. 
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Judgment.    ArmOUR,  C.  J.  :— 


Aniioiir»C.J 


I  agree  with  the  judgment  of  my  brother  Street,  and 
have  only  to  add  that,  apart  from  the  question  of  law,  I 
am  not  convinced  beyond  reasonable  doubt  by  the  evidence 
that  there  ever  was  a  gift  by  the  father  to  the  son  of  th& 
money  in  question. 

Falconbridge,  J. : — 

And  I  agree  in  the  result. 

E.RB. 


[DIVISIONAL  COURT.] 

Harper  v.  Toronto  Type  Foundry  Company. 

Replevin — Indemnity  of  D^endant — Replevin  Sond—Consolidated  RuU 

1074* 

The  CoDBolidAted  Rule  1074,  dealing  with  the  question  of  indemnity  of 
the  defendant  in  replevin  proceediDcs,  is  the  Statute  48  Vict.  ch.  13,  sec 
8  (O.)  imported  into  the  Rules,  ancTdoes  not  give  an  independent  cause 
of  action,  merely  addin^^  another  condition  to  the  replevin  bond  required 
to  be  taken  by  the  sheriff. 

Sutemeat.        This  was  an  action  tried  before  Robertson,  J.,  with  a 
jury,  at  Peterborough,  on  the  5th  April,  1899. 

The  plaintiff  was  a  printer  and  carried  on  business  in 
Peterborough  under  the  name  of  Harper  &  Co.  He  had 
purchased  a  printing  plant,  consisting  of  presses  and  the 
usual  stock  in  a  printing  office.  The  defendants,  who  were 
manufacturers  and  dealers  in  printers'  supplies,  claimed  to 
be  entitled  to  the  possession  of  the  plant  under  certain  lien 
agreements,  under  which  they  alleged  $500  was  due  them ; 
and  threatened  that  unless  the  sum  was  forthwith  paid  they 
would  immediately  seize  and  carry  the  plant  away.  The 
plaintiff  denied  that  the  defendants  had  any  sudi  lien,  and  in 
consequence  of  the  defendants'  threats,  and  to  prevent^  as  he 
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said,  the  defendants'  taking  the  plant,  he  closed  up  his  place  Sutemeni. 
of  business.  The  defendants  thereupon  commenced  an 
action  against  the  plaintiff,  and  obtained  an  order  of  reple- 
vin, and,  with  the  delivery  of  the  replevin  order,  also  deliv- 
ered to  the  sheriff  the  usual  replevin  bond  to  prosecute  the 
aetion  with  effect  and  without  delay,  and  to  repay  to  the 
plaintiff  such  damages  as  he  might  sustain  by  the  replevin 
proceedings.  The  plaintiff  then  obtained  an  order  allowing 
the  payment  into  Court  of  S400,  which  was  to  stand  in  the 
place  of  the  goods  sought  to  be  replevied,  and  on  payment 
thereof  all  proceedings  under  the  replevin  order  were  to  be 
stayed.  The  $400  was  duly  paid  into  Court.  The  defen- 
dants, it  appeared,  procured  the  sheriff's  delivery  back  to 
them  of  the  replevin  bond. 

The  replevin  action  came  on  for  trial  before  MacMahon, 
J.,  who  delivered  judgment,  declaring  that  the  agreements 
under  which  the  defendants  claimed  to  be  entitled  to  the 
said  plant  had  been  fully  satisfied. 

The  plaintiff  then  brought  this  action  claiming  that  he 
had  suffered  damage  by  reason  of  the  issue  of  the  replevin 
order,  and  that,  apart  from  the  bond,  he  was  entitled  by 
virtue  of  Consolidated  Rule  1074,*  to  maintain  an  action  to 
recover  such  damages. 

At  the  close  of  the  evidence  the  learned  Judge  reserved 
his  decision,  and  subsequently  gave  the  following  judg- 
ment : — 

•  "  1074.  Where  an  order  for  replevin  is  issned  for  any  property  which 
had  not  been  previously  taken  oat  of  the  plaintiff's  possession,  for  which 
the  plaintiff  might  formerly  have  brought  an  action  of  trespass  or  trover, 
the  defendant  thaU  be  entitled,  if  the  plaintiff  fails  in  the  action,  to  be 
faUy  indemnified  against  all  damages  sustained  by  the  defendant,  includ- 
ing any  extra  costs  which  he  may  incur  in  defending  the  action  ;  and  the 
bond  to  be  taken  by  the  sheriff  or  bailiff  shall  be  conditioued,  not  only  aa 
heretofore  required  but  also  to  indemnify  and  save  harmless  the  defendant 
from  aU  loss  and  damage  which  he  may  sustain  by  reason  of  the  seizure, 
and  of  any  deterioration  of  the  property  in  the  meantime,  in  the  event  of 
its  being  retomed,  and  all  costs,  charges,  and  expenses,  which  the  defen- 
dant may  incur,  including  reasonable  costs  not  taxable  between  party  and 
party.  This  Rule  shall  not  apply  to  cases  of  di&tress  for  rent  or  damage 
teflant." 
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Judgment.    ROBERTSON,  J. : — 


Robertson,  J. 


I  reserved  judgment  after  hearing  all  the  evidence 
and  the  respective  arguments  of  counsel,  and  having  folly 
considered  the  same,  I  have  come  to  the  condusion  thai 
the  plaintiff  is  not  entitled  to  recover  in  this  action.  There 
was  in  fact  no  replevin  of  the  plaintiffs  goods,  and  his 
business  premises  were  closed  against  the  sheriff  by  the 
act  of  the  plaintiff,  and  any  damage  he  suffered  was  in 
consequence  of  his  own  act  and  in  preventing  the  sheriff 
in  executing  the  order  of  the  Court. 

I  am  therefore  obliged  to  dismiss  the  action. 

The  plaintiff  then  appealed  to  the  Divisional  Court. 

On  December  11,  1899,  before  a  Divisional  Court  com- 
posed of  Armour,  C.J.,  Falconbridoe,  and  Street,  JJ., 
the  appeal  was  argued. 

Poussette,  Q.  C,  for  the  appellants.  The  plaintiff  has  the 
right  to  maintain  this  action  to  recover  damages  under  Con- 
solidated Rule  1074.  The  Rule  has  the  force  of  a  statute. 
The  action  is  maintainable  under  the  Rule,  apart  from  the 
replevin  bond.  It  is  only  necessary  to  look  at  the  form  of 
the  bond  and  the  rule,  to  shew  that  the  damages  are  pro- 
perly claimed.  The  rule  provides  that  the  plaintiff  can 
recover  any  damages  he  has  sustained  by  re€kSon  of  the 
replevin  action.  It  then  goes  on  to  refer  to  the  indemnity 
recoverable  under  the  bond.  The  two  causes  of  action  are 
distinct. 

Myckman,  contra.  The  only  action  maintainable  is  on 
the  bond.  There  is  no  independent  action  as  claimed  by 
the  plaintiff.  The  rule  must  be  read  in  connection  with 
the  context  There  was  no  action  at  common  law  at  all 
for  damages.  The  action  is  one  of  indemnity  arising  oat 
of  the  bond.  The  rule,  however,  is  not  applicable  here  at 
all.  It  refers  to  goods  taken  out  of  the  plaintiff's  posses- 
sion, whereas  the  goods  here  were  never  taken  out  of  his 
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possession.    The  plaintiff,  by  closing  up  his  premises,  pre-   Arfument, 
vented  the  sheriff  from  taking  the  goods  :  Mayne  on  Dam- 
ages, 6th  ed.,  439. 

PousBettey  in  reply.  The  defendant  had  always  his 
remedy  against  the  person  who  brought  the  replevin  action. 
The  replevin  bond  merely  gave  him  the  additional  security 
•of  the  sureties :  Mayne  on  Damages,  6th  ed.  440. 

December  19,  1899.  The  judgment  of  the  Court  was 
-delivered  by 

Armour,  C.  J. : — 

The  CoQsolidated  tlule  1074  is  the  statute  48  Vict.  ch. 
13,  sec.  8  (O.)  imported  into  the  rules. 

It  is  clumsily  drawn,  but  the  obvious  intent  of  it  was 
not  to  give  an  independent  right  of  action  upon  it,  but 
merely  to  add  another  condition  to  the  replevin  bond 
*'  theretofore  required  in  that  behalf  "  to  be  taken  by  the 
sheriff  or  bailiff  •*  where  an  order  of  replevin  is  issued  for 
any  property  which  had  not  been  previously  taken  out  of 
the  plaintiff's  possession,  for  which  the  plaintiff  might 
formerly  have  brought  an  action  of  trespass  or  trover." 

It  is  unnecessary  for  us  to  point  out  what  remedy  the 
plaintiff  has,  if  any,  and  it  is  sufficient  for  us  to  determine 
that  he  has  no  remedy  in  this  action. 

The  motion  must  therefore  be  dismissed  with  costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Cowan  v.  Fisher. 

Cfontmei—Sodt  of  Machine — Condition   Precedent — Separate  Covenant — 
Divisible  Contrad^'Breach. 

An  agreement  for  the  sale  of  a  machine  provided  that  the  inventor  shonld 
personally  inspect  the  placing  and  setting  of  it  in  operation.  The- 
machine  was  delivered  out  the  inventor  refusing  to  go,  the  vendors 
sent  another  competent  person  to  set  it  np : — 

Held,  that  the  vendors  were  nevertheless  entitled  to  recover  the  price  on 
the  principle  that  the  breach  alleeed  did  not  go  to  the  whole  root  and 
consideration  of  the  contract,  and,  therefore,  was  not  to  be  considered 
as  a  condition  precedent  bnt  as  a  distinct  covenant,  the  breach  of  whick 
coold  be  satisfied  by  damages. 

Statement.  THIS  was  an  action  brought  in  the  County  Court  of  the 
county  of  Waterloo  by  a  firm  of  iron  founders,  carrying- 
on  business  at  Gait,  against  a  firm  of  manufacturers,  to 
recover  the  price  of  a  machine,  known  as  a  No.  5- 
Moffat  feeding  water  heater  and  purifier,  alleged  to  have 
been  ordered  by  and  delivered  to  the  defendants  in 
September,  1897. 

The  defendants  pleaded  that  the  machine  was  purchased 
from  the  plaintiffs  and  one  H.  £.  Moffat,  and  that  one  of 
the  terms Jof  the  purchase  was  that  Moffat  should  person- 
ally inspect  and  'supervise  the  placing  of  the  machine  in 
operation  and  give  all  instructions  so  that  all  drip  from 
roUs,  drying  and  heating,  should  be  returned  to  th& 
machine :  that  Moffat  was  the  inventor  of  the  machine 
and  negotiated  sales  of  the  same  with  customers,  the  plain- 
tiffs merely  making  and  constructing  the  same  for  him,  and 
the  defendants  relied  on  the  special  knowledge  and  skill 
of  Moffat  to  supervise  the  placing  in  operation  of  the  sam& 
in  their  paper  mill  and  otherwise  would  not  have  purchased 
the  same,  and  that  Moffat  personally  negotiated  the 
sale  with  the  defendants :  that  though  the  machine  waa 
delivered  in  April,  1898,  the  plaintiffs  had  not  yet  com- 
pleted the  setting  of  the  machine  and  the  same  was  in  an 
unfinished  state :  that  in  spite  of  request  made  by  the 
defendants,  the  plaintiffs  and  Moffat  refused  to  carry  out 
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the  above  term  of  the  agreement  as  to  Moffat  superintend-  Stotament. 
ing  the  putting  up  and  starting  the  machine;  and  that 
they  had  more  than  once  notified  the  plaintiffs  of  their 
willingness  to  pay  *for  the  machine  and  that  they  were 
now  willing  to  pay  the  price  when  Moffat  had  done  so ; 
and  by  way  of  counterclaim  they  asked  specific  perform- 
ance of  the  contract  or  for  damages  against  the  plaintiffs 
and  Mofiat. 

The  learned  County  Court  Judge  gave  the  plaintiffs 
judgment  for  the  full  amount  claimed. 

The  defendants  on  November  15th,  1899,  moved  before 
a  Divisional  Court,  consisting  of  Boyd,  C,  Ferguson,  and 
Robertson,  JJ.,  by  way  of  appeal  from  the  above 
judgment. 

The  facts  as  proved  at  the  trial  are  stated  in  the  judg- 
ments of  the  Divisional  Court. 

S.  H.  Blake,  Q.  C,  and  Owyn,  for  the  defendants  other 
than  Moffat,  contended  that  the  agreement  must  be  taken 
as  a  whole,  and  that  the  provision  as  to  Moffat  superin- 
tending the  putting  up  and  starting  of  the  machine  was 
an  integral  part  of  it,  and  went  to  the  very  root  of  the 
contract :  Bowes  v.  Shxind  (1877),  2  App.  Cas.  455  ;  that 
priTTid  facie,  such  a  clause  having  been  inserted  must  be 
taken  to  be  material:  Bettini  v.  Gye  (1876),  1  Q.  B.  D.  183 ; 
that  in  such  a  case  as  this  though  the  matter  depend  on  the 
act  of  a  third  party,  yet  non-performance  of  it  prevents  the 
plaintiff  bringing  his  action  :  Brogden  v.  Mai^riott  (1836), 
2  Bing.  N.  C.  473  ;  Tkumell  v.  Balhimie  (1837),  2  M.  & 
W.  786.  They  also  cited  Benjamin  on  Sales,  4th  ed. 
(Eng.)  p.  545  ;  Addison  on  Contracts,  8th  Eng.  Ed.  (with 
American  Notes),  vol.  2,  pp.  796,  797. 

E,  F.  B.  Johnston,  Q.  C,  for  the  plaintiffs,  pointed  out 
that  the  defendant  had  kept  the  machine  for  nearly  two 
years  and  had  never  suggested  returning  it,  and  contended 
that  this  bore  upon   the  question   whether  the  condition 
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Argament.  relied  upon  should  be  regarded  as  a  condition  precedent  in 
law ;  that  the  plaintiffs  could  not  be  held  responsible  for 
all  time  waiting  for  the  convenience  of  the  defendants ; 
that  no  complaint  had  been  made  with  regard  to  the 
machine,  and  that  the  Court  would  always  lean  to  con- 
struing conditions  as  independent  rather  than  as  precedent : 
Rr  Canadian  Niagara  Power  Go.  (1899),  30  O.  R.  185 ; 
Carter  v.  Scargill  (1875),  L.  R.  10  Q.  B.  664;  EUenv. 
Topp  (1851),  6  Exch.,  at  p.  441 ;  Bettini  v.  Gye  (1876),  1 
Q.  B.  D.,  at  pp.  187,  188  ;  Graves  v.  Legg  (1864),  9  Exch. 
709 ;  Wms.  Saund.,  vol.  I,  at  p.  555 ;  that  it  had  not  been 
shewn  that  any  special  skill  was  required  to  set  up  the 
machine:  Rohson  v.  Di^mmond  (1831),  2  B.  &  Ad.  303; 
British  Waggon  Co.  v.  Lea  (1880),  5  Q.  B.  D.  149. 

Blake,  in  reply,  contended  that  special  skill  was  required 
and  that  the  clause  in  question  in  the  contract  was  emi- 
nently necessar}^ ;  and  that  the  plaintiff  had  no  right  to 
recover  till  the  machine  had  been  put  up  as  contracted  for. 

January  2nd,  1900.     Boyd,  C.  :— 

The  principle  affirmed  by  Lord  EUenborough  in  Davidson 
V.  Gwynne  (1810),  12  East.,  at  p.  389,  was  that  unless  the 
non-performance  alleged  in  breach  of  the  contract  goes  to 
the  whole  root  and  consideration  of  it,  the  part  broken  is 
not  to  be  considered  as  a  condition  precedent,  but  as  a  dis- 
tinct covenant  for  the  breach  of  which  the  party  injured 
may  be  compensated  in  damages.  The  effect  of  the  Judge's 
finding  in  this  case  upon  the  evidence  is  that  the  personal 
intervention  or  supervision  of  the  defendant  Moffat  in  the 
"  setting  up  "  of  the  machine  was  not  in  all  the  circum- 
stances absolutely  vital  to  the  contract,  and  that  notwith- 
standing his  failure  to  act  the  plaintiffs  were  entitled  to 
recover  the  price. 

I  do  not  see  my  way,  having  regard  to  all  that  is  in 
evidence,  to  disturb  this  result. 

It  may  be  noted  first  of  all  that  the  defendant  Fisher 
has  received  the  substantial  part  of  the  consideration,  i  e.» 
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the  machine,  and  has  retained  the  same  in  his  own  power  Jndgment. 
and  custody  for  a  long  time.  The  heater  was  shipped  to  Boyd,  G. 
him  in  perfect  condition  on  December  22nd,  1897,  and 
has  since  been  in  his  hands  with  no  oifer  to  return.  This 
is  an  affirmation  of  the  contract  pro  tanto,  and  there  has 
been  a  substantial  performance  of  it  by  the  plaintiff: 
White  V.  Beeton  (1861),  7  H.  &  N.,  at  pp.  46,  51,  52. 

That  which  has  not  been  done  is  not  essential  to  the 
beneficial  operation  and  enjoyment  of  that  which  has  been 
done  ;  for  the  machine  has  been  delivered,  and  it  is  admit- 
ted on  the  pleadings  that  a  competent  person  was  sent  to 
set  it  up,  and  that  the  defendants  refused  to  allow  this  to 
be  done  because  Moffat  was  not  present. 

There  are  two  contracts  in  this  instrument,  and  in  regard 
to  the  part  not  performed  it  is  in  substance  a  by-bargain 
between  Moffat  and  Fisher,  in  which  a  special  agreement 
was  made  with  Fisher  by  Moffat  acting  (as  he  swears) 
independently  of  Cowan  &  Co.  That  is  a  separable  part  of 
the  transaction,  and  is  not  to  be  regarded  as  a  condition 
precedent  as  against  Cowan  &  Co.,  who  have  done  all  that 
they  could  do  in  the  absence  of  Moffat's  co-operation,  and 
all  that  could  be  done  to  put  the  machine  into  a  state  of 
efficiency  as  a  part  of  the  steam  system  in  the  defendants' 
mill. 

The  defendant  Fisher  has  in  fact  claimed  damages 
against  Moffat  by  way  of  counterclaim  for  failure  to  give 
personal  attendance  to  set  up  the  machine. 

Altogether  the  application  to  this  peculiar  contract  of 
the  rule  stated  by  Parke,  B.,  and  applied  in  Bettini  v.  Oye 
(1876),  1  Q.  B.  D.  183,  solves  the  difficulty.  It  does  not 
appear  that  this  particular  stipulation  goes  to  the  root  of 
the  matter,  so  that  a  failure  to  perform  it  would  render 
the  performance  of  the  rest  of  the  contract  by  the  plaintiff 
a  thing  different  in  substance  from  what  the  defendant  has 
stipulated  for.  It  merely  partially  affects  it,  and  may  be 
compensated  for  in  damages ;  and  if  the  machine  is  properly 
set  up  by  a  competent  mechanic  there  are  no  damages 
really  to  the  defendant  from  the  absence  of  literal  compli- 
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Judgment,    ance  with  this  provision  :  British  Waggon  Co.  v.  Lea  (1880), 
Boyd,  0.     5  Q.  B.  D.,  at  p.  153;  Mac  Andrew  v.  Chappie  (1866),  L.  R.  1 
C.  P.  643. 

I  would  affirm  the  judgment  of  the  County  Coui-t  Judge 
with  costs. 

Ferguson,  J. : — 

After  a  perusal  of  the  whole  case  I  am  of  the  opinion 
that  the  paper  Exhibit  1,  when  the  words  endorsed 
upon  it,  are  as  was  agreed,  read  as  if  they  appeared  on  the 
face  of  it,  if  this  could  make  any  difference,  embodies 
the  agreement  between  the  plaintiffs  and  the  defendants. 
This  is  in  the  form  of  an  order  signed  by  the  defendants, 
which  was  adopted  and  accepted  by  the  plaintiffs  bj^  their 
shipping  the  machine  ordered  and  suing  for  the  price. 
A  term  or  condition  of  this  agreement  was  that  Mr. 
Moffat,  who  was  the  inventor  of  the  machine  and  the 
plaintiffs'  agent  for  sales  of  it,  was  personally  to  inspect 
the  placing  the  machine  in  operation  and  to  give  instruc- 
tions so  that  all  drips  from  rolls,  dryers  and  heating  could 
be  returned  to  the  system  (the  machine),  and  in  respect  to 
this  term  or  condition  the  plaintiff's  became  bound  when 
they  accepted  the  order  and  shipped  the  machine  to  the 
defendants.  The  plaintiffs,  as  part  of  the  agreement^ 
undertook  and  agreed  that  Moffat  should  do  these  things, 
and  Moffat  having  failed  or  declined  to  do  them  the  con- 
tention was  that  a  condition  precedent  remained  unper- 
formed and  that  as  a  consequence  of  this  the  plaintiffs 
should  not  be  permitted  to  recover  the  price. 

It  seems  to  be  admitted  by  the  pleadings  that  the 
plaintiffs  procured  and  sent  a  competent  mechanic  familiar 
with  erecting  and  placing  machines  similar  to  the  one  in 
question  to  the  defendants  and  that  an  offer  was  made  by 
him  to  place  the  machine  in  the  proper  position,  the  plain- 
tiffs' manager  being  present  and  offering  to  guarantee  the 
satisfactory  working  of  the  same,  but  this  the  defendants  . 
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refused  to  allow  desiring  that  this  work  or  duty  should  be  Jadgment, 
•done  and  performed  by  Moffat  and  by  no  other  person.        Ferguson,  J. 

Moffat  was  the  inventor  and  patentee  of  the  machine 
and  besides  had  had  experience  in  setting  it  up  and  in 
position  for  doing  its  work,  and  from  all  that  appears  in 
the  evidence  one  has  little  difficulty  in  arriving  at  the 
conclusion  that  it  was  for  these  reasons  that  he  was  named 
as  the  person  to  set  up  or  superintend  the  setting  up  of  the 
machine.  Both  Moffat  and  one  of  the  defendants  in  their 
evidence  say  that,  but  for  this  provision  the  order  would 
not  have  been  given  at  all. 

As  far  as  the  character  of  the  service  to  be  performed 
by  Moffat  has  concern,  the  rule  seems  to  be  stated  by 
Cockbum,  C.  J.,  in  the  case  British  Waggon  Co.  v.  Lea 
<1880),  5  Q.  B.  D.,  at  p.  153,  in  this  way  :  "  Where  it  can 
be  inferred  that  the  person  has  been  selected  with  refer- 
ence to  his  individual  skill,  competency  or  other  personal 
■qualification,  the  inability  or  unwillingness  of  the  party 
*  *  to  execute  the  work  or  perform  the  service  is  a 
sufficient  answer  *  *  Personal  performance  is  in  such 
a  case  of  the  essence  of  the  contract,  which  consequently 
xumnot  in  its  absence  be  enforced  against  an  unwilling 
party."  If  this  were  the  only  subject  to  be  considered 
my  view  would  be  in  favour  of  the  defendants. 

There  is,  however,  another  proposition  of  law  which  is 
found  in  the  footnotes  to  the  case  Pordage  v.  Gole  (1680),  1 
Wms.  Saundei*s,  at  p.  554  and  is:  ''  When  it  appears  that  the 
consideration  has  been  executed  in  part,  that  which  was 
before  a  warranty  or  condition  precedent  loses  the  charac- 
ter of  a  condition  or  to  speak  more  properly  ceases  to  be 
available  as  a  condition  and  becomes  a  warranty  in  the 
narrower  sense  of  the  word,  namely,  a  stipulation  by 
way  of  agreement  for  the  breach  of  which  compen- 
sation must  be  sought  in  damages.''  In  the  present  case 
the  machine  was  shipped  to  the  defendants  and  they 
have  it  on  the  premises  and  in  their  possession,  and  they 
have  so  had  it  for  a  long  period.  This  is  the  substantial 
part  of  the  consideration  ;  the  unperformed  part,  namely. 
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JndgaMai.  the  supervision  of  the  setting  up  of  the  machine  is  com- 
FwgommyJ.  paratively  only  a  small  part  of  the  consideration  and  the 
breach  of  the  contract  in  respect  of  this  can,  as  I  think  be 
readily  satisfied  by  damages.  I  am  not  unaware  of  the 
difficulties  arising  in  applying  this  proposition  of  law^ 
especially  in  cases  where  it  is  asserted  that  the  consider- 
ation being  for  a  payment  in  monejr  is  entire  and  indivis- 
ible, nor  am  I  unaware  of  the  many  cases  that  have  been 
decided,  having  reference  to  the  proposition  and  the 
sometimes  nice  distinctions  that  are  to  be  noticed  amongst 
them. 

I  am,  however,  after  the  best  consideration  I  have  been 
able  to  bestow  upon  the  subject,  of  the  opinion  that  the 
provision  in  the  agreement  respecting  the  setting  up  of 
the  machine,  or  the  supervision  of  such  setting  up  by 
Moffat  cannot  now  be  successfully  set  up  and  maintained 
as  a  condition  precedent. 

As  to  the  flanges  that  it  is  said  were  not  delivered,  the 
evidence  seems  to  shew  that  the  sizes  of  them  were  not 
known,  such  sizes  depending  on  the  sizes  of  pipes  or 
other  apparatus  of  the  defendants,  and  there  can,  on  the 
evidence,  be  no  doubt  that  had  the  plaintiffs  been  per- 
mitted to  set  up  the  machine  they  would  in  proper  time 
have  furnished  these  flanges. 

I  do  not  deem  it  needful  to  say  anything  by  way  of 
commentary  on  the  correspondence  in  respect  to  the 
setting  up  of  the  machine  that  took  place  between  the 
defendants  and  Moffat. 

I  think  the  judgment  should  be  affirmed  with  costs. 

Robertson,  J.,  concurred. 

A.  H.  P.  L. 
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Montgomery  v.  Ruppensburg. 

Specific  Per/annance — Land  out  of  Ontario — Jurisdiction, 

The  plaintiff,  a  resident  of  Buffalo,  (Jnited  States,  agreed  in  writing 
with  the  defendnnt,  to  exchange  certain  land  situate  in  Buffalo  for 
land  of  the  defendant  situate  in  Ontario ;  and  brought  this  action  for 
specific  performance  of  the  contract : — 

Hfldy  that  the  plaintiff  having  brought  his  action  in  this  Court,  thereby 
snbmittiDg  to  its  jurisdiction,  the  Court  would  decree  specific  per- 
formance. 

This  was  an  action  for  the  specific  performance  of  Statement. 
an  agreement  in  writing  whereby  the  defendant,  who 
resided  in  the  county  of  Welland,  in  this  Province,  agreed 
with  the  plaintiff,  who  resided  at  Buffalo,  in  the  State  of 
New  York,  to  exchange  some  land  of  hers  situate  in  the 
county  of  Welland  for  some  land  of  the  plaintiff  situate  in 
the  city  of  Buffalo. 

The  defendant  resisted  specific  performance  upon  the 
grounds  set  out  in  the  judgment. 

The  action  was  tried  at  Welland  before  Meredith,  C.J., 
without  a  jury,  on  September  11th,  1899. 

Ccllier,  and  H.  K  Moi^wood,  for  the  plaintiff,  referred  to 
Paisley  v.  WUh  (1890-1),  19  0.  R.  303,  18  A.  R.  210 ;  St 
Denis  v.  Higgins  (1893),  24  O.  R  230 ;  Fry  on  Specific 
Performance,  2nd  ed.,  pp.  12-22. 

L.  C.  Raymond,  for  the  defendant,  referred  to  Brewer  v. 
Broadwood  (1882),  22  Ch.  D.  105,  especially  at  p.  109  ; 
Hamilton  v.  Grant  (1815),  15  Rev.  Rep.  5;  Flight  v. 
BoUand  (1828),  28  Rev.  Rep.  101 ;  Hills  v.  Croll  (1845), 
14  L.  J.  Ch.  444 ;  Fry  on  Specific  Performance,  3rd  ed., 
aec.  460  ;  Digest  English  Case  Law,  vol.  13,  col.  1850. 

December  13th,  1899.     Meredith,  C.J.  :— 

Action  for    specific  performance  tried  at  Welland  on 
September  11th,  last,  without  a  jury. 
The  plaintiff  is  a  resident  of  Buffalo,  and   on  April, 
56 — VOL.  XXXI.  o.iu 
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Judgment.    6th,  1899,  entered   into   an  agreement  in   writing   with 
Meredith,    the  defendant  for  the  exchange  of  land  in  Buffalo  for  land 
^••^'        of  the  defendant  situate  in  Ontario,  the  plaintiff  agreeing 
to  pay  $400  in  money  besides  conveying  the  Buffalo  pro- 
perty in  exchange  for  the  land  of  the  defendant. 

It  appeared  in  evidence  that  the  plaintiff  did  not  own 
the  Buffalo  property,  but  that  it  belonged  to  his  wife, 
and  the  defendant  resists  specific  performance  on  three 
grounds : 

1.  That  she  was  induced  to  enter  into  the  contract  by 
the  fraud  and  misrepresentation  of  the  plaintiff. 

2.  That  there  was  not  mutuality  because  of  the  plaintiff 
not  being  himself  the  owner  of  the  Buffalo  land. 

3.  That  the  lands  which  she  was  to  receive  in  exchange 
for  her  property  being  in,  and  the  plaintiff  being  a  resident 
of  a  foreign  country,  specific  performance  could  not  be 
enforced  at  his  instance. 

At  the  trial  I  disposed  of  the  first  defence  adversely  to 
the  defendant,  and  reserved  judgment  as  to  the  others. 

The  second  ground  of  defence  is  concluded  against 
the  defendant,  on  the  findings  of  fact  which  I  made  at 
the  trial,  by  the  cases  of  Paisley  v.  WUU  (1890-1),  19  O.  IL 
303 ;  S.  0.,  18  A.  R.  210 ;  and  St  Denis  v.  Higgina  (1893X 
24  0.  R  230. 

The  third  ground  relied  on  is  also  in  my  opinion  unten- 
able. It  is  clear  and  was  not  disputed,  that  the  fact  of 
the  land,  which  is  the  subject  of  the  contract,  being  in  a 
foreign  country  does  not  prevent  the  Court  awarding 
specific  performance  if  the  parties  are  within  the  jurisdic- 
tion, but  it  was  argued  that  as  the  contract  could  not  be 
enforced  against  the  plaintiff  by  reason  of  the  proper^ 
which  he  contracted  to  give  in  exchange  for  the  defen- 
dant's land  being  situate  in  and  his  being  a  resident  of  a 
foreign  country,  the  contract  was  not  mutual,  and,  there- 
fore, according  to  the  principles  upon  which  the  Coart 
directs  the  specific  execution  of  contracts  one,  the  specific 
performance  of  which,  ought  not  to  be  enforced. 
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It  is,  I  think,  a  sufficient  answer  to  this  objection  that  Ja^lgment. 
the  plaintiff  having  brought  his  action  in  this  Court  and    Meredith, 
thereby  submitted  to  its  jurisdiction  has  waived  the  want        ^•^• 
of  mutuality  and  rendered  the  remedy  mutual :  Fry  on 
Specific  Performance,  3rd  ed.,  par.  471,  p.  220, 

If  it  were  not  so  the  Coui^t  could  never  enforce  the 
specific  performance  of  a  contract  which  is]  unilateral,  nor 
could  it  give  that  relief  where  the  contract  is  not  evidenced 
by  a  writing  sufficient  to  satisfy  the  Statute  of  Frauds 
signed  by  the  party  seeking  to  have  it  specifically  enforced 
and  yet  there  have  been  numerous  cases  coming  within 
each  of  these  classes  in  which  decrees  have  been  made. 
Many  of  them  are  referred  to  in  Fry  on  Contracts,  at  p. 
200  ;  and  reference  may  be  made  specially  to  the  language 
of  the  Master  of  the  Rolls  in  Martin  v.  MitcMl  (1820),  2 
J.  &  W.,  at  p.  426-27,  and  I  may  refer  also  to  Morgan  v. 
Holford  (1852),  1  Sm.  &  Giff.  101,  and  to  2  White  jc 
Tudor's  Leading  Cases  in  Equity,  7th  ed.,  p.  634,'and  the 
cases  there  cited  and  referred  to. 

The  cases  cited  by  Mr.  Raymond  do  not,  in  my  opinion, 
apply.  Such  cases  as  Peto  v  ThA  BHghton,  etc,  R.  W,  Co, 
(1863),  9  L.  T.  N.  S.  227,  were  decided  on  the  principle 
shortly  stated  by  Vice-chancellor  Wood  (at  p.  228),  that 
such  an  agreement  as  that  in  question  there  "  must  be 
taken  in  its  entirety,  and  that  as  the  Court  could  not 
enforce  its  terms  on  one  part,  it  would  decline  to  do  so  on 
the  other.''  In  that  case  the  Court  could  not  enforce  one 
part  of  the  agreement — ^that  relating  to  the  construction 
of  the  railway — because  it  could  not  superintend  the  per- 
formance of  the  work,  and  the  offer  of  the  contractors  to 
perform  the  contract  on  their  part  could  not  get  rid  of  * 
that  iasuperable  difficulty  in  the  way  of  specific  perform- 
ance, while  in  this  case  the  submission  of  the  plaintiff  to 
perform  the  agreement  removes  any  difficulty  in  adjudging 
specific  performance  arising  out  of  the  fact  of  the  lands 
being  in  a  foreign  country. 

It  appeared  that  the  defendant  is  not  owner  of  a  part  of 
the  land  which  she  contracted  to  give  to  the  plaintiff,  but 
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the  plaintiff  is  willing  to  take  the  part  she  can  give  him 
and  compensation  for  the  risk,  and  he  is,  I  think,  entitled 
to  that. 

There  will,  therefore,  be  judgment  for  specific  perform- 
ance with  compensation  to  the  plaintiff  for  so  much  of  the 
Ontario  lands  &s  the  defendant  is  unable  to  make  title  to 
and  referring  the  question  of  title  and  compensation  to 
the  local  Master  at  Welland.  The  defendant  must  pay 
the  costs  up  to  and  including  the  trial,  and  further  direc- 
tions and  subsequent  costs  will  be  reserved  until  after 
the  Master  has  made  his  report. 

A.  H.  F.  L. 


McCORMICK  V.   COCKBURN. 


Mortgage — Fraud  of  Solicitor— Assignment  of  Mortgage — Liability. 

The  plaintiff,  for  the  purpose  of  raising  a  portion  of  the  purchase  money 
on  a  contemplated  purcnase  of  property,  mortgaged  lands  then  owned  by 
him  to  the  defendant  C,  the  money  being  received  by  a  solicitor  who- 
acted  for  both  parties.  The  purchase  not  having  been  carried  out,  the 
plaintiff  desired  to  have  tbe  mortgage  discharged,  whereupon  the  iolici- 
tor,  who  had  misappropriated  the  moneys,  paid  the  mortgagee  and  fraud- 
ulently procured  from  her  an  assiffoment  of  the  mortgage  to  himself 
which  he  assigned  to  the  defendant  F.,  who  advanced  the  money  thereon 
in  good  faith  and  without  any  knowledge  of  the  fraud  : — 

Held,  that  the  plaintiff  was  entitled  to  a  reconveyance  of  the  property 
released  from  the  mortgage,  and  that  the  loss  must  be  sustained  by  the 
defendant  P.,  who  took  nothing  under  the  assifinment  to  him,  for  the 
mortgage  being  paid  off,  the  solicitor  acquired  no  beneficial  interest, 
being  at  most  but  a  trustee  of  the  lega>  estate,  and  could  pass  no  better 
title  to  his  assignee. 

Statement.       This  was  an  action  tried  before  Meredith,  C.  J.,  with- 
out a  jury,  at  Hamilton,  on  the  25th  October,  1899. 

The  action  was  brought  to  have  it  declared  that  a  mort- 
gage given  by  the  plaintiff  to  the  defendant  Cockbum  had 
been  satisfied,  and  for  a  release  of  the  property  from  the 
mortgage,  and  for  a  reconveyance  to  him  of  the  property 
comprised  in  the  mortgage. 

The  learned  Chief  Justice  reserved  his  decision,  and  sub- 
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sequently  delivered  the  following  judgment,  in  which  the  Statement, 
facts,  so  far  as  material,  are  set  out 

Lynch  Staunton,  Q.C.,  for  the  plaintiff. 
W,  H,  BLake,  for  the  defendant  Cockburn. 
John  Crerar,  Q.C.,  for  the  defendant  Penman. 

January  6th,  1900.     Meredith,  C.  J.  :— 

This  ease  is  smother  to  be  added  to  the  long  list  of  those 
in  which  one  of  two  innocent  parties  must  suffer  owing  to 
the  fraudulent  conduct  of  the  solicitor  employed  to  trana- 
■act  their  business.  * 

The  money  loaned  by  the  defendant  Cockburn  to  the 
plaintiff  on  the  security  of  the  mortgage. in  question,  was 
received  by  the  solicitor  who  acted  for  both  parties,  and 
by  him  fraudulently  appropriated  to  his  own  use.  The 
money  was  borrowed  to  enable  the  plaintiff  to  complete 
the  purchase  of  some  property  which  he  contemplated 
buying,  but  the  transaction  fell  through  for  a  reason  which 
it  is  unnecessary  to  refer  to.  Being  pressed  for  a  discharge 
of  the  mortgage,  the  solicitor,  pretending  that  the  mort- 
gagor had  come  into  a  legacy  which  enabled  him  to  pay 
off  the  mortgage,  arranged  with  the  mortgagee  that  she 
should  accept  the  amount  loaned,  with  a  bonus  of  three  , 
months'  interest,  in  payment  of  the  mortgage  money  and 
discharge  the  mortgage,  but  upon  paying  the  money  to  her, 
instead  of  obtaining  a  statutory  discharge  of  the  mortgage, 
the  solicitor  procured  the  execution  by  her  to  him  of  an 
assignment  of  it,  and  afterwards  assigned  the  mortgage  to 
the  defendant  Penman,  who  purchased  it  for  value,  and  in 
good  faith,  without  any  knowledge  whatever  of  the  fraud 
which  had  been  committed  by  the  solicitor. 

On  this  state  of  facts,  it  follows,  I  think,  without  doubt, 
that  the  loss  must  fall  on  the  defendant  Penman.  The 
mortgage  was  paid  off,  as  I  have  said,  and  the  solicitor 
took  no  beneficial  interest  in  it  by  the  assignment  to  him ; 
he  was  at  most  but  a  trustee  of  the  legal  estate  for  the 
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Jadgment.    plaintiff,  and  could  pass  no  higher  or  better  title  to  his 

Moradith,    assignee. 

^^'  There  must,  therefore,  be  judgment  for  the  reconveyance 

to  the  plaintiff  of  the  lands  embraced  in  the  mortgage 
security  in  question  and  for  the  delivery  to  him  of  the 
mortgage  and  title  deeds  and  a  release  of  the  mortgage 
debt,  but  under  all  the  circumstances  of  the  case  it  will  be 
without  costs. 

I  do  not  deal  with  the  third  party  notice  as  the  defen- 
dants did  not  desire  any  adjudication  to  be  had  as  to  it. 

G.  F.  H. 


[DIVISIONAL  COURT.] 
MORSON  V.  BURNSIDE. 

Principal  aiid  Agent— ScUe  of  Land— Land  Agent — Commission, 

The  defendant,  knowing  that  the  plaintiff  was  a  land  agent,  arranged 
with  him  to  procure  a  purchaser  for  his  house  and  lot  at  a  named 
price.  Through  the  plaintiff's  intervention  a  proposed  parchaaer  was 
procured  and  a  purchase  discussed.  Subsequently,  and  as  a  result  of 
the  discussion,  a  lease  was  entered  into  of  the  premises  for  three  years 
with  a  collateral  agreement  ffiviog  the  purchaser  the  option  of  pur* 
chasing  within  a  year,  which  he  exercised  : — 

Held,  that  the  plaintiff  was  entitled  to  his  commission  from  the 
defendant. 

Statemttnt.  This  was  an  appeal  by  the  plaintiff  from  the  judgment 
of  one  of  the  junior  Judges  of  the  County  Court  of  the 
county  of  York  (Edward  Morgan,  Esquire),  dismissing 
the  action  with  costs  after  the  trial  of  it  by  him  without  a 
jury. 

The  action  was  for  the  recovery  of  a  commission  alleged 
by  the  plaintifT,  who  is  a  land  agent,  to  have  been  earned 
by  him  on  the  sale  of  a  house  and  lot  belonging  to  the 
defendant,  to  one  Charles  Frederick  Moore  for  $6,500. 

The  learned  Judge  found  that  the  defendant  had  not 
placed  his  property  in  the  hands  of  the  plaintiff  for  sale ; 
and  that  even  if  he  had  done  so  the  sale  which  was  made 
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to  Moore  was  made  under  such  circumstances  that  the  Stotement. 
plaintiff  was  not  entitled  to  commission  in  respect  of  it. 
From  this  judgment  the  plaintiff  appealed. 

On  January  19th,  1900,  before  a  Divisional  Court  com- 
posed of  Meredith,  C.  J.,  and  MacMahox,  J.,  the  appeal 
was  argued. 

Herbert  Mowat,  for  the  appellant.  The  question  here  • 
lAy  was  there  or  not  a  valid  contract  to  pay  commission. 
The  defendant  knew  that  the  plaintiff  was  a  land  agent 
and  he  employed  him  to  sell  the  land.  The  plaintiff 
brought  the  defendant  and  the  purchaser  together,  and 
the  result  was  the  contract  which  was  entered  into 
between  the  defendant  and  purchaser,  under  which  the 
purchaser  took  a  lease  for  a  year  with  an  option  to  pur- 
chase ;  and  the  option  was  duly  exercised.  This  was  part 
of  the  one  transaction,  originating  out  of  the  relationship 
brought  about  by  the  plaintiff.  The  test  is,  was  the 
purchase  brought  about  through  the  plaintiffs  inter- 
vention: London  and  North-Weatei^  R.  W.  Co.  v.  Gomm 
(1882),  20  Q.  B.  D.  562  and  580 ;  Ghreat  Western  R.  W.  Co. 
V.  Deyardina  Canal  Co.  (1862),  9*Gr.  503  ;  (1864),  2  E.  & 
A.  330 ;  Article,  Real  Estate  Brokers  (1886),  22  Central 
L.  J.  126;  ManseU  v.  Clements  (1874),  L.  R.  9  C.  P.  1391 
Ludlow  V.  Carman  (1858),  2  N.  T.  107. 

R.  0.  Oibson,  contra.  To  entitle  the  plaintiff  to  recover 
he  must  shew  that  a  binding  contract  was  entered  into 
when  the  parties  were  brought  together.  At  the  time  the 
defendant  and  Moore  first  met  no  contract  was  then  entered 
into,  and  the  fact  that  Moore  subsequently  exercised  an 
option  to  purchase  cannot  relate  back  to  the  prior  relation- 
ship. 

January   30,  1900.    Meredith,  C.  J.   (after  stating  the 
facts  as  above) : — 

I  have  come  to  a  contrary  conclusion  upon  both  points. 
The  facts  upon  which  the  plaintiff  relied  to  establish  his 
retainer  were  practically  undisputed. 
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Judgment.        The  plaintiff  was,  to  the  knowledge  of  the  defendant,  a 
Meredith,    land  agent,  and  knowing  that  the  defendant  had  been  will- 
C.J.        ing  to  sell  the  house  and  lot  for  $6,500,  communicated 
with  him  by  telephone  desiring  to  know  if  the  defendant 
was  still  willing  to  sell  at  that  price,  and  telling  him  that 
he  (the  plaintiff)  could  then  find  a  purchaser  for  him  at 
that  price,  to  which  the  defendant  replied  that  his  price 
.    was  still  $6,500,  whereupon  the  plaintiff  entered  the  trans- 
action in  his  books,  advertised  the  property  for  sale,  and 
set  about  to  find  a  purchaser  for  it,  which  resulted  in  his 
bringing  Moore  to  the  defendant,  and  introducing  him  as 
an  intending  purchaser. 

Upon  this  state  of  facts,  I  think  that,  especially  in  the 
absence  of  an  explicit  denial  by  the  defendant  that  he  so 
understood  the  transaction,  and  there  is  none,  the  only 
reasonable  inference  to  be  drawn  from  what  took  place 
between  the  parties  is  that  the  defendant  authorized  the 
plaintiff  to  act  as  his  agent  in  procuring  a  purchaser  for 
the  property  at  $6,500. 

The  learnqd  Judge  in  reciting,  as  he  has  done,  the  facts 
on  this  branch  of  the  case  omits  what  appears  to  me  & 
most  important  fact,  naihely,  the  statement  of  the  plaintiff 
to  the  defendant  that  the  former  could  find  a  purchaser 
for  the  defendant  if  his  price  was  still  $6,500.  That  that 
statement  was  made  is  sworn  to  by  the  plaintiff,  and  there 
is  no  denial  of  it  by  the  defendant. 

In  the  notes  of  the  evidence  the  following  question 
to  and  answer  by  the  defendant  appear : — "  Q. — And 
he  said  in  addition  to  that,  '  I  think  I  can  make  a  sale 
for  you.'  A. — I  do  not  know  whether  he  might  have  said 
that;  but  I  said  I  would  not  take  anything  less  than 
$6,500." 

Having  regard  to  the  fact  that  the  defendant  knew  that 
the  plaintiff's  business  was  that  of  land  agent,  no  other 
inference  than  that  which  I  have  said  should  be  drawn — 
could  I  venture  to  think  be  reasonably  drawn — from  what 
took  place  between  the  parties. 

The  facts  on  which  the  determination  of  the  other  branch 
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of  the  case  depends  are  these  :  After  the  plaintiff  had  intro-    Jadgmoit. 
iluced  Moore  and  his  father  to  the  defendant,  the  former,    Meredith, 
AS  an  intending  purchaser,  there  was  a  second  interview        ^-J- 
between  the  parties,  at  which  the  plaintiff  was  present. 
The  price  and  terms  of  sale  were  discussed,  and  Moore  was 
satisfied  with  them,  but  was  not  then  prepared  to  bind  him- 
self definitely  to  buy.     As  the  parties  were  leaving  the 
office  where  they  had  met,  Moore  (the  father)  said  to  the 
•defeudant  that  he  would  like  to  see  him  alone,  and  there- 
upon it  was  arranged  that  they  should  meet  on  the  follow- 
ing day  at  the  office  of  the  defendant's  solicitor.     On  the 
following  day  the  parties  met,  and  Moore  (the  father)  said 
to  the  defendant  that  his  son  was  not  prepared  to  buy  the 
house  just  then,  as  they  wanted  to  know  if  the  house  was 
a  suitable  one  for  the  purpose  for  which  it  was  required — 
■a  physician's  residence  and  office, — and  expressed  a  wish  to 
rent  it  for  a  year,  with  the  privilege  of  buying  at  the  end 
of  the  year,  to  which  the  defendant  assented ;  and  there- 
upon an  offer  in  writing  to  sell  to  Dr.  Moore  for  the  price 
and  on  the  terms  which  had  been   discussed,  open  for  a 
year,  was  signed  by  the  defendant,  and  a  lease  of  the  pro- 
perty for  three  years  at  the  annual  rent  of  $360  was  exe- 
cuted by  both  parties.     The  term  was  made  three  years  at 
the  suorgestion  of  the  defendant.     The  two  documents  were 
separate  though  they  were  executed  contemporaneously, 
-and  expressed  the  terms  of  one  entire  and  not  two  separate 
bargains.     Moore  elected  to  purchase  within  the  year ;  and 
the  purchase  having  been  completed,  the  plaintiff  applied 
to  the  defendant  for  his  commission  on  the  sale ;  and  the 
defendant  having  repudiated   liability   this    action    was 
brought. 

The  sale  to  Moore  was,  in  my  opinion,  the  direct  result  of 
the  plaintifi^s  efforts  to  find  a  purchaser  for  the  defendant's 
property,  and  the  contractual  relation  of  vendor  and  pur- 
<;haser  directly  resulted  from  those  efforts.  If  the  test  which 
the  late  Lord  Watson  said  was  the  proper  one  to  be  applied 
in  determining  the  right  of  an  agent  to  commission  is  applied 
{Toulmin  v.  Millar  (1888),  58  L.  T.  :N.  S.  96),  it  will  be  found 
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Judgment,    that  the  plaintiff's  case  fully  meets  it.     He  there  says : — "  In 

Meredith,    Order  to  found  a  legal  claim  for  commission,  there  must  not 

C.J«        only  be  a  causal,  there  must  also  be  a  contractual  relation 

between  the  introduction  and  the  ultimate  transaction  of 

sale  ; "  and  there  was,  as  I  have  said,  in  this  case  both. 

The  case  might  have  been  different  had  negotiations  been 
broken  off  when  the  parties  left  the  oflSce  at  which  they 
had  met.  They  were  not,  however,  broken  off,  but  what 
took  place  when  the  documents  were  executed  was  a  con- 
tinuation of  the  negotiations  which  had  been  begun  owing 
to  the  plaintiff  having  introduced  Moore  &s  an  intending 
purchaser,  and  the  sale,  which  was  finally  made  at  the  ex- 
piration of  the  year,  was  the  direct  result  of  those  negotia- 
tions. If  Moore  at  the  meeting,  to  which  I  have  referred^ 
had  asked  a  week's  time  to  consider  the  question  of  pur- 
chase, and  at  the  end  of  the  week  had  elected  to  buy  and 
had  then  concluded  the  purchase,  it  can  scarcely  admit  of 
doubt  that  the  plaintiff  would  have  been  entitled  to  com- 
miasion ;  and  I  can  see  no  principle  upon  which  the  result 
should  be  different  where  the  delay  granted  is  not  a  week 
but  a  year.  The  effect  of  what  was  done,  as  it  appears  to 
me,  was  that  the  offer  which  the  defendant  made  to  Moore 
was  not  declined  by  Moore,  but  on  the  contrary  w^as  kept 
open  for  a  year,  and  it  was  in  substance  that  offer  that 
was  eventually  accepted. 

See  also  Brackenridge  v.  Claridge  (1898),  43  L.  R. 
Annot'd.,  at  pp.  593,  601-2. 

The  appeal  should,  in  my  opinion,  be  allowed  with  costs, 
the  judgment  below  be  reversed,  and  instead  thereof  judg- 
ment be  entered  for  the  plaintiff*  for  $137.50  and  interest 
thereon  from  1st  May,  1899,  with  costs. 

MacMahon,  J.  : — 

The  conclusion  fairly  deducible  from  the  evidence  is : 
that  the  defendant  placed  the  house  and  lot  in  question  in 
the  hands  of  the  plaintiff,  an  estate  agent,  for  sale  at  $6,500^ 
and  that  the  sale  to  Moore  was  the  direct  result  of  plain- 
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tiff's  intervention  and  exertions.  Where  that  is  the  case  J«dgm^t. 
the  length  to  which  the  Courts  have  gone  in  holding  that  liacMahon, 
the  agent  or  broker  cannot  be  deprived  of  his  commission 
is  well  illustrated  by  such  cases  as  Rimmei'  v.  Knowles 
and  Green  v.  Bartlett  In  Rimmer  v.  Knowles  (1874), 
30  L.  T.  N.  S.  496,  where  defendant  instructed  the 
plaintiff,  a  surveyor,  to  sell  an  estate  and  agreed  to  give 
him  £50  if  he  obtained  a  purchaser  at  £2,000.  Afterwards 
defendant  raised  his  price  to  £3,000,  and  plaintiff  found 
for  him  a  builder  who  in  his  evidence  said  he  and  defen- 
dant agreed  that  he  should  purchase  the  land.  He  was 
to  take  it  on  interest  at  £3,000,  £150  a  year,  and  he  signed 
a  lease  for  999  years  accordingly,  giving  him  occupation 
and  option  to  complete  purchase  during  twenty  years.  It 
was  held  that  these  facts  substantially  constituted  a  pur- 
chase and  that  the  plaintiff  was  entitled  to  recover  the 
agreed  amount  of  commission. 

Cockbum,  C.J,,  said,  *'I  think  the  arrangement  was 
equivalent  to  a  purchase." 

And  Quain,  J.,  said,  "  I  think  if  the  defendant  ^were  not 
liable  in  this  case,  it  would  lead  to  great  difficulty,  and  com- 
mission could  seldom  be  earned  at  all.  The  plaintiff',  to 
my  mind,  substantially  found  a  purchaser  for  the  defen- 
dant, and  therefore  ought  to  recover." 

So  in  Qreen  v.  BaHleU  (1863),  14  C.  B.  N.  S.  581,  where 
the  agent  had  failed  up  to  a  given  time  to  effect  a  sale* 
whereupon  the  owner  told  him  he  had  concluded  not  to  part 
with  his  property ;  but  subsequently  the  owner  privately 
negotiated  a  sale  with  a  person  who,  as  it  was  shewn,  had 
been  attracted  to  the  office  of  the  broker  by  the  advertise- 
ments displayed  by  him,  and  had  learned  from  him  the  name 
and  address  of  the  owner,  it  was  held  that  the  agent  was 
entitled  to  his  stipulated  commission. 

And  in  Reed's  Executors  v.  Reed  (1876),  82  Pa.  St.  420t 
where  an  owner  offered  to  pay  a  broker  a  certain  sum  to 
obtain  a  purchaser  for  his  property,  and  the  broker  procured 
parties  to  enter  into  negotiations  for  the  purchase,  and 
pending  these  negotiations  the  owner  allowed  these  pai*ties 


444  '       THE  ONTARIO  REPORTS.  [VOU 

Judgment,  five  or  six  weeks'  time  to  decide  upon  terms  made  by  him 

MacMahon,  ^^  answer  to  theirs,  it  was  held  that  a  contractual  relation 

^'  was  created  which  was  violated  by  a  sale  by  the  owner  to 

third  parties  within  the  time  allowed,  and  that  the  broker 

was  entitled  to  recover  the  stipulated  compensation. 

See  also  the  judgment  of  the  House  of  Lords  in  Bayley 
V.  Cbxidwich  (1879),  39  L.  T.  N.  S.  429 ;  Manaell  v.  Clem^ 
enta  (1874),  L.  R.  9  C.  P.  139  ;  Wilkvason  v.  Alston  (1879), 
48  L.  J.  N.  S.,  Q.  B.  733,  judgment  of  Brett,  L.  J.,  at  p.  735. 
I  agree  that  the  appeal  must  be  allowed  and  judgment 
entered  for  the  plaintiff  €us  directed  in  the  judgment  of  His 
Lordship  the  Chief  Justice. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Reekie  v.  McNeil. 

County  Courts — Appeal --Inability  of  High  Court  to  Extend  Time. 

The  proviBions  of  sections  55  and  56  of  the  County  Courts  Act,  Umitinff 
the  time  in  which  an  appeal  from  the  County  Court  to  the  DivisioiiM 
Court  muit  be  set  down  are  peremptory  and  there  is  no  power  to 
dispense  with  such  provisions,  or  to  enlarge  the  time  for  setting  down 
the  appeal. 

Where,  therefore,  a  Judge  of  a  District  Court  refused  to  certify  the 
pleadings  so  as  to  enable  an  appeal  to  be  set  down  for  the  Divisional 
Court  and  an  order  was  obtained  from  a  Judge  to  allow  such  an  appeal 
to  be  set  down,  such  order  waa  held  to  be  of  no  avail  and  the  appeal 
was  struck  out. 

Statement.  THIS  was  an  action  to  recover  the  sum  of  S250  as 
damages  for  breach  of  contract  to  accept  timber  to  be 
cut  and  delivered  by  the  plaintiff. 

The  action  came  on  for  trial  on  the  6th  June,  1899,  before 
the  District  Judge,  at  Parry  Sound,  and,  upon  the  defen- 
dant's counsel  objecting  that  the  amount  claimed  was  un- 
liquidated and  beyond  the  jurisdiction  of  the  District 
Court,  the  Judge  directed  a  nonsuit  to  be  entered. 

Neither  the  plaintiff's  counsel  nor  the  Judge  seemed  to 
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have  been  aware  of  the  provision  contained  in  see.  26  of   Statemait. 
the  County  Courts  Act,  which  gave  power  to  the  plaintiff 
to  abandon  an  excess  so  as  to  bring  his  action  within  the 
jurisdiction  of  the  Court. 

When  the  plaintiff's  counsel  became  aware  of  the  exist- 
ence of  this  section,  he  served  a  notice  of  motion,  dated 
the  11th  June,  returnable  before  the  Judge  in  Chambers, 
asking  to  have  the  nonsuit  set  aside. 

On  the  return  of  the  motion,  counsel  for  the  defendant 
objected  that  the  only  right  to  appeal  to  the  District  Judge 
from  a  judgment  pronounced  at  the  trial  was  that 
given  by  sec.  51  of  the  County  Courts  Act  to  appeal  to 
the  County  Court  within  the  first  two  days  of  the  quarterly 
sittings  held  next  after  the  decision  complained  of,  and 
that  the  Judge  had  no  jurisdiction  to  dispose  of  such  mo- 
tion except  at  such  quarterly  sittings.  This  objection  was 
overruled,  and  by  an  order,  dated  the  21st  of  June,  the 
nonsuit  was  set  aside,  and  the  plaintiff  was  given  liberty 
to  proceed  to  trial  at  the  first  sittings  the  Court  might  hold 
for  trial  without  a  jury  pursuant  to  section  19  of  the 
statute.  The  Judge  then  proceeded  to  appoint  a  special 
sittings  to  be  held  on  the  14th  July,  1899. 

The  defendant  served  notice  that  he  would  apply  to  the 
Judge  at  the  opening  of  Court  on  the  said  14th  July,  for 
an  order  rescinding  the  order  for  a  new  trial.  That  ap- 
plication was  dismissed  with  costs,  but  an  order  was  made 
postponing  the  trial  until  the  loth  August. 

The  plaintiff,  on  the  12th  of  July,  filed  a  document 
abandoning  the  excess  of  his  claim. 

On  the  10th  August,  the  defendant  served  notice  of 
appeal  to  a  Divisional  Court  from  the  orders  of  the  21st 
June  and  15th  July. 

On  the  12th  of  August,  application  was  made  on  the 
part  of  the  defendant  to  the  clerk  of  the  Court  at  Parry 
Sound  to  forward  the  papers  to  the  central  office,  a  praecipe 
being  filed  and  the  proper  amount  to  cover  expenses  being 
paid.  Later  on  that  same  day  the  clerk  announced  that, 
after  talking  the  matter  over  with  the  Judge,  he  had  con- 
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Statement,  eluded  that  it  was  not  proper  for  him  to  forward  the  papers 
to  the  central  office  owing  to  the  fact  that  the  trial  had 
been  fixed  for  the  15th  August,  and  that  some  of  the  papers 
would  be  needed  at  it. 

On  the  14th  August,  an  application  was  made  to  the 
Judge  himself  to  certify  copies  of  the  pleadings  and  pro- 
ceedings ;  but  the  Judge  took  the  position  that  there  was 
no  practice  which  justified  his  certifying  copies  instead  of 
the  originals. 

An  application  was  then  made  to  MacMahon,  J.,  on  an 
affidavit,  who  granted  a  fiat  for  the  setting  down  of  the 
appeal  to  the  Divisional  Court  without  production  of  the 
cei'tified  copies,  pending  such  action  as  the  defendant 
might  take  to  compel  the  Judge  to  certify. 

On  December  15th,  1899,  a  motion  was  made  on  behalf 
of  the  plaintiff  to  set  aside  the  notice  of  appeal,  on  the 
ground  that  it  had  not  been  set  down  in  time. 

Before  the  plaintiffs  motion  came  on  to  be  heard  the 
papers  duly  certified  reached  Osgoode  Hall. 

R.  U.  MacPherson,  for  the  motion. 
Hugh  Rose,  contra. 

December  18th,  1899.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  County  Courts  Act,  R.S.O.  ch.  55,  provides  by  section 
57,  that  ''  the  appeal  shall  be  set  down  for  argument  at 
the  first  sittings  of  a  Divisional  Court  of  the  High  Court 
of  Justice  which  commences  after  the  expiration  of  one 
month  from  the  judgment  order  or  decision  complained  o£** 

We  have  held  that  until  the  Judge  has  certified  under 
his  hand  to  the  proper  officer  of  the  High  Court,  as  pro- 
vided by  sections  55  and  56  of  the  said  Act,  the  appeal 
camiot  be  set  down  for  argument :  McCarron  v.  Metrapcl- 
itan  Life  Ins.  Co.  (1899),  19  C.  L.  T.  230.    See  also  QUmor 
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V.  McPhail  (\%9^\  16  P.  R.  151 ;  and  after  the  time  limited   Judgment, 
by  the  statute  for  setting  it  down  has  expired  we  have  no  Armour*  O.J. 
jurisdiction  to  hear  it :  Ex  p.  Whitton  (1880).  13  Ch.  D.  881. 

If  the  Judge  neglects  or  refuses  to  certify  under  the  said 
sections,  in  time  to  enable  the  appeal  to  be  set  down  with- 
in the  time  limited  by  the  statute,  we  cannot  dispense  with 
it  or  enlarge  the  time  for  granting  it. 

The  proceedings  being  certified  by  the  Judge  to  the  pix)- 
per  officer  of  the  High  Court  in  time  to  enable  the  appeal 
to  be  set  down  within  the  time  limited  by  the  statute  under 
sections  55  and  56,  is  a  condition  precedent  to  our  juris- 
diction. 

"  Where,  however,  the  act  or  thing  required  by  the 
statute  is  a  condition  precedent  to  the  jurisdiction  of  the 
tribunal,  compliance  cannot  be  dispensed  with ;  and  if  it 
be  impossible  the  jurisdiction  fails;"  Maxwell  on  Statutes, 
3rd  ed.,  p.  543. 

The  appeal  will  therefore  be  struck  out  but  under  the 
circumstances  without  costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Reqina  ejc  rel.  Horan  V.  EvANa 

Public  ScJiooIs — Trustee — Residence. 

The  defendant,  a  life  tenant  of  a  farm,  in  the  township  of  Albion,  lived 
on  it  from  1888  until  1894,  when  he  rented  it  to  his  son  and  went  to> 
live  with  his  wife  and  family  on  a  farm  owned  by  his  wife,  in  the 
township  of  Caledon,  where  he  continued  to  live  nntil  1898,  when  the 
son  havmg  eiven  up  possession  of  the  Albion  farm,  he  took  possession 
of  it,  to  enable  him  to  work  it,  sleeping  in  the  house,  and  occasionally 
visiting  his  wife  and  family  who  remained  in  Caledon  and  remaining 
there  over  night,  while  the  wife  occasionally  visited  him,  staying  a 
couple  of  weeks  : — 

Held,  that  the  defendant's  place  of  residence  was  where  his  wife  and 
family  lived,  and  he  was  therefore  not  a  resident  within  the  township- 
of  Albion  so  as  to  qualify  him  as  a  trustee  of  a  school  section  within 
that  township,  to  which  he  had  been  elected ;  but  as  the  granting  of 
the  order  for  a  quo  toarranto  was  in  the  discretion  of  the  Court,  and 
the  term  of  the  defendant's  office  would  expire  before  the  issue  could 
be  tried,  the  motion  was  dismissed  without  costs. 

Sab-sec.  8  of  sec.  4  of  the  R.  S.  O.  ch.  292  providing  for  an  investigation 
as  to  the  election  by  the  inspector  would  not  of  itself  prevent  the 
granting  of  such  order. 

Statement.  This  was  an  appeal  by  the  relator  from  a  judgment  of 
Rose,  J.,  sitting  in  the  Weekly  Court  at  Toronto,  on  18th 
July,  1899,  dismissing  an  application  for  an  order  for  leave 
to  exhibit  an  information  in  the  nature  of  a  quo  wai^aiHa 
against  Richard  Evans,  to  shew  by  what  authority  he 
claimed  to  exercise  the  oflSce  of  school  trustee  for  school 
section  No.  7,  in  the  township  of  Albion,  in  the  county  of 
Peel. 

The  ground  upon  which  the  application  was  made  was,, 
that  the  said  Richard  Evans,  at  the  time  he  was  so  elected 
in  January,  1899,  was,  and  that  he  ever  since  has  been,, 
resident  outside  the  said  school  section. 

Richard  Evans,  opposed  the  application  upon  the  ground 
that  he  was  at  the  time  of  his  election,  and  ever  since  had 
been,  a  resident  of  the  school  section  in  question ;  and 
upon  the  further  ground  that  the  application  should  have 
been  made  within  twenty  days  after  the  election. 

The  appeal  was  argued  on  20th  December,  1899,  before  a 
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Divisional  Court  composed  of  Armour,  C.  J.,  Falconbridoe   Argnmwit. 
and  Street,  JJ. 

r.  J.  Blain,  for  the  relator.  The  affidavits  shew  that 
Evans  was  not  a  resident  in  the  school  section.  In  any 
event  a  primd  facie  case  has  been  made,  and  we  are 
entitled  to  the  information  asked  for  to  try  the  right. 
This  cannot  cause  any  injury  to  the  defendant  as  we  have 
to  give  security  for  costs  :  Bewdley  Case  (1869),  1  O.  M.  & 
H.  174  ;  Brightley's  Election  Cases  (1871),  475  ;  Regina  ex 
rel.  Moore  v.  Nagle  (1894),  24  O.  B.  607. 

W.  S.  Morphy,  of  Brampton,  contra.  The  motion  for  the 
information  was  too  late.  Under  sec.  60  of  the  Public 
Schools  Act,  R.  S.  O.  ch.  292,  the  motion  should  have  been 
made  within  twenty  days  after  the  election,  while  here  it 
was  not  made  until  long  afterwards.  The  proper  conclu- 
sion to  come  to  upon  the  evidence  is  that  the  defendant 
was  a  resident  in  the  township.  He  had  his  own  farm 
there  and  lived  on  it,  while  the  farm  in  the  other  town- 
ship was  that  of  his  wife,  and  though  he  was  there  from 
time  to  time,  he  was  also  in  possession  of  his  own  place 
and  living  there.  The  learned  Judge  appealed  from  had 
all  the  facts  before  him,  and  he  has  found  in  favour  of  the 
defendant,  and  the  Court  should  not  review  his  decision 
unless  the  facts  are  conclusive. 

December  29th,  1899.  The  judgment  of  the  Court  was 
delivered  by 

Street,  J. : — 

The  affidavits  shew  that  Richard  Evans,  against  whose 
tenure  of  the  office  of  school  trustee  this  application  is 
made,  has  been,  since  the  year  1888,  the  owner  for  his  own 
life  of  a  farm  within  the  school  section  of  Albion  for  which 
he  sits  as  school  trustee,  and  that  he  lived  upon  it  until 
the  spring  of  1894,  when  he  leased  it  to  his  son  and  moved 
away. 
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Judgment.  i^  the  spring  of  the  year  1898,  he  was  living  with  his 
Street,  J.  wife  and  five  children  upon  a  farm  owned  by  her  in  her 
own  right  in  the  adjacent  township  of  Caledon.  In  the 
spring  of  1898,  his  son,  the  lessee  of  the  farm  in  Albion, 
gave  it  up,  and  in  April,  1898,  the  respondent  again  took 
possession  of  it,  and  he  swears  that  he  has  ever  since  resided 
there.  There  is  a  good  house  upon  the  lot  in  which  he 
sleeps,  and  he  has  stock  and  implements  upon  it,  and  bams 
and  outhouses  for  housing  them  and  for  storing  the  grain 
raised  upon  the  farm.  He  and  his  wife  ai*e  on  excellent 
terms,  and  he  swears  that  he  occasionally  pays  her  visits  in 
Caledon  staying  over  night,  and  that  she  goes  to  him 
occasionally,  sometimes  for  a  week  at  a  time,  and  when 
there,  does  cooking  and  mending  for  him. 

A  number  of  affidavits  have  been  filed,  but  they  do  not 
throw  any  light  upon  the  facts  I  have  stated.  He  himself 
and  his  wife  and  his  friends  evidently  fully  believe  that  he 
is  properly  described  upon  these  facts  as  being  a  resident 
of  Albion,  and  not  of  Caledon.  The  relator  and  his  friends 
are  of  a  different  opinion. 

My  brother  Rose  has  come  to  the  conclusion  that  Evans» 
having  been  undoubtedly  down  to  the  spring  of  1894,  a 
resident  of  Albion,  has  not  been  shewn  to  have  ever 
intended  to  leave  it,  and  that  his  absence  is  to  be  treated 
as  a  merely  temporary  one  not  sufficient  to  enable  him  to 
acquire  a  new  residence. 

With  the  greatest  respect  I  find  myself  unable  to  concur 
in  this  view.  He  appears  from  the  affidavit  of  Jane  Evans, 
his  wife,  to  have  resided  with  her  and  with  five  of  their 
children  upon  her  farm  in  Caledon,  down  to  the  time 
when  his  son  gave  up  the  farm  in  Albion  in  April,  1898.  I 
think  it  must  be  assumed  that  his  home  and  residence  were 
there  with  his  wife  and  children  in  Caledon,  down  to  thai 
time  at  all  events.  After  that  time  I  think  that  the  proper 
legal  conclusion,  from  the  evidence,  is  that  he  still  ocm^ 
tinned  to  reside  in  Caledon  where  his  wife  and  children 
were  and  where  his  home  really  was,  although  the  proper 
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working  of  the  farm  in  Albion  required  that  he  should   Judgment. 
«pend  the  greater  part  of  his  time  there.  Street,  J. 

The  term  of  otBce,  however,  of  Evans,  was  for  a  year  only 
from  3rd  January,  1899,  as  he  was  elected  to  fill  a  vacancy 
in  the  board,  and  the  term  of  the  trustee  in  whose  place 
he  was  elected  would  have  expired  with  the  present  yean 

If  we  were  now  to  grant  the  order 'asked  for,  the  term  of 
office  of  the  trustee  whose  seat  is  atta<;ked  would  have 
expired  before  the  questions  at  issue  could  be  tried.  The 
granting  of  the  order  asked  for  is  in  the  sound  discretion 
of  the  Court,  and  it  would  not,  in  my  opinion,  be  a  proper 
•exercise  of  that  discretion  to  allow  quo  warranto  proceed- 
ings to  be  taken  which  could  result  in  no  practical  good : 
High  on  Extraordinary  Legal  Remedies,  2nd  ed.,  pp.  472, 
473 ;  People  v.  Sweeting  (1807),  2  Johns.  (N.  Y.  S.  C.)  18* ;. 
^nd  I  am  of  opinion  that  we  should  not  grant  the  order. 

I  do  not  think  the  relator  would  have  been  debarred  by 
sub-sec.  8  of  sec.  14,  ch.  292  R.  S.  O.,  from  making  the 
application  had  it  come  before  us  in  time. 

The  application  will,  therefore,  be  dismissed ;  but  as  the 
relator  was  right,  in  my  opinion,  upon  the  question  of  fact, 
there  should  be  no  costs  here  or  below,  and  the  order 
-appealed  from  should  be  amended  so  as  to  carry  this  into 
-effect. 

G.  F.  H. 
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Potts  v.  Potts. 

Lift  Insurance — Change  of  BeneJUiai'y — SlcUutes-^IiicoruiMtent  Clauses — 
R.  S,  O.  (1897)  eh.  £03,  sees.  151,  160. 

Where  two  clauses  in  a  statute  caunot  be  reconciled  the  later  must 
prevail  over  the  earlier  one. 

By  sec.  151  of  the  Ontario  Insurance  Act,  R.  S.  O.  (1807)  ch.  203» 
the  assured  may  b^  an  instrument  in  writing  substitute  a  new  bene- 
ficiary in  a  life  policy,  provided  that  he  does  not  divert  the  berefit  of 
any  person  who  is  a  beneficiary  for  value.  By  section  160  he  may  in 
like  manner  transfer  the  benefit  to  his  wife  alone,  although  the  policy 
is  expressed  to  be  for  his  mother's  benefit,  unless  the  poUcy  expressly 
states  that  the  original  beneficiary  is  a  beneficiary  for  value. 

A  person  having  efifected  an  insurance  on  bis  life  in  favour  of  his  mother 
as  beneficiary,  the  policy  not  expressly  stating  that  she  was  a 
beneficiary  for  value,  subsequently  transferred  the  benefit  of  it  to  his 
wife  alone  : — 

Jffeid,  that  section  160  must  govern  and  that  the  wife  was  entitled  to  the 
•     policy  moneys. 

Statement.       THIS  was  an  action  tried  before  Rose,  J.,  without  a  jury 
at  Hamilton,  on  November  22nd,  1899. 

Gordon  Waldron,  and  Thomas  Mulvey,  for  the  plaintiff. 
Teetzel,  Q.  C,  and  W.  M.  McClemont,  for  the  defendant. 

The  learned  Judge  at  the  close  of  the  case  reserved  his 
decision  and  subsequently  delivered  the  following  judg- 
ment Jin  which  the  facts,  so  far  as  material,  are  stated. 

January  11,  1900.     Rose,  J.  :— 

The  plaintiff  was  the  mother  of  the  insured,  and  thcv 
defendant  was  his  wife. 

The  insured  died  on  or  about  the  11th  July,  1899.  On 
the  10th  July,  1893,  he  was  admitted  a  member  of  the 
Supreme  Tent  of  the  Knights  of  the  Maccabees  of  the 
World,  and  received  a  benefit  certificate  number  5,448, 
which  provided  for  payment  of  $1,000,  to  the  plaintiff. 
At  this  time  the  insured  was  unmarried.  He  married  the 
defendant  in  the  month  of  July,  1897. 

His  death  took  place  on  the  11th  July,  1899,  as  the  result 
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of  an  operation  at  the  hospital  in  Hamilton.  Immediately  Ja<lgm«nt* 
before  leaving  the  house  to  submit  to  the  operation,  on  the  iu>m«  J* 
day  before  his  death,  he  made  a  declaration  in  writing 
referring  to  this  policy,  transferring  the  benefit  of  the 
policy  to  the  wife  alone.  The  words  of  the  declaration 
were  as  follows :  *'  I  hereby  direct  that  my  estate  shall 
be  divided  as  follows :  first,  to  my  wife  Ada  Lavinia  Potts, 
shall  be  paid  all  my  insurance,  namely,  *  *  Knights 
of  the  Maccabees  of  the  World,  policy  of  J1,000.  This 
policy  is  payable  to  my  mother  Bhoda  Potts  as  beneficiary ; 
but  I  direct  that  it  be  paid  to  my  wife." 

The  plaintiff  claims  as  a  beneficiary  for  value,  and  by 
her  replication  alleged  fraud  and  undue  influence,  and  that 
at  the  time  of  making  the  declaration  the  insured  had  not 
sufficient  mental  capacity  to  enable  him  to  validly  make 
the  transfer. 

There  was  no  evidence  at  all  to  support  these  charges, 
and  the  case  must  turn  upon  the  question  of  whether 
the  plaintiff  can  maintain  her  position  as  a  beneficiary 
for  value. 

The  plaintiff  relied  upon  sea  151  of  the  Ontario  Insur- 
ance Act,  R.  S.  O.  (1897)  ch.  203.  The  defendant  relied 
upon  the  provisions  of  sections  159  and  160  of  the  same 
Act.  It  is  difficult  to  understand  the  necessity  for  the  co- 
existence of  the  two  sections.  The  difficulty  in  reconciling 
them  will  appear  from  what  follows. 

Section  151,  after  declaring  that  every  person  of  the 
full  age  of  twenty-one  years  shall  be  deemed  to  have  an 
unlimited  insurable  interest  in  his  own  life,  provides  that 
the  assured  may  by  an  instrument  in  writing  from  time  to 
time  "  alter  or  revoke  the  benefits  *  *  or  add  or  substi- 
tute new  beneficiaries  *  *  provided  that  the  assured 
shall  not  alter,  or  revoke,  or  divert  the  benefit  of  any 
person  who  is  a  beneficiary  for  value." 

The  plaintiff  contends  that  the  assured  by  an  instrument 
in  writing  attempted  to  revoke  the  benefit  conferred  upon 
her,  and  to  substitute  a  new  beneficiary,  but  that  such 
attempt  was  futile  by  reason  of  the  proviso  which  preven- 
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ted  him  from  diverting  the  benefit  from  her,  a  beneficiary 
for  value.  If  the  right  of  the  defendant  depends  upon  the- 
question  of  whether  or  not  the  plaintiff  was  a  beneficiary 
for  value,  of  course  that  fact  must  be  found.  But  the 
defendant  says  that  such  section  does  not  apply,  because 
section  IGO  in  express  terms  provides  for  a  case  such  as. 
this.  That  section  enables  an  assured  by  an  instrument  in 
writing  to  "  transfer  *  *  the  benefits  of  the  policy  to 
the  wife  alone  *  *  altliough  the  policy  is  expressed  or 
declared  to  be  for  the  benefit  of  *  *  the  mother.'* 
The  proviso  in  such  section  is  as  follows :  *'  Provided  that 
the  assured  shall  not  by  virtue  of  the  preceding  sub-sections 
be  authorized  *  *  to  divert  the  said  insurance  moneys 
or  benefits,  or  any  part  thereof,  from  the  original  beneficiary 
where  the  policy  expressly  states  that  the  beneficiary  was 
a  beneficiary  for  value." 

The  contention  of  the  defendant  is  that  as  this  policy 
does  not  expressly  state  that  the  plaintiJBT  was  a  beneficiary 
for  value,  there  was  no  limitation  by  the  statute  upon  the 
right  of  the  injsured  to  divert  the  benefit  from  the  mother 
to  the  wife. 

If  it  is  impossible  to  reconcile  these  two  clauses,  the 
latter  must  govern  :  Maxwell  on  Statutes,  3rd  ed.,  pp.  214^ 
et  8eq.,  especially  p.  216. 

The  text  writer  says:  "The  later  of  two  passages- 
in  a  statute  being  the  expression  of  a  later  intention 
should  prevail  over  the  earlier  as  it  unquestionably  would 
if  it  were  embodied  in  a  separate  Act  " 

Under  section  151  the  fact  must  be  inquired  into  and 
found.  Under  section  160,  if  the  policy  does  not  expressly 
state  that  the  beneficiary  was  a  beneficiary  for  value,  the 
fact  I  think  may  not  be  inquired  into.  How  it  would  be 
if  the  policy  did  so  state,  it  is  not  necessary  to  determine. 

I  have  gone  back  to  the  original  legislation,  for  I  find 
that  both  sections  are  credited  to  60  Vict.  cb.  36  (O.). 
Looking  at  that  chapter,  I  find  that  section  151  is  said  to 
be  taken  from  59  Vict.  ch.  45,  sec.  2  (2)  (O.),  as  is  also  sub- 
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aec.  2  of  sec.  160,  which  sub-section  contains  the  proviso  Judgment. 
sbove  stated.  Rose,  J. 

,  Looking  at  sub-sec.  2  of  sec.  2  of  59  Vict.  ch.  45  (O.), 
I  find  the  proviso  there  is  that  the  assured  shall  not 
divert  the  insurance  moneys  or  benefits  "  where  the  policy 
expressly  states  that  the  beneficiary  was  a  beneficiary  for 
valuable  consideration." 

I  cannot  understand  why  the  form  of  expression  was 
varied  in  60  Vict,  of  sec.  151,  from  what  appears  in  sec. 
160.  Having  regard  to  the  rule  of  construction,  to  which 
I  have  above  referred,  I  think  I  must  yield  to  the  defen- 
dant's argument,  and  hold  that  section  160  is  the  section 
applicable.  This  would  appear  to  be  the  better  course 
from  the  fact  that  section  160  deals  expressly  with  a  case 
of  a  transfer  from  a  mother  to  a  wife,  which  is  the  case 
before  me. 

The  facts  of  this  case  afford  a  very  good  illustration  of 
the  convenience  of  the  provision  that  the  policy  shall 
declare  on  the  face  of  it  that  the  beneficiary  is  one  for 
value,  if  the  fact  be  so,  for  here  we  have  a  mother  claiming 
to  be  beneficiary  for  value  of  a  policy  taken  out  by  her  son 
without  communication  with  her,  as  I  find  the  fact  to  be, 
held  by  him  in  his  own  possession  until  the  time  of  his 
death,  and  taken  out  to  run  for  at  least  a  year  concurrently 
with  a  prior  policy  in  another  company,  which  policy  the 
mother  said  was  given  to  her  as  a  beneficiary  for  value. 

The  story  of  the  mother,  as  I  understand  it,  is  that 
during  the  time  when  her  son  was  being  educated  at  the 
universitj',  and  for  his  profession  as  a  physician,  she, 
out  of  her  own  moneys,  made  advances  to  him  which  he 
promised  to  repay,  and  to  secure  which  he  took  out  a 
policy  in  the  Foresters,  naming  her  as  beneficiary :  that 
subsequently  he  allowed  the  policy  in  the  Foresters  to 
lapse,  substituting  this  policy  as  security  for  the  payment 
of  the  advances. 

I  cannot  find  as  a  fact  that  this  policy  was  taken  out  in 
substitution.  Its  date  was  in  July,  1893,  and  by  a  state- 
ment, put  in  since  the  trial,  I  find  that  in  August,  1893^ 
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January,  1894,  April,  1894,  and  August,  1894,  the  insured 
remitted  premiums  to  the  Foresters,  so  that  the  two  policies 
ran  together  from  July,  1893,  until  the  first  of  March,  1895» 
when  the  insured  was  suspended  for  nonpayment  of  dues 
to  the  Foresters. 

The  best  opinion  I  can  form  upon  the  evidence  is,  that 
the  policy  in  question  was  taken  out  without  communica- 
ting with  the  mother ;  was  not  taken  out  in  substitution 
for  the  policy  in  the  Foresters  but  independently;  was 
retained  by  the  insured  in  his  own  possession ;  and  that 
whatever  was  the  position  of  the  mother  with  regard  to 
the  policy  in  the  Foresters  she  never  was  a  beneficiary  for 
value  as  to  this  policy. 

The  plaintifi*s  account  of  the  dealings  between  her 
and  her  son  was  not  at  all  clear.  Her  recollection  was 
not  trustworthy.  She  was  unable  to  account  for  receipts 
and  vouchers  which  were  produced  to  her  at  the  triaL 
The  impression  left  upon  my  mind  was  that  there  bad 
been  a  settlement  between  the  mother  and  the  son  as  late, 
at  any  rate,  as  1891,  as  would  appear  from  a  receipt 
signed  by  the  plaintiff  in  the  words  following :  "  Toronto, 
July  6th,  1891.  Received  from  Robert  B.  Potts,  notes 
in  full  for  all  claims  I  have  had  against  him  to  Jnly  1st, 
1891." 

Looking  at  the  entries  made  in  the  books  of  the  insured, 
I  have  formed  the  opinion  that  this  indebtedness  was 
wiped  out,  and  that  any  payments  made  subsequently  to 
the  mother  were  by  way  of  loan. 

Of  course  I  may  be  in  error  as  to  the  conclusion  I  have 
formed ;  but  if,  notwithstanding  the  policy  did  not  on  its 
face  declare  the  plaintiflf  to  be  beneficiary  for  value,  it  was 
my  duty  to  find  the  fact,  the  plaintiff  has  not  given  me 
evidence  which  enables  me  to  decide  in  favour  of  her  con- 
tention that  she  was  a  beneficiary  for  value. 

Had  the  plaintiff  been  content  to  have  submitted  her 
claim  to  the  Court,  without  charging  fraud  and  undue  infla- 
ence  against  the  defendant,  in  selfish  disregard  of  the 
suffering  which  the  defendant  must  have  been  undergoing 
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by  reason  of  the  more  than  usually  sad  circumstances  JndgmMit. 
attending  the  loss  of  her  husband,  I  might  have  been     BomTj* 
inclined  to  relieve  her  from  payment  of  costs,  but  hav- 
ing charged  fraud,  and  having  failed  in  such  charge,  and 
having  also  failed  as  to  the  other  issues  sent  down  for 
trial,  her  claim  must  be  dismissed  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Regina  v.  The  Toronto  Public  School  Board. 

Sessions — Appeal  to,  from  Order  o/DismMscU  of  OomplairU-^Ojfenee  tauier 
By-law— MwiicipcU  Act,  JR.  S.  0.  ch.  i^SS,  sec.  561^R,  S,  0.  cK  90,  sec.  7. 

There  is  no  appeal  to  the  Court  of  General  Sessions  of  the  Peace  from  an 
order  of  dismissal  of  a  complaint  against  a  city  by-law  passed  under 
the  authority  of  sec.  551  of  the  Municipal  Act,  R.  S.  O.  ch.  223. 

The  "  order "  referred  to  in  sec.  7  of  R.  S.  O.  ch.  90,  "  The  Ontario 
Summary  Convictions  Act,"  means  an  order  against  the  party  against 
whom  the  information  and  complaint  is  laid,  and  does  not  include  an 
order  of  dismissal. 

An  information  and  complaint  was  laid  upon  oath  by  one  Statemmit. 
Andrew  McFarren  before  the  police  magistrate  of  the  city 
of  Toronto,  charging  the  Public  School  Board  of  the  city 
with  having  in  use  a  closet  in  the  Church  street  public 
school  without  proper  traps,  vents,  soil  pipes  or  drains, 
and  with  allowing  an  accumulation  of  filth  in  and  about 
the  closet,  and  for  allowing  to  be  used  a  closet  or  such 
other  contrivance  or  convenience,  contrary  to  by-law  2478 
of  the  city  of  Toronto,  known  as  the  Plumbing  By-law, 
and  contrary  to  the  Public  Health  Act  of  the  Revised 
Statutes  of  the  Province  of  Ontario.  Upon  the  return  of 
the  summons  the  parties  appeared  before  the  magistrate, 
who  after  hearing  the  evidence  made  an  order  dismissing 
the  information  and  complaint  Andrew  McFarren  then 
appealed  to  the  Court  of  General  Sessions  of  the  Peace  for 
the  county  of  York,  from  the  order  of  dismissal,  and  on 
59— VOL.  XXXI.  o.R. 
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Stotement.  23rd  May,  1899,  the  appeal  was  allowed,  the  order  of  dis- 
missal  annulled  and  set  aside  and  the  Toronto  Public 
School  Board  were  convicted  of  an  offence  against  the  said 
by-law,  the  information  and  complaint  being  amended  by 
striking  out  the  words  "  known  as  the  Plumbing  By-law 
and  contrary  to  the  Public  Health  Act  of  the  ile vised 
Statutes  of  Ontario." 

The  judgment  of  the  learned  Chairman  of  the  Sessions,, 
with  reference  to  the  objection  raised  that  the  Sessions 
had  no  jurisdiction  in  an  appeal  from  an  order  of  dismissal 
was  as  follows  : — 

"An  initial  objection  was  taken  to  the  validity  of  these 
proceedings  by  way  of  appeal  to  the  Sessions,  on  the 
ground  that  as  the  by-law  was  a  regulation  or  law  passed 
by  the  municipality  under  the  powers  conferred  by  section 
551  of  the  Municipal  Act  (Ontario  Statute),  no  appeal  lay 
to  the  Sessions  by  a  complainant  or  prosecutor  from  an 
order  of  dismissal,  and  the  case  of  Re  Murphy  and  Cornish 
(1881),  8  P.  R.  420,  is  cited  as  an  authority  supporting  that 
contention. 

Upon  reading  ch.  74  of  R.  S.  O.  (1877),  which  was  the 
statute  under  review  by  Mr.  Justice  Osier  in  the  case  of 
He  Murphy  and  Cornish,  8  P.  R.  420,  one  finds  that 
very  important  amendments  have  been  made  in  that  Act 
since  January,  1881,  the  date  when  the  decision  was  pro- 
nounced. Sub-sec.  1  of  sec.  1  of  that  Act,  referred  only  to 
a  punishment  or  penalty  inflicted  by  a  justice  of  the  peace ;. 
and  sub-section  2  reserved  a  right  of  appeal  to  any  person 
aggrieved  by  a  conviction  or  order  made  by  a  justice  of  the 
peace,  etc.  Section  3,  as  pointed  out  by  Mr.  Justice  Osler^ 
limited  the  right  of  appeal  to  a  person  aggrieved  by  such 
conviction  or  order ;  and  he  also  stated  that  the  practice  and 
procedure  which  were  to  apply  to  such  appeals  were  to  be 
the  practice  and  procedure  of  appeals  provided  under  the 
statutes  of  the  Dominion  then  in  force  for  an  appeal  to  the 
General  Sessions.  He  further  called  attention  to  the  fact 
that  the  Dominion  Statutes  then  in  force  regulating  appeals 
to  the  Sessions  used  the  same  language  practically  as  R.  S.  0. 
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ch.  74,  (1877),  allowing  an  appeal  only  to  '  any  person  who  Stotemtnt. 
thinks  himself  aggrieved  by  any  conviction  or  order/  He 
cited  other  sections  of  the  Dominion  Act  then  in  force  to 
shew  that  it  was  not  contemplated  by  the  Dominion  Act 
that  an  appeal  was  intended  to  be  given  to  the  prosecutor 
or  complainant ;  and  finally  concluded  his  judgment  by 
holding  that  an  order  did  not  include  an  order  of  dismissal 
of  the  complaint. 

Since  the  decision  in  Re  Murphy  and  Comiah,  8 
P.  R.  420,  by  49  Vict.  (1886)  ch.  16,  sec.  20  (consolidated 
now  and  preserved  in  R.  S.  0.  (1897)  ch.  90,  sec.  4,  sub-sec. 
2),  the  magistrate  or  justice  is  expressly  authorized  instead 
of  convicting  or  making  any  order,  to  make  an  order 
dismissing  the  information  or  complaint,  and  ordering  the 
complainant  to  pay  the  defendant's  costs. 

Sub-section  3  now  directs  that  such  costs  may  be  recov- 
ered in  the  same  manner  and  under  the  same  warrants  as  a 
penalty  adjudged  to  be  paid  by  the  conviction  or  order 
is  recovered. 

Section  5  enacts  that  the  foregoing  sections  shall  apply 
to  proceedings  or  orders  under  the  authority  of  the  Munici- 
pal Act,  or  by-laws  of  municipal  councils  passed  thereunder. 

Again,  since  the  date  of  the  judgment  in  lie  Murphy 
and  Cornish,  8  P.  R.  420,  the  Dominion  Statute  regula- 
ting the  practice  and  procedure  as  to  appeals  to  the  Sessions 
has  also  been  amended. 

Section  879  of  the  Code  enacts,  'Unless  it  is  otherwise 
provided  in  any  special  Act  under  which  a  conviction  takes 
place,  or  an  order  is  made  by  a  justice  for  the  payment  of 
money  or  dismissing  an  information  or  complaint,  any  per- 
son who  thinks  himself  aggrieved  by  any  such  conviction 
or  order,  the  prosecutor  or  complainant,  as  well  as  the 
defendant,  may  appeal  *  *  to  the  Court  of  General 
Sessions  of  the  Peace.' 

Under  the  present  Revised  Statutes  of  Ontario  ch.  90, 
I  do  not  think  it  can  now  be  held  that  an  order  does  not 
include  an  order  of  dismissal,  and  if  a  complainant  feels 
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Statement,  aggrieved  by  any  such  order  of  dismissal  he  can  appeal  to 
the  Sessions.  The  practice  and  procedure  of  the  Dominion 
Code  also  recognized  an  order  of  dismissal  as  an  appeal- 
able oi'der.  The  decision  in  Re  Murphy  and  Coimiah, 
8  P.  R.  420,  must,  therefore,  I  think,  be  considered  as 
confined  to  the  law  as  it  stood  in  1881,  and  is  no  longer 
an  authority  applicable  to  the  existing  statutes  regulating 
or  allowing  appeals  to  the  Sessions. 

I,  therefore,  overrule  the  objection  to  my  jurisdiction 
to  entertain  this  appeal  of  the  complainant,  Andrew 
McFarren,  from  the  order  of  dismissal  made  by  the  deputy 
police  magistrate/' 

The  information  and  proceedings  before  the  police  magis^ 
trate  were  brought  before  the  Divisional  Court  upon  certi^ 
orari,  and  the  order  of  the  Court  of  General  Sessions  of 
the  Peace  for  the  county  of  York,  was  filed. 

On  the  12th  December,  1899,  F.  E.  Hodgina  moved 
absolute  an  order  nisi,  granted  by  this  Court  on  the  8tli 
day  of  September,  1899,  to  quash  the  said  order  on  the 
following  grounds : 

1.  There  was  no  jurisdiction  at  the  Sessions  or  of  Hia 
Honour  Judge  McDougall  to  convict  the  Toronto  Public 
School  Board  on  an  appeal  from  an  order  dismissing  the 
information. 

2.  No  appeal  is  given  to  a  complainant  or  prosecutor 
from  an  order  of  dismissal. 

3.  The  proceedings  against  the  Toronto  Public  School 
Board  should  be  by  indictment,  and  not  by  information. 

4.  It  is  beyond  the  competence  of  the  General  Sessions 
of  the  Peace,  or  His  Honour,  Judge  McDougall,  to  amend 
the  information  sworn  to  by  the  complainant  from  which 
an  appeal  was  being  taken. 

5.  No  offence  was  proved,  the  plumbing  by-law  under 
which  information  was  laid  not  covering  the  offence  charged. 

6.  The  by-law  under  which  the  alleged  conviction  was 
made,  was  a  plumbing  by-law,  which  does  not  deal  vrith 
the  system  in  use  in  the  Church  street  school. 
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7.  The  proceedings  should  have  been  takert  under  the  Argument. 
Public  Health  Act  and  city  by-law  2477,  and  not  under 
by-law  2478. 

8.  By-law  2478,  if  it  covers  such  an  offence  as  was 
charged,  is  ultra  vires  the  city  council. 

9.  By-law  2478  does  not  apply  to  a  corporation  such  as 
the  Toronto  Public  School  Board,  nor  to  a  system  installed 
before  it  was  passed,  nor  one  which  has  the  approval  of 
the  medical  health  officer. 

10.  There  was  no  evidence  that  the  offence  alleged  was 
committed. 

He  referred  to  McLellan  v.  McKinnon  (1882),  1  O.  R. 
219 ;  Regina  v.  Keepers  of  the  Peace  and  Justices  of  the 
County  of  London  (1890),  25  Q.  B.  D.  357 ;  Payn^  v. 
Justices  of  the  Uxlyridye  Division  of  the  County  of  Middle- 
sex and  the  Uxbridge  Urban  Sanitary  Authority  (1881), 
45  J.  P.  327,  420. 

J.  E,  Jones,  shewed  cause,  and  referred  to  Regina  v. 
Toi^onto  R,  W.  Co.  (1898),  30  O.  R.  44. 

February  2nd,  1900.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

I  think  it  quite  clear  that  there  was  no  appeal  to  the 
Court  of  General  Sessions  of  the  Peace  from  the  order 
of  dismissal  of  the  infoimation  and  complaint  herein  :  that 
the  Court  of  General  Sessions  of  the  Peace  had,  therefore, 
no  jurisdiction  to  hear  the  appeal,  and  that  the  conviction 
and  order  of  that  Court  must  therefore  be  quashed. 

The  information  and  complaint  was  for  an  offence 
against  a  by-law  of  the  corporation  of  the  city  of  Toronto, 
passed  under  the  authority  of  the  Municipal  Act,  R.  S.  O. 
(1897)  ch.  223,  sec.  551. 

Part  8  of  the  Criminal  Code,  which  relates  to  summary 
convictions  and  to  appeals  therefrom,  subject  to  any 
provision,  otherwise,  that  is,  by  the  Parliament  of  Can- 
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Jndgmeat.  ada,  enacted  with  respect  to  such  offence,  act,  or  matter. 
Armour,  C.J.  applies  only  to  (a)  "  every  catfe  in  which  any  person  com«- 
mits,  or  is  suspected  of  having  committed,  any  offence  or 
act  over  which  the  Parliament  of  Canada  has  legislative 
authority,  and  for  which  such  person  is  liable,  on  summary 
conviction,  to  imprisonment,  fine,  penalty  or  other  punish- 
ment '*',  (b)  '*  every  case  in  which  a  complaint  is  made  to 
any  justice  in  relation  to  any  matter  over  which  the  Par- 
liament of  Canada  has  legislative  authority,  and  with 
respect  to  which  such  justice  has  authority  by  law  to  make 
any  order  for  the  payment  of  money  or  otherwise  " :  Crim- 
inal Code,  part  8,  sec.  840. 

So  that  the  authority,  if  any,  for  an  appeal  to  the  Court 
of  General  Sessions  of  the  Peace,  from  an  order  of  dismis- 
sal of  an  information  and  complaint  for  an  offence  against 
a  by-law  passed  under  the  provisions  of  the  Municipal  Act, 
must  be  found  in  R.  S.  O.  ch.  90,  "  The  Ontario  Summary 
Convictions  Act ; "  and  in  section  7  of  that  Act,  which 
provides  that  **  any  party  who  considers  himself  aggrieved 
by  a  conviction  or  order  made  by  a  justice  of  the  peace,  or 
by  a  police  or  stipendiary  magistrate,  under  the  authority 
of  any  statute  in  force  in  Ontario,  and  relating  to  matters 
within  the  legislative  authority  of  the  Legislature  of 
Ontario,  may,  unless  it  is  otherwise  provided  by  the  par- 
ticular Act  under  which  the  conviction  or  order  is  made» 
appeal  therefrom  to  the  General  Sessions  of  the  Peace." 

The  "  conviction  or  order  "  herein  referred  to,  means  a 
conviction  or  order  of  or  against  the  party  against  whom 
the  information  and  complaint  is  laid,  and  order,  as  here 
used  does  not  include  an  order  of  dismissal. 

I  do  not  think  that  we  ought  to  construe  the  words 
conviction  or  order  to  include  an  order  of  dismissal,  but 
leave  it  to  the  Legislature  to  so  provide,  if  it  shall  think 
proper  to  do  so. 

The  words  of  the  Imperial  Act,  5  &  6  Wm.  IV.  ch.  50, 
sec.  105,  are  ''That  if  any  person  shall  think  himself 
aggrieved  by  any  rate  made  under  or  in  pursuance  of  this 
Act,  or  by  any  order,  conviction,  judgment,  or  detennina- 
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tion  made,  or  by  any  matter  or  thing  done  by  any  justice,  JiidgmMit, 
or  other  person  in  pursuance  of  this  Act,  and  for  which  no  Armour,  C.J. 
particular  method  of  relief  hnth  been  already  appointed, 
such  person  may  appeal  to  the  justices  at  the  next  General 
or  Quarter  Sessions  of  the  Peace/*  etc. ;  and  these  words  are 
much  stronger  in  favour  of  an  appeal  from  an  order  of  dis- 
missal than  are  the  words  of  R.  S.  O.  ch.  90,  sec.  7  ;  yet  the 
Court  in  the  case  of  Regina  v.  Keepers  of  the  Peace  and 
Justices  of  County  of  London  (1890),  25  Q.  B.  D.  357,  hold 
that  they  did  not  include  an  order  of  dismissal. 

The  order  and  conviction  will  thereupon  be  quashed. 

No  costs  are  asked  for  in  the  order  nisi,  and  none  are 
given. 

G.  F.  Hi 


[DIVISIONAL  COURT.] 

Whitelock  V.  Cook. 

Frawl— Landlord  and   Tenant — Pretended  Sale  of  Goods  hy   Tenant — 
rikfjal  Distress— Right  of  Tenant  to  Set   Up  Title  to  Goods. 

A  tenant  is  not  predaded  from  setting  ap  his  title  to  goods  illegally 
distrained  for  alleged  fraudulent  removal  because  of  a  pretendeasale 
of  them  by  him,  the  effect  of  which  was  to  vest  the  possession  but  not 
the  property  in  the  goods  in  the  alleged  purchaser. 

This  was  an  appeal  from  the  judgment  of  the  County    statement. 
Court  of  the  county  of  Oxford. 

The  action  was  by  a  tenant  of  a  farm  and  his  wife  to 
recover  damages  for  an  alleged  illegal  distress  of  the  plain- 
tiffs' goods  and  chattels. 

The  male  plaintiff  rented  a  farm  from  the  defendant  for 
the  term  of  one  year  from  the  1st  March,  1898,  at  the 
yearly  rental  of  S23«5,  payable  on  the  1st  January,  1899, 
with  the  privilege  of  continuing  the  tenancy  for  five  years 
subject  to  the  covenants  in  the  lease. 

On  the  25th  December,  1898,  prior  to  the  rent  becoming 
due,   the  male  plaintiff  left  the  premises  clandestinely, 
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Stot6ment.  removing  a  quantity  of  the  goods  and  chattels  thereon  for 
the  purpose  of  preventing  them  being  distrained  for  the 
rent  when  it  became  due,  and  made  pretended  sales  of 
them,  as  stated  in  the  judgment.  They  were  subsequently 
seized  by  defendant  under  a  distress  warrant  issued  on  the 
3rd  of  January,  1899,  being  after  the  rent  had  become 
due. 

The  learned  Judge  at  the  trial  gave  judgment  in  favour 
of  the  plaintifis'  holding  that  the  distress  was  illegal  and 
that  the  defendant  was  liable  in  trespass  therefor,  and 
assessed  the  damages  at  9157. 

In  the  subsequent  County  Court  term,  on  motion  there- 
for, this  judgment  was  net  aside,  and  judgment  entered  in 
favour  of  the  defendant,  dismissing  the  action. 

From  this  judgment  the  plaintiffs  appealed. 

On  Januaiy  18th,  1900,  before  a  Divisional  Court  com- 
posed of  Meredith,  C.J.,  and  Rose,  J.,  the  case  was 
argued. 

Bicknelly  for  the  plaintiffs.  The  learned  County  Court 
Judge  has  misconceived  the  action.  He  treated  the  action 
as  one  of  trespass  and  as  being  governed  by  the  old  rules 
relating  to  that  form  of  action,  while  the  action  was  one  of 
trover,  and  brought  in  question  merely  the  ownership  of 
the  goods  and  not  the  question  of  their  possession.  The 
form  of  action,  however,  is  immaterial  now.  The  real 
transaction  can  always  be  shewn.  It  is  proved  here  that 
there  was  no  sale  as  a  matter  of  fact,  and  that  the  goods 
never  passed  to  the  alleged  purchaser,  and  the  plaintiff  was 
therefore  entitled  to  set  up  his  ownership.  The  goods 
were  also  exempted  from  seizure.  The  judgment  should 
therefore  be  in  the  plaintiffs*  favour  :  Bowes  v.  Foster 
(1858),  2  H.  &  N.  778  ;  Cochrane  v.  Moore  (1890),  25  Q.  B. 
D.  57  ;  Taylor  v.  Bowers,  [1876]  1  Q.  B.  D  291 ;  Day  v.  Day 
(1889).  17  A.  R.  157. 

2).  E,  Thomson,  Q.C.,  contra.    The  goods  undoubtedly 
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were  fraudulently  removed  to  prevent  their  being  seized,  Argument. 
and  the  plaintiff  cannot  take  advantage  of  his  own  fraud 
to  maintain  an  action  against  the  defendant,  who  acted  in 
good  faith.  The  sale  of  the  goods  was  valid,  at  all  events 
of  the  bulk  of  them.  There  was  an  intention  on  the  part 
of  the  plaintiff  to  pass  the  property  in  the  goods,  and  this 
is  sufficient,  except  as  against  creditors.  The  plaintiff 
failed  to  shew  that  the  goods  were  exempt :  Am.  &  Eng. 
Encj^cl.  of  Law,  "  Fraudulent  Sale,"  vol.  8,  2nd  ed.,  p.  856  ; 
Kearley  v.  rhomaon  (1890),6  Times  L.  R.  267.  There  was, 
however,  more  rent  due  than  the  amount  of  the  damages 
recovered,  and  the  defendant  should  have  had  judgment 
on  his  counterclHim. 

February  8th,  1900.    Meredith,  C.  J. :  — 

This  is  an  action  is  by  a  tenant  and  bis  wife  against  his 
landlord  to  recover  damages  for  the  unlawful  seizure  and 
sale  of  certain  goods  and  chattels,  all  of  which  with  the 
exception  of  two  cows  claimed  by  the  wife,  are  alleged  to 
have  been  the  property  of  the  tenant,  and  was  tried  by 
the  Ieai*ned  Judi;e  without  a  jury,  and  after  the  trial, 
judgment  was  given  for  the  plaintiffs  for  $157,  at  which 
sum  the  damages  were  assessed  ;  but  upon  a  motion  by 
the  defendant  this  judgment  was  ordered  to  be  set  aside, 
and  instead  of  it  a  judgment  dismissing  the  action  to  be 
entered;  and  it  is  from  the  latter  judgment  that  the  appeal 
has  been  taken. 

It  is  clear  upon  the  evidence  that  the  goods  in  question 
were  removed  by  the  tenant  from  the  demised  premises  for 
the  purpose  of  preventing  them  from  being  distrained  for 
the  rent  which  was  to  become  due  on  the  1st  of  January 
following  the  removal. 

No  rent  having  been  in  arrear  when  the  goods  were 
removed  the  landlord  had  no  right  to  distrain  them,  though 
if  the  rent  had  been  in  arrear  the  removal  would  no  doubt 
have  been  a  fraudulent  one  within  the  meaning  of  the 
Act 
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Jadgment.        The  male  plaintiff  was,  therefore,  entitled  to  recover, 

Meredith,    unless  it  appeared  in  evidence,  as  it  was  contended  by  the 

^•'^'       defendant  that  it  did  appear,  that  the  plaintiff  had  no  right 

to  the  goods,  or  that  he  was  precluded  by  his  conduct  from 

setting  up  a  right  to  them. 

It  appeared  from  the  testimony  adduced  at  the  trial 
that  in  furtherance  of  the  purpose  for  which  the  goods 
were  removed,  different  portions  of  them  were  placed  in 
the  possession  of  three  different  persons — a  sale,  or  pre- 
tended sale,  being  in  each  case  made.  In  two  of  the  cades 
there  was  clearly  no  actual  sale,  but  a  mere  pretence  of  one ; 
and  in  the  third  case,  that  of  the  transaction  with  WillianA 
West,  though  it  is  not  so  clear,  the  proper  inference  to 
be  drawn  from  the  facts  adduced  in  evidence  is  that  there 
was  no  real,  but  onl}'^  a  sham  sale ;  and,  having  regard  to  the 
defendant's  pleading  that  there  was  no  real  sale  in  any  of 
the'three  cases,  it  was  hardly  open  to  him  to  ask  for  a 
different  finding  by  the  Court. 

The  result  of  this  is,  that  the  male  plaintiff  being  the 
real  owner  was  entitled  to  recover,  unless  he  is,  in  conse- 
quence of  the  design  in  furtherance  of  which  these  trans- 
actions took  place,  precluded  from  asserting  his  ownership 
of  the  goods  in  this  action. 

The  cases  cited  by  Mr.  Bicknell  (Bowes  v.  Foster  (1858), 
2  H.  &  N.  779,  and  Taylor  v.  Boiuers  (1876),  1  Q.  B.  D. 
291),  seem  to  be  conclusive  against  the  defendant  on  this 
point.  They  decide  that  where  the  property  in  goods  is 
not  transferred,  but  the  possession  of  them  only  parted 
with  to  a  pretended  but  not  a  real  purchaser,  the  tiBns- 
f  eror  is  not  precluded  from  asserting  and  maintaining  his 
title  as  against  the  pretended  transferee  though  the  object 
of  what  was  done  was  to  defraud  creditors,  if  in  fact  no 
creditor  has  been  defrauded.  The  latter  of  these  cases  has 
been  in  some  respects  questioned  in  Kearley  v.  Thomstyt^ 
(1890),  6  Times  L.  R.  267,  but  as  I  gather  from  the  report 
its  authority  upon  this  point  has  not  been  impugned. 

No  rent  having  been  due  when  the  removal  of  the  goods 
took  place,  the  tenant  had  a  legal  right  to  remove  thea. 
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and  there  being  no  right  in  his  landlord  to  seize  them  off  JadgnMBk 
the  demised  premises,  there  was  none  that  could  be  defeated    Meredith, 
by  a  transfer  to  a  third  person.     The  goods  were  just  as        ^••'* 
safe  from  seizure  by  the  landlord  as  a  distress  for  his  rent 
while  off  the  premises,  had  they  been  avowedly  the  goods 
of  the  tenant,  as  if  they  were  really  the  property  of  a  third 
person.   This  in  itself  would  probably  be  a  sufficient  answer 
to  the  respondent's  contention  on  this  branch  of  the  case. 

There  was  no  satisfactory  evidence  that  any  of  the 
goods  were  the  property  of  the  wife.  She  was  not  ori- 
ginally made  a  plaintiff,  but  was  added  at  the  trial ;  and 
there  should  be  no  recovery  by  her. 

The  learned  Judge,  in  my  opinion,  for  these  reasons, 
erred  in  directing  the  judgment  appealed  from  to  be 
entered,  and  the  appeal  must,  therefore,  be  allowed. 

There  is,  however,  a  counterclaim  by  the  defendant, 
which  was  not  dealt  with  by  the  learned  Judge  owing  to 
his  decision  being  against  the  plaintiff*,  the  counterclaim 
being  for  the  rent  due. 

It  will  be  proper,  therefore,  for  us  to  remit  the  whole  case 
{action  and  counterclaim)  to  the  learned  Judge  to  be  dealt 
with  by  him  (having  regard  to  our  decision  as  to  the  rights 
of  the  parties),  so  that  he  may  deal  with  the  counterclaim 
and  the  costs  of  the  action,  and  make  such  order  as  to  set 
off  and  otherwise  as  may  be  just  and  proper  under  all  the 
circumstances. 

There  should  be  no  costs  of  the  appeal  to  either  party. 

Rose,  J.,  concurred. 

G.  F.  H. 
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Hamilton  v.  The  Nouthey  Manufacturing  Company. 

Sale  of  Goods — Engine —  Warranty  for  Return  of  Article, 

Where  in  a  contract  for  the  sale  of  a  gasoline  engine  and  tank  there  was 
a  warranty  that  if  the  engine  would  not  work  well,  notice  thereof  was. 
to  be  given  to  the  defendants,  stating  wherein  it  failed,  and  giving  a 
reasonable  time  to  get  to  it  and  remedy  the  defect,  and  if  such  defect 
oould  not  be  remedied,  the  engine  was  to  be  returned  to  the  defendant 
and  a  new  engine  given  in  its  place  : — 

Held,  that  the  plaintiff's  remedy  under  such  warranty  was  for  the  return 
of  the  engine  and  its  replacement  by  another  engine,  and  not  for 
damages  for  breach  of  warranty. 

Statement.       This  was  an  action  tried  before  Ferguson,  J.,  without 
»  jury  at  Woodstock  on  the  19th  and  20th  December,  1899. 

A,  S.  Ball,  and  S.  0.  McKay,  for  the  plaintiff. 
J.  R,  Roaf,  for  the  defendants. 

The  action  was  brought  to  recover  damages  for  the 
alleged  breaches  of  a  contract  for  the  purchase  and  sale  of 
a  thirty -five  horse  power  gasoline  engine. 

The  plaintiff  on  the  26th  October,  1898,  signed  the 
defendants'  usual  printed  form  of  order,  which  was 
addressed  to  the  defendants,  and  was  as  follows  : — 

"  Please  supply  me  with  one  thirty-five  horse  power 
engine  and  ship  to  Brighton  station  about  eight  weeks 
from  date ;  also  one  iron  tank  ;  for  which  I  agree  to  pay  the 
9um  of  Si  ,050;  $150  cash  on  setting  up  the  engine;  $300 
at  sixty  days  thereafter ;  $300  at  six  months  thereafter ; 
and  $300  at  three  months  thereafter;  interest  at  6%, 
payable  on  the     •   day  of 

"This  engine  to  be  warranted  as  per  manufacturer  & 
printed  warranty  endorsed  thereon ;  and  I  agree  to  settle 
for  it  on  above  terms,  and  as  per  agreement  and  warranty ; 
and  I  acknowledge  having  received  a  true  copy  of  thia 
order,  agreement  and  warranty,  as  endorsed  on  back 
hereof. 

'*  I  agree  not  to  rescind  this  order  or  agreement ;  and,  in 
the  event  of  my  attempt  to  do  so,  or  refusal  to  accept 
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delivery  of  the  engine,  the  company  shall  be  entitled  to   StatemMt. 
recover  from  me,  in  the  Court  having  jurisdiction  where 
the  Toronto  office  of  the  company  is  situated,  such  damages 
^bs  it  may  sustain  by  reason  thereof. 

''  I  also  promise  and  agi*ee  to  furnish  further  security  sat- 
isfactory to  you,  at  any  time,  if  required.  If  I  fail  to 
furnish  such  security  when  demanded,  or  if  I  make  any 
default  in  payment,  or  should  I  dispose  or  attempt  to  dis- 
pose of  my  land,  or  any  part  thereof,  or  of  my  personal 
property,  you  may  then  declare  the  whole  price  due  and 
payable  even  before  other  maturity  by  promissory  note  or 
otherwise  of  the  same,  and  suit  therefor  may  be  immediately 
entered,  tried,  and  finally  disposed  of  in  any  Court  hav- 
ing jurisdiction  where  the  Toronto  office  is  located,  and  you 
.  may  retake  possession  of  the  engine  or  property  so  sold 
to  me  without  process  of  law,  and  at  any  time  thereafter, 
without  notice  to  me  may  sell  the  same  at  public  auction 
or  private  sale,  the  proceeds  thereof,  less  proper  charges  of 
retaking  possession  and  sale,  to  be  applied  on  account  of 
the  amount  of  the  purchase  price  and  interest  then 
unpaid ;  such  sale,  or  right  to  sell,  shall  in  no  way  affect  or 
limit  my  liability  for  the  full  purchase  price,  or  your  right 
to  sue  for  and  recover  from  me  said  full  purchase  price  and 
interest,  except  that  in  the  event  of  sale  I  shall  receive 
credit  on  account,  as  before  provided,  and  shall,  thereafter, 
be  liable  to  pay  the  balance  only.  Upon  such  sale,  if  any, 
my  right  to  possession  and  delivery  before  and  after  full 
payment  and  all  my  other  rights  and  claims  thereto  shall 
forever  cease.  Subject  to  these  provisions  I  am  to  have 
possession  and  use  of  the  engine  or  property  at  my 
own  risk  of  damage  or  destruction^  from  any  cause  what- 
soever, but  the  property  therein,  and  the  title  thereto,  is 
not  in  Any  event  to  pass  to  me,  on  the  Contrary,  shall 
remain  in  you  until  full  payment  of  the  purchase  price 
and  interest  or  any  obligation  or  renewals  thereof  given 
therefor." 

On  the  back  of  the  contract  was  the  following  endorse- 
ment : — ''  This  engine  is  made  of  good  material,  and  with 
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Statement,  proper  management,  it  is  capable  of  doing  good  work. 
The  purchaser  shall  have  one  day  to  give  it  a  fair  trial, 
and  if  it  should  not  work  well,  he  is  to  give  written  notice 
stating  wherein  it  fails  to  the  agent  through  whom  it  was 
ordered,  and  allow  reasonable  time  to  get  to  it  and  remedy 
its  defects,  if  any,  the  purchaser  rendering  necessary  and 
friendly  assistance,  when,  if  it  cannot  be  made  to  do  good 
work,  he  shall  return  it  to  the  place  where  received,  free  of 
charge,  in  as  good  condition  as  when  received  except  the 
natural  wear,  and  a  new  engine  will  be  given  in  its  place,  or 
the  notes  and  money  will  be  refunded.  Should  any  part  of 
the  engine  break  during  the  first  year,  through  defective 
material  or  workmanship,  and  by  fair  usage,  it  shall  be 
replaced  free  of  charge  when  the  broken  parts  are  returned 
to  us  or  the  agent  through  whom  the  engine  was  purchased. 
Continued  possession  of  the  engine,  or  failure  to  give  notice 
as  above,  shall  be  conclusive  evidence  that  the  engine  ful- 
fils the  warranty." 

By  the  terms  of  the  order  it  was  stated  that  the  order 
was  not  to  be  binding  on  the  defendants  until  received  and 
ratified  by  them,  and  was  subject  to  the  warranty  and 
agreement  endorsed  thereon. 

The  order  was  received  by  the  defendants  on  the  day  it 
was  signed  ;  and  the  company,  on  the  same  day,  wrote  to 
the  plaintiff  the  following  letter,  which  was  duly  received 
by  him : — 

"  October  26th,  1898, 
Mr.  James  M.  Hamilton, 
Bright,  Ont 

Dear  Sir: — We  hjive  much  pleasure  in  confirming 
arrangement  made  with  you  to-day,  by  which  we  sell  you 
one  of  our  thirty-five  horae  power  gasoline  engines, 
together  with  wrought  iron  tank  now  lying  in  our  yard, 
the  latter  to  be  provided  with  a  cast  iron  or  other  cover 
and  made  suitable  in  every  way  for  containing  gasoline, 
for  the  sum  of  ten  hundred  and  fifty  dollars  (91,050). 

Engine  to  be  fitted  with  our  usual  equipment  of  electric 
igniter  and  self-starter,  and  is  to  be  made  to  work  with 
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seventy-four  degree  gasoline.  The  full  equipment  of  Statement. 
engine  will  be :  Engine  complete ;  one  battery ;  one  charg- 
ing material ;  spark  coil  and  switch  and  wiring  complete  ; 
gasoline  pipe  connections,  35  feet ;  water  tank  and  pipe 
connections,  10  feet ;  including  shut  off  cocks  and  flexible 
bose,  4  feet  long ;  exhaust  pipe  and  fittings,  10  feet ;  one 
muffler,  complete  ;  one  driving  pulley,  37x20  ;  one  monkey 
wrench  ;  one  alligator  wrench  ;  one  oil  can ;  one  gallon  can 
of  lubricating  oil. 

We  also  agree  to  send  one  of  our  men,  free  of  expense, 
to  you,  to  start  engine  and  supervise  setting  up  of  same, 
ibis  time  not  to  exceed  three  days. 

The  above  price  is  F.  O.  B.  Toronto,  and  does  not  include 
any  details  not  mentioned  in  the  above  specification ;  and 
the  terras  of  payment  are  as  follows: — SI 50  payable  in 
^  cash  as  soon  &s  engine  is  started  to  your  satisfaction  ;  your 
sixty  days  acceptance  from  date  of  first  payment  for  $300, 
and  your  acceptance  at  three  and  six  months  from  due  date 
of  the  sixty  days  acceptance.  We  shall  load  tank  and 
engine  on  a  flat  car,  complete  in  every  detail,  and  ship  to 
you  in  about  eight  weeks  from  date.  The  time  of  delivery 
is  not  absolutely  guaranteed,  but  we  shall  use  our  utmost 
endeavours  to  be  within  that  time. 

Trusting  you  will  have  the  utmost  satisfaction  in  every 
detail,  with  this  machine,  we  remain,  with  thanks. 
Yours  very  truly. 

The  Northey  Mfg.  Co.,  Ltd. 

(Sgd.)  H.  S.  Pell,  Sec'y-Treas." 

The  learned  Judge  reserved  his  decision  and  subse- 
quently delivered  the  following  judgment  in  which  the 
additional  facts  so  far  as  material  are  set  out. 

December  30th,  1899.  Ferguson,  J. : — 

The  plaintiff  brings  the  action  to  recover  damages  from 
the  defendants,  for  alleged  breaches  of  a  contract  for  the 
purchase  and  sale  of  a  thirty-five  horse  power  gasoline 
engine. 


472  THE  ONTARIO  REPORTS.  [VOU 

Judgment.  The  plaintiff  was  the  purchaser,  and  he  alleges  that  the 
FergasoD,  J.  defendants  did  not  furnish  him  with  an  engine  in  accord- 
ance with  their  agreement,  by  reason  of  which  he  suffered 
damages. 

At  the  trial,  counsel  for  the  plaintiff  was  placing  his 
reliance  upon  the  letter  signed  by  or  on  behalf  of  the 
defendants,  bearing  date  the  26th  day  of  October,  1898, 
when  defendants'  counsel  raised  an  objection  based  upon 
Rules  469,  470  and  471,*  and  a  notice  given  by  the  defen- 
dants under  the  same,  to  which  no  attention  had  been 
paid  or  response  given  or  sent. 

The  plaintiff's  counsel  admitted  that  he  had  received  the 
notice,  but  had  not  paid  any  attention  to  it,  saying  that 
he  had  forgotten  the  provisions  of  these  rules. 

After  some  discussion  on  the  subject,  I  offered  the  view 
that  the  two  documents,  this  letter  signed  by  the  defeiw 
dants,  and  a  document  of  the  same  date  signed  b}"  the  plidn- 
tiff,  and  given  by  him  to  the  defendants,  were  the  evidence 
of  the  contrcu^t,  to  the  exclusion  of  the  prior  correspondence 
between  the  parties. 

After  further  discussion,  counsel  agi-eed  that  this  was 
the  true  view,  whereupon  counsel  for  the  defendants  with- 
drew or  waived  his  objection,  saying  that  he  was  vrilling 
to  proceed  with  the  trial  on  this  footing,  and  the  trial  was 
then  proceeded  with. 

The  circumstances  of  these  documents  coming  into  exist- 
encC;  so  far  as  such  circumstances  seem  to  me  material,  are 
these : — The  plaintiff  had  seen  some  of  the  advertising 
pamphlets  of  the  defendants,  and  he,  desiring  to  have  an 
engine,  correspondence  took  place  between  the  parties.  As 
a  consequence  of  this,  the  plaintiff,  pursuant  to  arrange- 
ment, came  from  his  residence  at  Bright,  in  the  county  of 
Oxford,  to  see  the  defendants  about  the  purchase  of  an 
engine  and  while  here  (in  Toronto),  the  defendants  deliv- 
ered to  him  the  letter  of  the  26th  October,  1898,  signed  by 


*The8e  Rules  relate  to  notice  to  produce  for  iDspection  of  docume&U 
referred  to  in  pleadings. 
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them,  and  at  the  same  time  the  plaintiff  signed  and  deliv-  Judgment, 
•ered  to  the  defendants  the  document  of  the  same  date.  Fei^iuoii,  J. 
These  documents  seemed  to  me  to  be,  and  I  still  think 
were,  the  final  result  of  the  bargaining  between  the  parties ; 
und  they,  as  I  think,  afford  the  evidence  of  the  contract 
they  made. 

I'he  engine  was  sent  to  the  plaintiff.  There  was  some 
complaint  that  it  was  not  sent  in  good  time ;  but  I  think  I 
may  pass  over  this,  as  there  was  some  evidence  respecting 
compromises  as  to  time,  and  the  plaintiff  was  willing,  as  he 
said,  to  go  on  with  the  contract,  if  the  engine  had  worked 
satisfactorily.  There  were  also  differences  between  the 
parties  as  to  the  distances  that  the  engine  had  by  its  pumps 
to  draw  the  gasoline  and  the  water  through  respective 
pipes,  the  perpendicular  distance  from  which  these  mater- 
ials had  to  be  so  drawn,  and  as  to  what  were  the  reason- 
4ible  and  proper  distsinces  in  all  the  circumstances.  These 
differences,  I  may,  in  the  view  that  I  have  taken  of  the 
<;ase,  also  pass  over  without  discussion.  The  engine  was 
set  up  and  tried  by  the  plaintiff,  and  by  the  defendants' 
^ents.  The  plaintiff  said  and  contended  that  it  did  not 
work  satisfactorily.  The  defendants'  agents  were  of  the 
opinion  that  it  did  work  satisfactorily,  or  at  least  that  it 
would  so  work  if  properly  treated. 

Although  there  were  contentions  respecting  a  crack  in 
the  water  jacket,  and  a  small  groove  cut  on  the  inside  of 
the  cylinder  of  the  engine — supposed  to  have  been  done  by 
the  head  of  a  bolt,  it  not  being  shewn  with  any  degree  of 
clearness  whether  these  took  place  before  or  after  the  deliv- 
ery of  the  engine — the  plaintiff^s  complaint  and  contention 
was  that  the  engine  did  not  work  and  could  not  be  made 
to  work  satisfactorily.  He  so  put  his  complaint  and  con- 
tention himself.  He  said  the  engine  did  not  do  good 
work,  and  could  not  be  made  to  do  good  work,  explaining 
^t  some  length  his  reason  for  arriving  at  this  conclusion. 
This,  however,  is  a  matter  that  is  provided  for  in  the  con- 
tract of  purchase,  for  in  the  document  of  the  26th  of  Octo- 
61 — VOL.  XXXI.  o.R. 
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Judgment.  l>er,  1898,  signed  by  the  plaintiff,  and  delivered  by  him  to 
Ferguson,  J.  the  derendants,  it  is  provided  that  if,  after  trial,  as  pointed 
out,  the  engine  cannot  be  made  to  do  good  work,  the 
purchaser  should  return  it  to  the  place  where  he  received 
it,  free  of  charge,  in  as  good  condition  as  when  received, 
except  natural  wear,  and  that  a  new  engine  would  be  given 
in  its  place,  or  the  notes  and  money  refunded.  (In  this 
case,  however,  the  plaintiff  had  not  given  any  notes,  or 
paid  any  money.)  The  plaintiff  having  found,  as  he  says 
that  the  engine  did  not  do,  and  could  not  be  made  to  do, 
good  work,  did  not  return  it,  or  attempt  to  do  so,  but  left 
it  in  position  on  property  that  came  into  the  hands  of  a 
stranger  to  the  contract,  from  or  through  whom  the  defen- 
dants acting,  as  against  the  plaintiff,  under  other  provisions 
in  the  agreement,  obtained  possession  of  it  in,  as  defen- 
dants say,  a  very  dirty  and  neglected  condition. 

Let  it  be  assumed  that  the  plaintiff  is  entirely  right  in 
his  contention  that  the  engine  would  not  and  could  not  be 
made  to  do  good  work  (there  is  no  doubt  and  his  conduct 
shews  that  he  is  sincere  in  the  contention),  then  the  case 
arising  is  most  specifically  provided  for  in  the  contract  and 
he  should  have  returned  the  eiigine  in  accordance  with 
such  provision  and  demanded  another  one,  or  a  return  of 
whatever  he  had  paid,  if  he  had  paid  anything. 

I  think  the  principles  laid  down  in  the  case  Hinchcliffe 
V.  Barwick  (1880),  5  Ex.  D.  177,  indicate  and  shew  that 
this  was  his  sole  remedy,  and  there  are  other  authorities 
to  the  same  effect. 

So  far  as  I  am  able  to  see,  another  remedy  could  not  be 
given  here  without  abolishing  part  of  the  contract,  or  mak- 
ing a  new  contract  for  the  parties. 

Other  matters  of  law  were  argued,  such  as  the  difficulty 
in  maintaining  an  action  for  breach  of  warranty  where  the 
property  in  the  article  warranted  did  not  pass  to  the 
purchaser  ;  biit  I  do  not  deem  it  necessary  to  discuss  these 
here. 

I  place  ray  conclusion  upon  the  one  ground,  namely, 
that   acccording  to  the  contract,  in  the  event  that  the 
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plaintiff  says  happened,  he  had  but  the  one  remedy,  and   Judgment. 
he  did  not  choose  to  avail  himself  of  this.  Ferguson,  J. 

I  think  the  action  should  be  dismissed,  and  it  is  dismissed 
with  costs. 

Action  dismissed  with  costs, 
G.  F.  H. 


[DIVISIONAL  COURT.] 

NoRTHEY  Manufacturing  Company  v.  Sanders. 

ScUe  of  Ooods—SptciJU  Article —  Warranty — Parol  Evidence, 

Under  a  written  contract  for  the  sale  by  description  of  a  specific  article, 
namely,  a  gasoline  engine  with  a  pump  standard,  it  not  beine  pretended 
that  it  did  not  answer  such  description,  'such  contract  must  oe  taken  to 
cover,  as  it  purported  to  do,  the  whole  contract  between  the  parties, 
and  parol  evidence  is  not  admissible  to  shew  a  warranty  made  prior 
to  the  entering  into  of  the  contract  which  is  inconsistent  with  the 
written  warranty,  as  it  would  be  allowing  the  admission  of  parol 
evidence  to  control,  vary,  add  to  or  subtract  from  the  written  con- 
tract ;  and  statements  alleged  to  have  been  made  by  the  vendors, 
and  acted  on  by  the  purchaser,  to  the  effect  that  the  engine  would 
pump  sufficient  water  for  a  certain  number  of  horses  and  cattle  were 
not  such  as  to  constitute  a  separate  and  independent  collateral  agree- 
ment, and  admissible  in  evidence  as  such. 

This  was  an  appeal   from  the  judgment  of  the  senior   Statement. 
Judge  of  the  County  Court  of  the  county  of  York,  setting 
aside  a  verdict  and  judgment  therein  for  the  defendant, 
and  directing  a  new  trial. 

The  action  was  brought  for  the  price  of  a  gasoline  engine 
sold  by  the  plaintiffs  to  the  defendant  under  a  written 
contract  which  is  briefly  set  out  in  the  judgment  of 
Street,  J.,  and  which  was  similar  in  form  to  the  one  set 
out  in  the  case  of  Hamilton  v.  Northey  ManufactuHng 
Co.,  ante  p.  468. 

The  judgment  of  the  learned  County  Judge  was  as 
follows: — 
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Judgment.    McDoUGALL,  Co.  J. : — 

McDoiu^all, 

^'^'  This  is  an  action  brought  by  the  plaintiflb  to  recover 

9145.20,  the  price  of  a  gasoline  engine  and  some  belting, 
sold  under  the  terms  of  a  written  contract  to  the  defendant 
The  defendant  denies  the  contract  set  up,  and  also  counter- 
claims for  damages  for  the  failure  to  deliver  an  engine 
which  would  pump  sufficient  water  for  his  (the  defendant's) 
stock  of  250  head  of  cattle  and  18  horses. 

The  case  was  tried  before  Morgan,  Junior  Co.  J.,  and  a 
jury;  and  the  jury  rendered  a  general  verdict  for  ihe 
defendant  on  the  plaintifEs'  claim  ;  and  found  for  the 
defendant  against  the  plaintiffs  975  damages  on  the 
counterclaim. 

Upon  reading  the  evidence  and  the  charge  of  the  learned 
Judge  to  the  jury  I  fear  there  will  have  to  be  a  new  trial 

The  learned  Judge  told  the  jury  that  if  they  found  ihat 
the  plaintiffs  made  a  verbal  representation  to  the  defendant 
at  the  time  of  or  before  the  signing  by  the  defendant  of 
the  written  contract  produced  in  evidence,  that  the  engine 
in  question  would  do  the  work  required  by  the  defen- 
dant to  be  done  in  the  matter  of  pumping  sufficient 
water  for  his  live  stock,  and  that  such  engine  did  not 
when  attached  to  the  pump  efficiently  work  the  pump  and 
cause  it  to  pump  sufficient  water,  the  plaintiffs  could  not 
recover  the  price  of  the  engine,  and  that  the  defendant  was 
entitled  to  damages  upon  his  counterclaim. 

I  do  not  think  this  is  a  correct  statement  of  the  law. 
This  WAS  the  sale  of  a  specific  chattel  upon  the  terms  of  a 
written  contiuct.  The  article  was  delivered,  and  under 
the  terms  of  the  contract  and  written  warranty  on  the 
contract,  the  purchaser  was  to  have  one  day  to  give  it 
a  fair  trial,  and  if  it  did  not  work  well  he  was  to  give  a 
written  notice  of  its  defects,  etc.,  to  the  plaintiffs,  who 
were  at  liberty  to  make  the  same  good.  The  article  was 
delivered ;  no  written  notice  of  its  defects  was  given  by 
the  defendant,  and,  after  retaining  the  engine  a  couple  of 
weeks,  the  defendant  returned  it  to  the  plaintiffs,  who 
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refused   to  accept  it,  and  it  is  now  lying   in   their  yard   Judgment, 
subject  to  the  defendant's  order.     There  was  no  right  on  MoDougall, 
the  part  of  the  defendant  to  rescind  the  contract  except       ^'^* 
upon  the  terms  of  the  warranty.      Not  having  pursued 
these  terms,  the  defendant  had  not  the  right  to  rescind 
except  with  the  consent  of  the  plaintiffs.     The  defendant 
in  this  case,  even  if  there  had  been  a  prior  representation 
that  the  engine  would  when  connected  with  the  pump 
raise  sufficient  water  for  the  defendant's  purposes,  had 
chosen   by  accepting   the  terms  of   the'  express   written 
warranty  to  limit  hi<*  right  of  rejection  to  a  one  day's  trial^ 
and,  under  the  stipulation,  to  give  a  written  notice  of  any 
defect  or  state  any  other  ground  of  complaint. 

The  position  of  a  defendant  who  has  so  limited  his 
right  to  rescind  by  the  terms  of  a  written  warranty,  even 
where  the  property  had  not  passed,  is  dealt  with  in  the 
case  of  Tornlinaon  v.  Morris  (1886).  12  O.  R  311.  There 
it  was  held  that  the  plaintiff,  the  buyer  in  that  case,  not 
having  given  the  written  notice  within  the  time  limited  in 
the  warranty,  was  not  at  liberty  after  the  expiration  of 
the  time  to  rescind  the  contract. 

A  purchaser  of  goods  with  a  warranty  is  not  at  liberty, 
if  the  warranty  be  broken,  to  return  the  goods,  unless  his 
right  to  do  so  is  expressly  provided  by  the  contract.  In 
the  absence  of  any  such  stipulation  he  is  left  to  his  remedy 
by  suit  on  the  contract,  or  by  way  of  defence,  to  reduce 
the  price  in  an  action  brou;;ht  on  the  contract :  Hinchcliffe 
V.  Barwick  (1880),  5  Ex.  D.  177. 

It  may  be  remarked  in  the  present  case  that  the  diffi- 
culty experienced  in  working  this  engine,  as  I  gather  it 
from  the  evidence,  arises  apparently  from  some  defect  in 
the  gearing  which  transmitted  the  power  or  motion  to  the 
pump,  and  the  effect  of  which  was  to  drive  the  pump  at 
too  high  a  rate  of  speed. 

It  does  appear  to  me  that  this  was  a  matter  which 
could  have  been  readily  remedied  by  a  change  in  the  size 
of  the  pulleys  or  some  different  adjustment  of  them.  Tlie 
defendant  could  have  protected  himself  by  a  prompt 
written  notice. 
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Jadgment.        The  rights  and  remedies  of  the  parties  having,  in  my 
McDoasall,  judgment,  not  been  properly  placed  before  the  jury,  there 
^'^'       must,  therefore,  be  a  new  trial.     The  costs  of  this  motion 
to  be  costs  in  the  cause. 

From  this  judgment  the  defendant  appealed  to  the 
Divisional  Court. 

On  December  12th,  1899,  before  a  Divisional  Court 
composed  of  Armour,  C.  J.,  Falconbridoe  and  Street^ 
JJ.,  the  appeal  was  argued. 

Mills,  for  the  appellant. 
J.  R,  Roaf,  contra. 

December  28th,  1899.    Armour,  C.  J.  :— 

In  this  case  there  was  no  evidence  of  any  fraud  or 
fraudulent  representation  entitling  the  defendant  to  rescind 
the  contract.  Nor  were  the  representations  if  made  such 
representations  as  would  entitle  the  defendant  to  rescind 
the  contract. 

In  Kennedy  v.  Panama,  etc.  Mail  Go,  (1867),  L.  R.  2  Q. 
B.  580,  it  was  held  that  in  order  to  entitle  a  party  to  rescind 
a  contract  it  is  sufficient  to  shew  that  there  was  a  fraudu- 
lent representation  as  to  any  part  of  that  which  induced 
him  to  enter  into  the  contract  But  where  there  has  only 
been  an  iniiocent  misrepresentation  it  is  not  a  ground  for 
rescission,  unless  it  was  such  as  that  there  is  a  complete 
difference  in  substance  between  the  thing  bargained  for 
and  that  obtained  so  as  to  constitute  a  failure  of  consid- 
eration. 

I  am  also  of  opinion  that  evidence  of  the  alleged  repre- 
sentations contravened  the  rule  that  parol  testimony 
cannot  be  received  to  contradict,  vary,  add  to  or  subtract 
from  the  terms  of  a  valid  written  instrument 

But,  even  if  properly  received,  it  was  not  shewn  that  the 
representations  were  untrue,  for  it  was  not  shewn  that  if 


XXXI.]       NORTHEY  MANUFACTURING  CO.  V.  SANDERS.  479 

the  engine  had   worked  well  it  would  not  have  fulfilled  Jnd^aa^t. 
the  representations.  Armmir*  C.J. 

And  the  defendant's  remedy  if  any,  is  thus  brought  back 
to  the  written  contract  between  the  parties  and  to  the 
warranty  therein  contained. 

The  appeal  must  be  dismissed  with  costs. 

Street,  J.  :— 

On  8th  July,  1898,  the  plaintiffs,  after  some  previous 
conversations  and  negotiations,  signed  an  order  the 
material  parts  of  which  are  as  follows  : — 

"Toronto,  July  8,  1898. 
The  Northey  Mfg.  Co.,  Limited,  Toronto,  Ontario. 
Gentlemen : — 

Please  supply  me  with  one  one  horse  power  gasoline 
engine  and  pump  standard,  July  16,  1898,  for  which  I 
agree  to  pay  the  sum  of  $140,  in  payment  as  follows: 
When  engine  is  tested  you  give  us  note  at  two  months 
from  July  30.  This  engine  to  be  warranted  as  per  manu- 
facturer's printed  warranty  indorsed  hereon     *     *    . 

(Sgd.)  Henry  Sanders." 

On  the  back  was  endorsed  the  following: 

"  This  engine  is  purchased  and  sold  subject  to  the  terms 

of  agreement  signed  by  purchaser  and  to    the  following 

warranty  and  agreement.      This  engine  is  made  of  good 

material  and  with   proper  management  it  is  capable  of 

doing  good  work.     The  purchaser  shall  have  one  day  to 

give  it  a  fair  trial,  and  if  it  should  not  work  well  he  is  to 

give  written  notice  stating  wherein  it  fails,  to  the  agent 

through  whom  it  was  ordered  and  also  to  the  Northey 

Manufacturing  Company,  Limited,  Toronto,  Ontario,  and 

allow  reasonable  time  to  get  to  it  and  remedy  the  defects 

if  any,  the   purchaser  rendering  necessary  and   friendly 

€tssi8tance,  when,  if  it  cannot  be  made  to  do  good  work  he 

shall  return  it  to  the  place  where  received  free  of  charge 

in  as  good  condition  as  when  received  except  the  natural 

wear,  and  a  new  engine  will  be  given  in  its  place  or  the 
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Judgment,  notes  and  money  will  be  refunded,  *  *  Continued  pos- 
Street,  J.  session  of  the  engine  or  failure  to  o^ive  notice  as  above 
shall  be  conclusive  evidence  that  the  engine  fulfils  the 
warranty.  (Sgd.)  The  Northey  Manufacturing  Company 
Limited." 
No  agent  has  authority  to  change  the  above  warranty. 

In  accordance  with  this  contract  a  one  horse  power  gas- 
oline engine  and  pump  standard  were  delivered  to  the 
defendant,at  the  plaintiffs'  works,  and  were  taken  by  hira 
to  the  defendant's  farm  where  they  were  put  up,  and  having 
been  connected  with  a  pump  purchased  elsewhere  by  the 
defendant,  were  set  running  by  a  workman  of  the  plain- 
tiffs' sent  there  for  the  purpose.  The  running  being 
unsatisfactory  to  the  defendant,  he  says  that  the  workman 
went  away  promising  to  return  on  the  following  Monday, 
and  that  he  did  not  do  so.  The  defendant  then  went  into 
the  plaintiffs'  works^and  had  a  converaation  with  the  mana- 
ger, of  which  the  manager  and  the  defendant  give  different 
accounts,  the  manager  saying  that  the  defendant  refused 
to  allow  him  to  send  a  workman  out  to  see  what  was  wrong, 
and  the  defendant  denying  this. 

About  a  fortnight  later  on  17th  August,  the  defendant 
wrote  to  the  plaintiffs. 

"  Sir, — Waited  almost  four  weeks  for  you  to  send  a  man 
out  to  put  engine  in  order,  but  no  person  came.  Now  have 
set  it  aside  and  wish  you  to  take  engine  away  at  once  or  I 
will  bring  it  into  the  factorj',  if  say  so.  It  is  here  at  your 
wish. 

(Sgd.)  Henry  Sanders." 

On  24th  August  the  plaintiffs  replied  reminding  the 
defendant  that  he  had  refused  to  allow  any  one  on  his 
place  to  start  the  engine  running ;  but  stating  their  will- 
ingness, and  offering  to  send  a  man  up  to  start  the  engine, 
if  he  requested  it. 

On  29th  August,  at  about  seven  in  the  morning,  without 
further  interview  or  correspondence,  the  defendant  left  the 
engine,  etc.,  at  the  plaintiffs*  works,  and  wrote  them  that 
be  bad  done  so.     On  the  31st  August,  the  plaintiffs  wrote 
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the  defendant  refusing  to  accept  the  return  of  the  engine,   Jndgment. 
and  asking  the  defendant  to  remove  it,  and  offering  again    street,  J. 
to  shew  him  that  it  would  work  perfectly.    The  defendant 
having  taken  no  notice  of  their  letter,  the  present  action 
was  brought  on  11th  October,  1898,  to  recover  the  price 
at  which  it  had  been  sold. 

At  the  trial  before  E.  Morgan,  Esq.,  junior  Judge  of 
the  county  of  York,  the  defendant  was  allowed  to  give 
evidence  of  representations,  which  he  alleged  the  plaintiffs' 
manager  had  made  to  him  in  conversations  which  preceded 
the  making  of  the  contract  to  the  effect  that  the  engine 
would,  when  attached  to  the  pump  which  was  used,  pump 
water  sufficient  to  supply  250  head  of  cattle,  and  the  jury 
were  told  in  substance  that  if  they  believed  this  stoiy  the 
plaintiffs  could  not  recover.  They  were  further  told  that 
if  they  believed  this  story,  the  defendant  was  entitled  to 
recover  upon  his  counterclaim  the  damages  he  had  been 
put  to  in  watering  his  stock  by  other  means  while  waiting 
for  the  plainiiffd  to  put  the  engine  in  working  order.  The 
jury  were  further  told  that  the  provision  on  the  face  of  the 
contract  that  a  note  was  to  be  given  at  two  months  when 
the  engine  was  tested,  meant  a  testing  in  operation  upon 
the  work  for  which  it  was  with  the  knowledge  of  both 
parties  purchased. 

At  the  conclusion  of  the  charge,  and  of  certain  objections 
made  to  it  by  the  defendant's  counsel,  the  plaintiffs'  counsel 
objected  to  the  charge,  pointing  out  the  provisions  of  the 
warranty  endorsed  on  the  contract  and  the  steps  required 
to  be  taken  by  the  defendant  in  case  he  desired  to  complain 
that  the  engine  had  failed  to  do  the  work  for  which  it  was 
intended. 

The  jury  found  a  verdict  for  the  defendant  upon  the 
plaintiffs'  claim,  and  a  verdict  for  $75  damages  for  the 
defendant  upon  his  counterclaim. 

The  plaintiffs  thereupon  applied  for  a  new  trial  to  J.  E. 
Macdougall,  Esq.,  Judge  of  the  County  Cou  rt  of  York, 
and  after  argument  judgment  was  delivered  by  him  setting 
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Jadgmeat.  aside  both  verdicts,  and  ordering  a  new  trial,  the  costs  of 
Street,  J.     the  motion  to  be  costs  in  the  cause. 

From  this  judgment  the  present  appeal  has  been  brought 
by  the  defendant. 

In  my  opinion  the  order  appealed  from  is  right.  The 
sale  was  of  a  specific  article  by  description  and  the  contract 
must  be  taken  to  cover,  as  it  expressly  states  on  its  face 
that  it  does,  the  whole  contract  between  the  parties.  The 
article  which  the  plaintiffs  undertook  to  deliver  was  a  one 
horse  power  gasoline  engine  with  pump  standard,  and  it  is 
not  pretended  that  the  article  supplied  does  not  answer 
this  description.  The  objection  is  that  it  did  not  perform 
certain  work,  which  is  not  referred  to  in  the  warranty  en- 
dorsed upon  the  contract,  but  which  the  defendant  swore 
the  plaintiffs  verbally  told  him  it  would  do,  and  the  jury 
were  told  that  the  plaintiffs  would  be  bound  by  the  verbal 
warranty  as  well  as  by  that  contained  in  the  contract  if 
they  believed  it  to  have  been  made. 

I  think  this  direction  was  wrong,  and  that  the  attention 
of  the  jury  should  have  been  confined  entirely  to  the  terms 
of  the  warranty  endorsed  on  the  contract ;  and  they  should 
further  have  been  told  that  the  defendant's  remedies  and 
the  course  to  bo  taken  by  him  in  case  the  engine  did  not 
do  good  work  within  the  meaning  of  the  warranty  were 
those  set  forth  in  the  warranty  itself.  I  agree  with  the 
learned  Judge's  view  that  the  testing  intended  by  the  terms 
of  the  contract  as  a  preliminary  to  the  giving  of  the  note 
must  be  taken  to  be  the  trial  provided  for  by  the  warranty, 
but  the  provision  with  regard  to  it  must  be  read  in  connec- 
tion with  the  concluding  paragraph  of  the  warranty. 

It  was  suggested  during  the  course  of  the  argument, 
although  the  point  can  hardly  be  said  to  have  been  pressed, 
that  the  statements  and  representations  alleged  to  have 
been  made  by  the  defendants  amounted  to  a  separate  and 
independent  parol  agreement  which  was  valid  under  the 
authority  of  cases  of  the  class  of  Morgan  v.  OriffUh  (I871X 
L.  R.  6  Ex.  70. 

No  case  of  this  kind  is,  however,  set  up  in  the  pleadings  ; 
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nor  is  there,  in  my  opinion,  any  thing  in  the  evidence  at  the  Jndgmenu 
trial  to  justify  an  amendment  allowing  it  to  be  set  up,  nor    street,  J. 
was  such  a  question  submitted  to  the  jury  at  the  trial  as 
•one  of  the  matters  before  them,  nor  could  it,  in  my  opinion, 
properly  have  been  submitted  to  them  upon  the  evidence. 
The  appeal  should  be  dismissed  with  costs. 

Falconbridge,  J. : — 

I  agree  that  the  appeal  should  be  dismissed  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Royal  Victoria  Life  Insurance  Company  v.  Richards. 

Dcanages — Lift  Inmrance — Premium  PayohU  on  Presentation  of  Policy — 
Non-acceptance  of  Policy. 

Bj  an  application  for  a  policy  of  inaarance  on  the  defendant's  life  he 
bound  himself  to  pay  the  first  premium  on  the  presentation  of  the 
policy  ;  but  it  was  also  agreed  that  the  company  should  not  incur  any 
liability  until  the  premium  had  been  actually  paid  and  received  by  the 
company.  The  application  was  accepted  by  the  company  and  a  policy 
issued  and  tendered  to  the  applicant,  who  refused  to  accept  it :  — 

Jleldf  that  the  company  could  not  claim  the  whole  amount  of  the 
premium  as  liquidated  damages,  but  were  entitled  to  such  damages 
only  as  had  been  occasioned  by  the  defendant's  refusal  to  accept  the 
policy. 

This  was  an  appeal  from  the  judgment  of  the  Judp^e  Statement 
presiding  in  the  First  Division  Court  of  Northumberland 
^nd  Durham. 

The  defendant  signed  an  application  to  the  plaintiffs 
for  an  insurance  upon  his  life  which  contained  the  follow- 
ing, amongst  other  agreements,  on  his  part :  "  T  hereby 
agree  and  bind  myself  to  pay  the  first  premium  on  present- 
-ation  of  the  policy  herein  applied  for.  I  agree,  on  behalf 
of  myself,  and  of  any  person  who  shall  have  or  claim 
«ny  interest  in  any  policy  issued  under  this  application,  as 
follows : — That  the  company  shall  incur  no  liability,  under 
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Statement,  this  application,  until  it  has  been  received  and  approved^ 
the  policy  issued  thereon  by  the  company  at  the  head  office, 
and  the  premium  actually  been  paid  to  and  accepted  by 
the  company  or  its  authorized  agent  during  my  lifetime 
and  good  health." 

The  application  was  received  and  approved  of  by  the  com- 
pany, and  a  policy  was*  issued  at  the  head  office  and  sent  to 
the  local  agent,  who  tendered  it  to  the  defendant  demand- 
ing the  premium.  The  defendant  told  the  agent  that  he 
had  changed  his  mind,  and  did  not  intend,  or  was  unable, 
to  pay  the  premium  or  to  take  up  the  policy,  and 
it  was  never  delivered  to  him.  The  defendant  then  went 
to  the  company's  medical  adviser  and  paid  the  fee  charged 
by  him  to  the  company  for  his  examination  of  the  defen- 
dant for  the  purposes  of  the  policy. 

The  company  then  sued  in  the  Division  Court  for  S26.55, 
the  balance  of  the  premium,  after  allowing  the  medical  fee 
he  had  paid  of  S2.75.  The  Judge  of  that  Court  assessed  the 
damages  sustained  by  the  plaintiffs,  by  reason  of  the  defen- 
dant's breach  of  his  contract  at  S2,  being  the  actual  expense 
which  the  plaintiffs  had  been  put  to,  and  refused  the 
plaintiffs'  application  for  a  new  trial  to  reconsider  his 
judgment. 

The  parties  then  filed  a  written  consent  to  an  appeal  ta 
the  Divisional  Court  under  sub-sec.  (2)  of  sec  154,  of  the 
Division  Courts  Act. 

Riddell,  Q.  C,  for  the  appellants.  The  contract 
entered  into  between  Richards  and  the  agent  of  the 
company  was  that  he  was  to  pay  the  premium  on  present- 
ation of  the  policy.  Immediately  on  presentation  of  the 
policy  to  the  defendant  the  premium  became  due.  The 
acceptance  of  the  policy  by  the  defendant  was  not  a  condi- 
tion precedent.  The  learned  County  Judge  erred  in  treat- 
ing the  matter  as  one  of  damages  merely :  Svsquehanna 
Mutual  Life  Co.  v.  Leavy  (1890),  136  Penn.  St.  499 ;  Joyce 
on  Insurance,  sec.  1356  et  aeq,;  Sun  Life  Aaaunince  Co. 
V.  Page  (1888).  15  A.  R.  704;  Edge  v.  Stratford  (1831).  1 
Cr.  &  J.  395  ;  Thomson  v.  Weevixa  (1884),  9  App.  Caa  671^ 
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682 ;  Adams  v.  Hagger  (1879),  4  Q.  B.  D.  480;  Straton  v.  Argument, 
Rastall  (1788),  2  T.  R.  366  ;  Blackburn  v.  Smith  (1848), 
2  Ex.  788 ;  Clark  v.  Z^a^arus  (1840),  2  M.  &  G.  167 ;  Col- 
Una  V.  Price  (1828),  5  Bing.  132. 
No  one  appeared  for  the  respondent. 

January  10th,^1900.     Armoub,  C.  J.  :— 

There  is  no  distinction  to  be  drawn  between  the  breach 
of  this  contrsbct  and  the  breach  of  any  other  contract,  and 
the  damages  assessable  are  such  as  fairly  and  reasonably 
may  be  considered  as  arising  naturally  from  the  breach 
according  to  the  well-known  rule  laid  down  in  Hadley  v, 
Baxendale  (1854),  9  Ex.  341. 

The  damages  were  properly  assessed  in  the  Court 
below,  and  the  appeal  must  be  dismissed. 

Stbeet,  J. : —  .  . 

In  my  opinion  the  judgment  appealed  from  is  right,  and 
should  not  be  disturbed. 

The  contract  relied  on  by  the  plaintiffs  is  the  defendant's 
promise  to  pay  "  the  first  premium  on  presentation  of  the 
policy,"  but  they  go  on  to  stipulate  that  they  shall  incur 
no  liability  until  the  premium  has  been  paid,  and  the 
admissions  shew;  that  they  insisted  upon  this  latter  stipula- 
tion by  refusing  to  deliver  the  policy  without  payment 
being  made  of  the  first  premium.  They  cannot  be  allowed 
to  say  "  You  owe  us  the  first  premium  upon  an  insurance 
upon  your  life,"  and  at  the  same  time,  "  We  never  insured 
your  life  because  you  refused  to  pay  us  the  first  premium.'* 

There  is  nothing  indicating  that  the  amount  of  the  first 
premium  is  to  be  treated  as  liquidated  damages  for  the 
defendant's  breach  of  contract  which  is  really  what  the 
plaintiffs  are  contending;  and  they  must,  therefore,  be 
limited  to  their  actual  damages  which  have  been  properly 
assessed :  Cannirhg  v.  Farquhar  (1886),  16  Q.  B.  D.  727 ; 
Sun  Life  Assurance  Go.  v.  Page  (1888),  15  A.  R.  704, 

As  no  one  appeared  to  support  the  appeal  there  will  be 
no  costs. 

G.  F.  BL 
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[DIVISIONAL  COURT.] 

B.EGINA  V.   McGaRRY. 

IiUoodccUing  Liqttora — Former  Conviction^ Proof  of  by  Parol — R.  S.  O* 
ch.  245 i  sec,  101 1  9ub'9ec8,  1  and  2. 

Under  sub-sees.  1  and  2  of  sec.  101  of  the  Liqnor  Licaise  Act,  R.  S.  0» 
ch.  245,  it  is  not  necessary  that  the  proof  of  the  prior  conviction 
should  be  by  the  production  of  the  formal  conviction  or  by  a  certificate 
thereof,  other  satisfactory  evidence  being  by  the  statute  declared  to  be 
sufficient. 

Where,  therefore,  on  a  trial  before  a  magistrate  who  was  the  same 
magistrate  by  whom  the  defendant  had  b^  previously  convicted  of  & 
like  offence, — the  information  alleging  such  prior  conviction,  and  aU 

•  that  appeared  with  resard  to  it  was  the  evidence  of  the  license 
inspector,  who  proved  Uiat  the  defendant  was  the  person  previously 
convicted : — 

Heldj  it  must  be  assumed  that  the  magistrate  satisfied  himself  as  to  the 
prior  conviction,  the  inspector's  evidence  only  being  necessary  to  prove 
Uie  identity  of  the  defendant. 

This  was  an.  appeal  from  the  judgment  of  Faloon- 
BRIDGE,  J.,  dismissing  a  motion  by  the  defendant  for  the 
issue  of  a  writ  of  ceHio^^ari,  with  a  view  to  quashing  a 
conviction  of  the  defendant  by  the  police  magistrate,  in 
and  for  the  city  of  Toronto,  for  selling  liquor  without  a 
license. 

The  defendant  was  convicted  of  selling  liquor  without  a 
license  on  the  7th  October,  1899.  The  information  cha]f;ed 
that  the  defendant  was  previously,  to  wit  on  the  28th 
October,  1895,  before  the  same  police  magistrate,  convicted 
of  having  sold  liquor  without  a  license  on  the  20ih 
September,  1895. 

The  evidence  as  to  the  previous  offence  was  as  follows : 
''  Thomas  Dexter,  License  Inspector,  sworn,  states — ^I  know 
defendant.  He  is  the  party  who  was  convicted  as  chai^ged 
in  the  second  paragraph  of  the  present  information.  He 
is  called  McGrath  sometimes/' 

The  learned  Judge  dismissed  the  motion  with  costa 

From  this  judgment  the  defendant  appealed. 

On  January  15th,  1900,  the  appeal  was  argued  before  a 
Divisional  Court  composed  of  Meredith,  C.  J.,  and  Rose,  J. 
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J.  Z).  Oodfrey,  for  the  defendant.  There  was  no  sufficient  Arsjument, 
evidence  under  R.  S.  O.  ch.  245,  sec.  101,  sub-sees.  1  &  2  as 
to  the  previous  conviction.  Either  the  original  record  of 
the  conviction,  or  a  certificate  thereof  pursuant  to  section 
101,  should  have  been  produced :  Criminal  Code,  sees.  505, 
694;  Regina  v.  Fox  (1868),  10  Cox  C.  C.  502;  Regina  v. 
Somera  (1869),  11  Cox  C.  C.  248;  Cross  v.  Watts  (1862), 
18  C.  B.  N.  S.  289 ;  Allbutt  v.  General  Council  of  Medical 
Education  and  Registration  (1888),  23  Q.  B.  D.  400; 
Begina  v.  Kennedy  (1885),  10  0.  R  396,  (1889),  17  O.  R. 
159. 

Langton,  Q.C.,  contra,  was  not  called  on. 

Meredith,  C.  J. : — 

We  think  this  order  must  be  affirmed.  If  I  were  dealing 
with  the  case  in  the  first  instance,  and  not  by  way  of 
appeal,  I  should  come  to  the  same  conclusion  as  my  brother 
Falconbridge. 

If  it  were  not  for  the  statute,  Mr.  Godfrey's  argument 
would  probably  have  prevailed.  I  think  the  statute  was 
passed  to  prevent  just  such  objections  as  this  prevailing. 
Having  regard  to  the  loose  way  in  which  proceedings  are 
very  often  conducted  in  magistrates'  courts,  provision  is 
made  that  besides  the  formal  conviction  or  certificate,  other 
satisfactory  evidence  is  to  suffice. 

I  think  we  must  take  it  that  the  magistrate  looked 
up  his  record,  the  previous  conviction  having  been  made 
before  him ;  the  evidence  of  Dexter  supplied  all  that  was 
wanted,  that  the  defendant  was  the  same  person  who  had 
been  previously  convicted. 

Rose,  J. : — 

I  think  we  are  but  extending  the  principle  of  the 
decision  in  Regina  v.  Kennedy  (1889),  17  O.  R.  159,  in 
following  the  opinion  just  expressed  by  the  learned  Chief 
Justice,  to  which  I  agree. 

Appeal  dismissed  with  costs, 
G.  F.  H. 
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[DIVISIONAL  COURT.] 

Gardner  v.  Canadian  Manufacturer  Publishing  Ca» 

Limited. 

Company — Directors—Invalid  Besolution — Payment  of  Orediton. 

By  the  by-laws  of  an  incorporated  company  the  board  of  directors  was 
to  consist  of  three  persons,  two  of  whom  constituted  a  quorum.  At  a 
meeting,  at  which  two  of  the  directors,  O.  and  6.,  the  pUintiff,  wevs 
present,  one  being  the  president  and  the  other  the  secretary  of  tlie 
compauy,  a  resolution  was  passed  that  '*  The  matter  of  the  oompeo- 
sation  of  C,  the  editor,  mid  G.,  the  advertising  solicitor,  of  the 
company  was  considered,  and  the  sum  of  91,000  each  be  ordered  to  be 
placed  to  their  respective  credits  in  the  books  of  the  company  for 
services  rendered  during  the  year  1895  in  addition  to  their  regular 
salary,  and  to  be  charged  to  their  salary  account."  C,  as  a  matter 
of  fact,  had  not  been  appointed  editor,  or  G.,  as  advertisiog  solicitor^ 
the  object  of  the  resolution  being  to  appropriate  all  the  funds  of  the 
company,  and  to  prevent  a  stockholder,  who  owned  the  greater  part  of 
the  stock,  and  had  made  a  claim  against  the  company,  being  paid  : — 

ffeld^  that  the  resolution  could  not  oe  sustained,  nor  could  any  moneys 
received  under  it  be  retained. 

Statement.  Tflis  was  an  action  brought  to  recover  from  the  defen- 
dants, first,  the  amount  of  their  promi&sory  note  for  9200» 
dated  18th  June,  1897,  payable  to  the  plaintiff  with 
interest ;  and  second,  arrears  of  salary  as  mana^r  and 
canvassing  agent  due  to  the  plaintiff  at  S25  per  week  to 
2nd  September,  1898,  amounting  to  $690.07. 

The  defendants  denied  their  indebtedness  ;  and  counter- 
claimed,  or  asked  to  be  allowed  to  set  off,  against  the  plain- 
tiff s  claim  a  sum  of  $1,000  received  by  the  plaintiff 
under  colour  of  a 'resolution  of  the  directora  of  the 
company,  dated  24th  March,  1896. 

The  action  was  tried  before  Rose,  J.,  without  a  jury, 
at  Toronto,  on  the  7th  October,  1898,  who  reserved  his 
decision,  and  subsequently  delivered  the  following  judg- 
ment, in  which  the  facts,  so  far  as  material,  are  set  out. 

February  2nd,  1899.     Rose,  J.  :— 

I  have  come  to  the  conclusion  that  the  action  of  the 
plaintiff  and  of  Cassidey  was  not  a  bond  fide  exercise  of 
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any  power  vested  in  them  by  statute  as  directors  of  the  Judgment, 
company :  that  the  vote  of  $1,000  to  each  of  them  was  "£00^. 
not  by  way  of  remuneration  for  services  rendered  or  as 
salary ;  but  was  in  fact,  as  stated  by  Cassidey ,  an  endeavour 
to  withdraw  from  the  assets  of  the  company  S2,000  so  as 
to  prevent  Nicholls  from  obtaining  the  same  as  fruits  of  his 
judgment  in  the  action  pending  agaiust  the  company  in 
which  Cassidey  and  Gardner  were  defendants. 

Cassidey  in  giving  his  evidence  said  substantially  as 
follows:  *'That  one  Nicholls  had  instituted  a  suit  against  the 
company,  and  against  him  and  Gardner ;  and  that  he  and 
Gardner  believed  that  the  object  of  the  suit  was  to  wreck 
the  company :  that  he  (Cassidey)  and  Gardner  had  been 
working  hard  and  had  succeeded  in  getting  together  a 
surplus  of  something  like  $2,000;  and  that  they  feared 
that  Nicholls  would  come  in  with  his  suit,  and  that  that 
would  be  swept  away ;  and,  as  they  thought  they  ought 
to  enjoy  the  fruits  of  their  labour,  they  divided  the 
surplus  between  them,  voting  $1,000  to  each  on  the 
understanding  that  the  money  was  to  be  withdrawn  as 
was  reasonable,  that  is,  as  the  money  came  in." 

I  think  that  this  is  also  the  fair  result  of  the  evidence 
of  the  plaintiff.  His  answer  to  the  question,  "  What  led 
to  the  passing  of  the  resolution  ? "  was,  ^  Well,  we  had 
been  working  very  hard,  and  1  expected  that  when  there 
was  a  profit  shewn  it  would  take  the  form  of  an  increase 
of  salary."  At  the  time  this  meeting  took  place  Mr. 
Cassidey  called  a  meeting,  and  put  it  in  this  way,  "increase 
of  salary." 

The  resolution  was  in  these  words  :  '*  The  matter  of 
compensation  of  the  editor,  Mr.  Cassidey,  and  Mr.  Gard- 
ner, the  advertising  solicitor  of  the  'Canadian  Manu- 
facturer,' was  considered ;  and  it  was  decided  that  the  sum 
of  $1,000  each  be  ordered  to  be  placed  to  their  respective 
■credits  in  the  books  of  the  company  for  services  rendered 
during  the  year  1895,  and  in  addition  to  their  regular 
salary,  the  same  to  be  charged  to  salary  account."  As  a 
matter  of  fact,  Cassidey  was  the  president,  and  had  not 
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Jndgmwit.   been  appointed  editor ;  and  Gardner  was  the  secretary,  and 
Boae^  J.     bad  not  been  appointed  advertising  solicitor. 

At  this  meeting,  Cassidey  and  Gardner  were  the  only 
persons  present.  If  there  had  been  $2,000  in  cash  on 
hand  they  would  have  simply  withdrawn  it  and  divided 
it  between  them.  The  sum  was  not  fixed  with  relation  ta 
the  value  of  the  services  rendered,  but  was  fixed  at  an 
amount  which  would  practically  exhaust  the  profits  made 
up  to  that  time. 

It  is  perfectly  clear  that  such  action  was  not  in  good 
faith  as  against  Nicholls  and  the  stock  which  he  held,  and 
was  not  wairanted  by  anything  in  the  charter,  the 
statute  or  the  by-laws,  and  could  not  have  been  done 
except  with  the  assent  of  all  the  shareholders,  which  was 
not  obtained. 

I  cannot  find,  on  this  evidence,  that  Nicholls  had  any 
notice,  for,  having  regard  to  his  suit  against  the  company,, 
a  copy  of  the  pleadings  in  which  has  been  put  in,  it  would 
be  marvellous  if  he  would  have  permitted  this  attempt  to- 
succeed,  had  it  become  material  to  his  interests  to  attack 
the  proceedings  when  he  became  aware  of  it.  That  suit 
was  settled,  and  the  stock  became  the  property  of  Mrs. 
Cassidey.  I  cannot  find  on  the  evidence,  in  face  of  her 
statement  to  the  contrary,  that  she  knew  of  the  fact  or 
acquiesced  in  it  after  she  became  a  shareholder.  The  onu» 
is  on  the  plaintifi*  to  establish  such  conduct  on  her  part  as- 
would  prevent  her  from  raising  this  question.  He  has  not 
given  me  evidence  upon  which  I  think  I  ought  to  act. 

It  is,  of  course,  a  little  difficult  to  understand,  in  the 
ordinary  course  of  events,  how  this  could  have  been  done 
by  her  husband  and  she  know  nothing  of  it  But  the 
fact  that  it  is  extraordinaiy  alone  does  not  warrant  me  in 
rejecting  her  statement  and  acting  upon  an  inference  to- 
the  contrary  drawn  from  the  evidence  of  the  plaintiff. 

It  seems  manifestly  unfair  that  an  order  should  be 
made  against  the  plaintiff  to  pay  back  to  the  company 
the  moneys  which  he  has  drawn  under  this  agreement 
between  himself    and   Cassidey,   while  the   company  is- 
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taking  no  proceedings  against  Cassidey.  While,  there- 
fore, I  give  judgment  for  the  company  directing  payment 
of  any  moneys  received  by  the  plaintiff  under  such 
resolution,  to  be  set  off  against  the  moneys  admittedly 
due  to  the  plaintiff,  and  judgment  for  the  company  for  the 
balance,  if  any,  in  its  favour,  I  will  stay  the  entry  of 
judgment  for  one  month  to  enable  the  plaintiff  to  take 
such  steps  as  he  may  be  advised  to  place  the  president, 
Cassidey,  in  the  same  position  with  regard  to  the  company 
as  he  himself  is  placed  in. 

I  make  no  order  at  present  with  respect  to  the  costs  of 
this  action,  because  I  did  not  note  what  moneys  the  plain- 
tiff had  received  under  the  resolution,  or  how  the  balance 
of  account  will  stand.  The  plaintiff  is  of  course  entitled 
to  judgment  on  his  claim  for  the  amount  admitted  or 
shewn  to  be  due,  and  the  partieSi  may  see  me  with  refer- 
ence to  that,  and  I  will  then  give  the  formal  order  for 
judgment. 

The  following  authorities  may  be  referred  to  :  Lindley's 
Law  of  Companies,  5th  ed.,  p.  363  et  aeq.,  especially  pp. 
366  and  388,  and  the  cases  there  cited  ;  also  Be  Bolt  and 
Iron  Co.— Livingstone' 8  Case  (1887).  14  0.  R.  211 ;  JRe  On- 
tario Express  and  Transportation  Co.  (1894),  25  0.  R.  587. 

From  this  judgment  the  plaintiff  appealed  to  the  Divi- 
sional Court. 

On  December  11th,  1899,  before  a  Divisional  Court 
composed  of  Armour,  C.J.,  Falconbridge,  and  Street, 
JJ.,  the  appeal  was  argued, 

Shepley,  Q.C..  for  the  appellant. 
Walter  Barwick,  Q.C.,  contra. 

January  31st,  1900.  The  judgment  of  the  Court  was 
delivered  by 

Street,  J. : — 

The  question  to  be  determined  in  the  present  case  is 
whether  the   plaintiff  is   entitled   to   retain  the  moneys 
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Judgment,   received  by  him  under  colour  of  the  resolution  of  March, 
Street,  J.     1896,  set  out  in  the  judgment  appealed  from. 

Under  the  by-laws  of  the  company  the  board  of 
directors  was  composed  of  three  persons,  and  the  members 
of  the  board  at  the  time  of  the  passing  of  this  resolution 
were  J.  J.  Cassidey,  who  was  president  of  the  company ; 
the  plaintiff,  who  was  secretary  of  the  company ;  and  one 
NeflF,  who  seems  to  have  held  one  share  for  the  purpose  of 
qualifjnng  him  as  a  director,  but  who  had  no  real  interest 
in  the  company.  At  the  meeting  at  which  the  resolution 
was  passed  only  Cassidey  and  the  plaintiff  were  present, 
but  they  formed  a  quorum,  and  they  passed  the  resolution 
in  question  with  the  object,  as  I  think  my  brother  Bose, 
has  properly  found,  of  appropriating  to  themselves  all  the 
profits  which  the  company  had  earned  down  to  that  time, 
and  of  entitling  themselves  to  receive  them  as  they 
should  come  in  and  retain  them  to  their  own  use.  The 
immediate  reason  for  the  passing  of  the  resolution  was 
that  one  Nicholls,  who  owned  the  greater  part  of  the  stock, 
other  than  what  was  held  by  the  plaintiff  and  Cassidey, 
had  made  a  claim  against  the  company  which  the  two 
directors  thought  was  unjust,  and  which,  if  sustained, 
would  have  taken  at  least  half  of  the  profits  they 
estimated  to  have  been  made.  In  order  to  forestall  him 
in  this  they  decided  to  divide  the  profits  between  them- 
selves, and  thereupon  $1,000  was  carried  to  the  credit  of 
each  of  them  under  colour  of  the  resolution. 

The  real  motive  and  object  of  the  resolution  being 
plainly  shewn  to  have  been  that  which  I  have  stated,  it 
is  plain  that  moneys  received  under  it  cannot  possibly  be 
retained  by  either  of  the  persons  who  passed  it.  It  could 
not  for  a  moment  be  contended  that  the  resolution  would 
have  bound  the  company  had  its  real  motives  and  objects 
been  set  forth  in  a  preamble  to  it. 

The  plaintifi*  endeavours  to  sustain  the  resolution  as  one 
within  the  powers  of  the  directors  as  set  forth  in  the  33th 
section  of  the  Companies  Act,  R.  S.  C.  ch.  119,  which 
include  the  regulation  by  by-law  of  the  remuneration  of  the 
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directors  and  the  officers  and  servants  of  the  company,  Ju^pn^t. 
with  the  further  provision  that  the  by-law  so  passed  is    street,  J. 
only  to  have  force  until  the  next  annual  meeting  of  the 
company,  and  is  to  have  no  force  from  that  time  unless 
ratified  by  the  shareholders. 

This  resolution,  however,  is  not  a  by-law  of  the  com- 
pany ;  and,  if  it  were  to  be  treated  as  one,  it  was  not  passed 
for  the  purpose  of  bond  fide  fixing  the  remuneration  of 
officers  or  servants  of  the  company,  but  for  an  entirely 
different  purpose.  The  directors  were  voting  all  the 
profits  of  the  company  to  themselves  as  remuneration  for 
past  services  in  capacities  which  they  had  never  been 
appointed  to  fill,  in  addition  to  the  remuneration  which 
they  had  agreed  to  accept  as  president  and  secretary 
respectively. 

The  remarks  of  the  Master  of  the  Rolls  in  York  and 
North  Midland  R.  W.  Co,  v.  Hudson  (1853),  16  Beav.  485 
at  499-500,  are  strictly  applicable  here :  "  When  Mr.  Hud- 
son accepted  the  office  of  chairman,  he  knew  that  the  salary 
was  not  more  than  £1  per  week,  and  yet  he  was  content 
to  give  his  services  on  that  footing.  *  *  It  is  the  duty 
of  every  man  who  accepts  any  situation,  to  perform  the 
duties  of  it  thoroughly  and  entirely.  If  they  require  his 
whole  time  and  attention,  it  is  his  duty  to  give  that  whole 
time  and  attention  to  the  due  discharge  of  them.  This 
Court  can  never  countenance  a  person  who  is  placed  in  a 
fiduciary  situation,  in  retaining,  for  his  own  benefit,  sums  of 
money  which  have  come  to  his  hands,  or  have  been  acquired 
by  him  in  that  character,  although  the  acquistion  of  those 
sums  is  due  to  his  own  exertions,  on  the  suggestion,  that 
his  services  were  worth  more  than  what  was  paid  for 
them,  and  that  he  was  himself  entitled  to  ascertain  and 
determine  the  just  measure  of  their  value." 

It  is  contended  further  by  the  plaintiff  that  the  assent 
of  the  other  shareholders  to  the  resolution  is  shewn,  and 
that  it  must  be  treated  as  having  been  ratified  by 
them.  The  fact  that  annual  statements  of  the  afiairs 
of  the  company  were   submitted  to  meetings   of  share- 
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holders*  on  two  occasions  after  the  passing  of  it,  in 
which  balances  are  shewn  of  being  due  to  the  plaintiff  and 
Cassidey  without  explanation,  and  in  which  a  lump  sum 
is  put  down  in  the  expense  account  for  "  salaries/'  includ- 
ing these  sums,  is  the  principal  evidence  relied  on  as 
proving  assent.  There  is  also  some  evidence  that  Mr. 
Cebssidey,  who  had  purchased  the  greater  part  of  Nicholls* 
stock,  had  heard  of  some  bonus  having  been  voted  by  the 
directors.  But  in  my  opinion  none  of  these  circumstances 
are  sufficient  to  shew  that  the  shareholders  in  the  com- 
pany, other  than  the  two  directors  who  passed  the  resolution 
in  question,  with  a  knowledge  of  the  circumstances  gave 
their  assent  to  the  action  of  the  two  director,  and  before 
the  resolution  can  be  treated  as  having  been  ratified,  the 
proof  must  go  to  that  full  extent. 

I  think  the  defendants  were  entitled  to  set  off  the 
moneys  received  by  the  plaintiff  under  the  resolution 
against  his  claim,  and  that  the  judgment  is  therefore  right 
in  form  and  substance. 

The  appeal  should  be  dismissed  with  costs. 

Q.  F.  H. 
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Allstadt  v.  Gortner  et  al. 

StaluUof  lAmitaliona^Moneyti  m  Court — Payment  OtU  by  Mistake — Lapt^ 
of  Time—BestUtUion. 

Statutes  of  limitation  have  relation  only  between  subject  and  subject — 

the  Crown  cannot  be  bound  by  them. 
The  Supreme  Court  of  Judicature  for  Ontario  is  a  public  trustee  as  to  all 

moneys  and  securities  in  its  hands.     Moneys  in  Court  are  in  custocUA 

legis,  in  this  case  tantamount  to  euModia  Hegh,  and  to  such  a  fund  and 

such  a  custodian  the  Statute  of  Limitations  has  no  pertinence. 
Suitors  and  claimants  are  not  barred  by  any  lapse  of  time  in  their  appU* 

cation  for  payment  out  of  moneys  to  which  they  are  entitled,  and 

reciprocally  thev  should  not  be  protected  by  lapse  of  time  from  making 

restitution,  if  they  have  improperly  or  fraudulently  received  moneys 

from  the  Court  to  which  they  have  no  just  claim. 
Restitution  was  ordered  after  a  period  of  fourteen  years,  without  interest 

as  the  mistake  was  that  of  an  officer  of  the  Court. 
Where  moneys  in  Court  have  been  improperly  paid  out  in  an  action,  a 

motion  to  refund  the  amount  is  the  proper  procedure. 

This  was  an  application  on  behalf  of  the  accountant  of  StatementL 
the  Supreme  Court  of  Judicature  for  an  order  directing 
certain  parties  to  the  suit  to  refund  moneys  paid  to  them 
out  of  funds  in  Court  by  the  mistake  of  the  accountant 
in  excess  of  the  amounts  to  which  they  were  properly 
entitled. 

The  over  payments  were  made  in  the  years  1882  and 
1885,  but  the  mistake  was  not  discovered  until  1893.  The 
parties  over  paid  were  notified  and  called  upon  to  refund 
the  over  payment,  and  having  refused  so  to  do,  this  motion 
was  made  by  the  solicitor  of  the  Court  under  instructions 
from  the  committee  of  Judges  charged  with  the  super- 
vision of  the  iioancial  affairs  of  the  Court  and  was  argued 
in  the  Weekly  Court  on  October  18th,  1899,  before 
Boyd,  C. 

J.  Hoskin,  Q.  C,  for  the  accountant. 

E.  Sydney  Smith,  Q.  C,  contra.  A  motion  is  not  the 
proper  procedure,  an  action  should  be  brought :  Lichjidd 
V.  Raker  (1840).  13  Beav.  447.  The  Statute  of  Limitations 
is  a  bar  as  the  evidence  shews  knowledge  in  the 
accountant  of  the  mistake  previous  to  1893  :  Broohhank 
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Aigoment  v.  Smith  (1836),  2  Y.  &  C.  (Ex.)  58  ;  Darby  &  Bosanquefs 
Statutes  of  Limitations,  2nd  ed.,  242.  The  moneys  were 
paid  out  prior  to  the  passing  of  62  Vict.,  2nd  sess.,  ch. 
11,  see.  4  (0.),  and  were  not  the  property  of  the  Crown. 
Interest  cannot  bo  charged :  Barber  v.  Clark  (1H91),  20 
O.  R.  522  ;  Edwards  v.  Warden  (1876).  1  App  Cas.  281. 

Hosldn,  in  reply.  The  funds  in  Court  are  vested  in 
the  Crown  and  might  have  to  be  made  good  :  62  Viet, 
2nd  sess.,  ch.  11,  sec.  4  (O.).  Time  does  not  run  against  the 
Crown :  Darby  &  Bosanquet,  2nd  ed.,  pp.  24  and  516.  A 
motion  in  the  action  is  the  proper  mode  of  proceeding. 
[Boyd,  C.  : — It  seems  to  mo  a  motion  is  the  proper  prac- 
tice and  the  least  expensive.] 

October  28th,  1899.     Boyd,  C.  :— 

Where  money  in  custody  of  the  Court  has  been 
improperly  paid  out  in  an  action,  I  have  no  doubt  of  the 
jurisdiction  (as  now  exercised)'  to  follow  and  require  a 
refund  of  the  amount  by  way  of  summary  application  on 
motion  or  petition,  and  especially  when  the  wrongful 
recipient  is  a  party  in  the  cause  :  Bryan  v.  Mansion  (1857), 
3  Jur.  N.  S.  473,  at  p.  476  ;  and  In  re  Spencer  (1852),  21 
L.  J.  N.  S.  (Ch.)  314  ;  Hogaboom  v.  The  Receiver  General 
of  Canada  (1897).  28  S.  C.  R.,  at  p.  206 ;  Bobson  v.  W^nde 
(1867),  13  Or.  419. 

Upon  the  facts  it  is  plain  that  an  over  payment 
has  been  made  in  this  case  to  Wm.  Gortner  the 
defendant  of  S275.75,  and  to  the  defendant  Francis 
Gortner  of  $30.98.  The  affidavits  of  the  mother  shew  the 
supply  of  maintenance  to  these  when  infants  under  eighteen, 
and  if  there  has  been  any  wrongdoing  in  that  respect 
alleged,  it  is  a  controversy  between  the  sons  and  the 
mother.  The  fact  of  over  payment  is  a  mere  matter  of  com- 
putation which  cannot  be  varied  by  extrinsic  evidence. 
The  alleged  discrepancy  in  the  account  rendered  is 
sufBciently  explained  in  the  paper  laid  before  me.  The 
error  was  first  discovered  in  the  year  1893  (though  the 
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mistakes  were  made  in  1882  and  in  18i85  as  to  the  larger  Judgment, 
sum).     Attempts  at  settlement  then  made  failed,  and  the     Boyd,  C. 
matter  appears  to  have  remained  more  or  less  in  abeyance 
since. 

By  statute  62  Vict.,  2hd  sess.,  ch.  11,  sec.  4  (0.),  all 
securities  and  moneys  vested  in  or  held  by  the  accountant 
of  the  Court,  etc.,  were  declared  to  be  vested  in  that 
officer  in  trust  for  Her  Majesty,  and  this  amendment  of 
the  law  was  thrown  back  to  the  31st  Decembe^,  1897.  But 
before  this  and  apart  from  this  all  the  funds  in  Court 
were  held  and  administeri^d  practically  and  potentially  as 
a  public  trust  controlled  by  the  Court  and  its  officers  as 
one  of  the  political  departments  of  the  State. 

Money  brought  into  Court  or  ordered  to  be*  paid  into 
Court  is  for  the  most  part  held  for  periods  of  gi*eater  or 
leas  permanence  under  the  entire  dominion  of  the  Court.  It 
is  controlled  and  secured  and  invested  so  as  to  enure  to 
the  benefit  of  all  concerned.  From  the  time  it  is  paid  in, 
until  the  order  is  made  to  pay  out,  it  is  managed  by  the 
officers  or  agents  of  the  Court  under  the  direction  of  the 
Judges,  and  this  in  pursuance  of  the  public  policy  to  that 
effect  set  forth  in  the  various  rules  and  enactments  relating 
to  the  Court.  The  whole  is  a  matter  of  general  concern  in 
which  the  Court  is  acting  for  the  whole  community. 

Suitors  and  claimants  are  not  barred  by  any  lapse  of 
time  in  their  application  to  be  paid  out  of  moneys  stand- 
ing to  their  credit  or  to  which  they  are  of  right  entitled, 
and  reciprocally  they  should  not  be  protected  by  lapse  of 
time  from  making  restitution  if  they  have  improperly  or 
fraudulently  received  moneys  from  the  Court  to  which 
they  had  no  just  claim. 

As  put  by  Blackburn,  J.,  in  Rustomjeev.  The  Qiieen{\S76'), 
1  Q.  B.  D.,  at  p.  491,  the  Statute  of  Limitations  has  relation 
only  to  actions  between  subject  and  subject — the  Crown 
cannot  be  bound  by  it.  The  same  principle  obtains  even 
though  the  Crown  have  only  a  nominal  interest  and  holds 
for  others:  Regina  v.  Bayly  (1841),  1  D.  &  W.  213;  4 
Ir.  Eq.  142;  Attorney- General  v.  The  Midland  R.  W,  Co, 
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Judgment.    (1882),  3  O.  R.   511,  at  p.   522;   Regina  v.  County  of 

Boyd,  C.      Wellington  (1890),  17  A.  R,  at  p.  437,  and  affirmed  9ub 

^  nomine  Quirt  v.  The  Qiteen  (1891),  19  S.  C.  R.  510. 

Now  here  the  accountant  or  other  officer  holding  the 
funds  of  the  Court  is  simply  the  agent  or  officer  of  the 
Court,  and  the  Court  itself  is  but  a  public  trustee  as  to  all 
moneys  and  securities  in  its  hands :  Warburton  v.  Hill 
(1854),  Kay  470  and  478. 

In  anotheV  aspect  the  Queen  administers  justice  through 
her  Judges  in  the  Supreme  Court  of  Ontario^  and  the 
orders  of  the  Court  are  virtually  and  ultimately  the 
mandates  of  the  Crown  acting  for  the  common  weal,  and 
the  moneys  in  Court  belong  to  the  Crown  for  the  benefit 
of  the  public :  Colchester  v.  Law  (1873),  L.  R.  16  Eq.  253, 
at  p.  257.  In  brief,  all  the  moneys  in  Court  are  in  cnstodid 
legis,  which  is  in  this  case  tantamount  to  custodia  Regis, 
To  such  a  fund  and  such  a  custodian,  the  Statute  of 
Limitations  has  no  pertinence :  Morst  v.  Joseph,  [1897]  1 
Ch.,  at  p.  224,  and  Tlte  Queen  v.  McCann  (18G8),  L.  R  3 
Q.  B.,  at  pp.  141  and  146,  per  Blackburn,  J. 

The  Court  will  regard  all  the  circumstances  in  dealing 
with  each  transaction.  In  the  present  case  the  mistake 
was  that  of  the  officer,  not  induced  by  any  misrepresenta- 
tion or  misconduct  on  the  part  of  the  defendants,  so  that 
while  they  should  make  good  the  principal  money  it  is  not 
reasonable  to  require  that  it  should  carry  interest  as 
against  them  :  Barber  v.  Clark  (1890),  20  O.  R.  522,  and 
in  Appeal  (1891),  18  A.  R.  435,  and  8maU  v.  AUwood 
(1838),  3  Y.  &  C.  (fix.)  105. 

I  do  not  think,  however,  that  the  defendants  should  be 
exonerated  from  paying  one  set  of  costs  to  the  official 
guardian  occasioned  by  their  refusal  to  pay  anything. 

Note. — An  appeal  to  a  Divisional  Court  was  abandoned,  and  the  money 
was  paid  back  by  the  defendants. 

O.  A.  B. 
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Pedlow 

V.  .  , 

The  Corporation  of  the  Town  of  Renfrew. 

Waff— Highway  ^Dedication  and  Acceptance— Registered  Plan — Statutory 
Begtdaiiona—Sale  of  Land  by  H^erence  to  It, 

FUintiff's  vendor  of  a  lot  on  a  plan  registered  by  him  had,  prior  to  the 
sale  to  plaintiff,  given  for  the  purpose  of  extending  a  street  the  north 
twenty  feet  by  the  entire  depth  of  the  lot,  the  owner  of  the  adjacent 
property  also  giving  twenty  feet  for  the  same  purpose.  The  latter  then 
registered  a  plan  shewing  the  street  as  sixty  feet  wide  opposite  the  lot 
snbeeqnently  sold  to  plaintiff.  This  plan,  although  not  conforming  to 
statutory  requirements,  was  authorized  by  resolution  of  the  town  council 

.  to  be  registered,  and  they  accepted  the  street  thereon  forty  feet  in 
width,  the  figures  on  the  plan,  however,  shewing  the  street  opposite 
the  lot  in  question  to  be  sixty  feet  wide,  but  no  reference  was  made  to 
the  former  plan  Other  lots  were  sold  according  to  the  last  plan,  and 
there  was  evidence  of  public  user  of  and  of  the  expenditure  of  public 
moneys  on  the  street,  and  that  a  sidewalk  had  been  laid  down  defining 
the  width  at  sixty  feet.  The  plaintiff  afterwards  purchased  the  lot 
mentioned  according  to  the  first  plan,  and  moved  his  fence  out  to  the 
original  boundary  of  the  lot : — 

HeULt  that  the  twenty  feet  encroached  on  by  the  plaintiff  had  become 
part  of  the  public  highway. 

This  was  an  action  brought  to  restrain  the  defendants    Statement. 
from  Interfering  with  a  fence  erected  by  the  plaintiff  under 
the  following  circumstances.        ' 

In  the  year  1872,  Joseph  Plaunt  was  the  owner  of  pro- 
perty in  the  town  of  Renfrew  which  had  been  subdivided 
on  a  plan  duly  registered  in  that  year. 

On  that  plan  lots  84  and  85  were  laid  out  on  the  east 
aide  of  Quarry  street ;  and  Barr  street  running  from  the 
west  terminated  at  the  east  side  of  QuaiTy  street  and  in  a 
line  with  the  west  side  of  the  lots. 

In  1894,  Plaunt  and  Michael  O'Brien,  the  latter  of  whom 
owned  the  property  immediately  adjoining  to  the  north, 
agreed  to  extend  Barr  street  to  the  east  at  a  width  of  forty 
feet ;  each  giving  twenty  feet  of  their  respective  properties 
for  the  purpose,  and  fences  were  erected  on  both  sides,  road 
work  was  pei-formed  on,  and  the  public  used  the  street  as 
80  laid  out  O'Brien  also  in  1894,  prepared  a  plan  of  lots 
fronting  on  this  new  street,  and  sold  two  of  them  accord- 
ing to  that  plan,  which  were  built  upon. 
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The  town  council  on  2nd  July,  1895,  by  resolution  SUtemeat. 
Authoned  O'Brien  to  register  his  plan  and  accepted  the 
streets  thereotk  forty  feet  in  width,  the  figures  on  the  plan 
however  shewed  Barr  street  to  be  sixty  feet  in  width 
opposite  lot  85,  but  no  reference  was  made  to  the  plan 
of  the  year  1872. 

In  1896,  the  plaintiff  purchased  from  Flaunt  lot  85 
according  to  the  plan  of  1872,  and  in  1898  moved  his  fence 
out  twenty  feet  to  the  original  northern  boundary  of  lot 
-85,  according  to  the  1872  plan,  thereby  enclosing  twenty 
feet  of  Barr  street  as  laid  out  by  Flaunt  and  O'Brien.  The 
council  threatened  to  remove  this  fence,  and  the  plaintiff 
thereupon  brought  this  action  for  an  injunction  to  restrain 
them  from  interfering  with  it. 

The  action  was  tried  at  Pembroke,  on  December  13th, 
1899,  before  Boyd,  C,  without  a  jury. 

Ayleaworth,  Q.  C,  and  T.  W.  McOarry,  for  the  plaintiff, 
oited  Graaett  v.  Carter  (1883),  10  S.  C.  R.  105  ;  Re  Waldie 
-and  The  Corporation  of  the  Village  of  Burlington  (1886),  13 
A.R.,111 ;  Carey  v.Tlie  City  of  Toronto  (1885),  11  A.R.  416  ; 
Regina  v.  Rankin  (1858),  16  \J.  C.  R.  304 ;  Belford  v. 
Haynes  (1850),  7  U.  C.  R.,  at  p.  468 ;  St  Vincent  v.  Oreen- 
field  (1887),  15  A.  R.  567  ;  Dunlop  v.  The  Township  of 
York  (1869),  16  Gr.  216  ;  The  Gh^and  Hotel  Co,  v.  Cross 
(1879),  44  U.  C.  R.,  at  p.  163  ;  Regina  v.  HaU  (1866),  17 
<J.  P.  282;  Smith  v.  Millions  (1889),  16  A.  R.  140; 
Moore  v.  The  Woodstock  Woolen  Mills  Co.  (1899),  29  S. 
C.  R.  627. 

S.  H.  Blake,  Q.  C,  and  James  Craig,  for  the  defendants, 
xjited  Poole  v.  Huskinson  (1843),  11  M.  &  W.,  at  p.  830; 
Fratt's  Law  of  Highways,  14th  ed.,  25  ;  Elliott  on  Roads 
and  Streets,  85,  115,  118, 132;  Roche  v.  Ryan  (1891),  at 
pp.  Ill,  115,  119 ;  Sklitzsky  v.  Cranston  (1892),  22  O.  R.,at 
p.  593;  Gooderham  v.  The  Corporation  of  the  City  of 
Toronto  (1890),  21  O.  R.  120;  (1894),  25  S.  C.  R.  246 ;  In 
re  Morton  and  The  Corporation  of  the  City  of  St.  Thomas 
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Apgument.  (1881),  6  A.  R,  at  p,  332;  Mallock  v.  Anderson  (1847).  4 
XJ.  C.  R.  481 ;  Regina  v.  BovMon  (1857),  16  U.  C.  R.  272 ; 
Bhea  v.  Forayth  (1860),  37  Pa.  St.  603 :  Regina  v.  Gordon 
(1866),  6  C,  P.  213. 
Ayleaworth,  in  reply. 

December  21, 1899.    Boyd,  C.  :— 

I  have  disposed  of  the  disputed  facts  in  this  case  but. 
reserved  consideration  of  some  questions  of  law  based  upon, 
statutory  requirements. 

Bearing  in  mind  that  a  public  highway  may  be  estab- 
lished apart  from  statute,  it  appears  to  me  that  the  evi- 
dence of  dedication  and  acceptance  is  in  this  case  conclusive 
against  the  plaintiff. 

The  provisions  of  the  Registry  Act  and  Land  Surveyors 
Act  were  invoked  to  shew  that  the  plan  submitted  to  the 
council  and  registered,  on  which  the  new  proposed  street 
was  figured,  did  not  conform  to  statutory  directions. 

This  nonconformity  may  affect  the  right  to  have  the 
plan  treated  as  properly  registered  so  as  to  give  a  new 
basis  for  description  of  lands  sold  by  reference  to  it,  but  it 
will  not  affect  transactions  (in  rem,  so  to  speak)  which 
manifest  the  actual  setting  apart  and  acceptance  of  the 
street  on  the  site  proposed  by  the  co-operation  of  the- 
owners  and  the  municipal  authorities. 

Here  we  have  dedication  by  the  owners  and  acceptance 
and  user  by  the  public,  both  concurring  to  create  a  new 
highway.  There  is  no  perad venture  about  the  fact  of 
dedication  by  joint  pact  of  the  coterminous  proprietors. 
That  satisfies  one  of  the  conditions  forthwith  unequivo- 
cally. The  other  involving  acceptance  by  the  public  is 
proved  ordinarily  as  here  by  public  user  and  also  by  the 
act  and  resolution  of  the  council 

The  element  of  doubt  raised  is  by  the  resolution  to 
accept  a  road  forty  feet  wide,  whereas  opposite  the  plain- 
tiff's land  the  width  of  the  way  is  sixty  feet.  But  thai 
doubt  is  resolved  upon  the  evidence  by  which  it  is  proved 
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that  the  town  has  defined  one  side  of  the  street  by  laying  Judgmen*. 
down  a  sidewalk  including  the  space  sixty  feet  wide,  and  Boyd,  d 
on  the  other  side  within  forty  feet  of  the  plaintiffs  land, 
have  expended  public  moneys  in  grading  and  ditching 
streets  forming  the  via  trita  used  for  over  two  years  by 
the  public.  That  certifies  sufliciently  that  the  width  of  the 
road  accepted  and  occupied  by  the  public  was  between  the 
two  fences  put  up  by  the  proprietors  to  mark  the  limits 
of  their  joint  dedication  :  Turner  v.  Ringwood  Highway 
Board  (1870),  L.  R.  9  Eq.  418  ;  Moore  v.  The  Woodstock 
Woolen  Mills  Co.  (1899),  29  S.  C.  R.  627 ;  Cubitt  v.  Lady 
Caroline  Maxse  (1873),  L.  R.  8  C.  P.,  at  p.  715. 

The  Municipal  Act  recognizes  the  old  common  law 
method  of  contributing  public  highways  by  dedication  by 
-enactments  in  force  at  the  date  of  this  transaction :  see 
Municipal  Act  of  1892, 53  Vict.  ch.  42,  sec.  527a  and  531  (2) 
(O.).  There  is  no  question  arising  here  as  to  liability  for 
repair  in  any  particular  place  in  the  new  street,  but  the 
broad  question  whether  the  plaintiff  has  encroached 
xipon  a  public  street  (see  Roberts  v.  Hunt  (1850),  15  Q.  B* 
17).  This  issue  I  determine  against  the  plaintiff,  and 
declare  that  the  twenty-feet  encroached  upon  is  part  of  a 
public  street  in  Renfrew. 

The  costs  will  follow  the  result. 

G.  A.  B. 
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The  Trusts  &  Guarantee  Co.  bt  al 

V. 

The  Trusts  Corporation  of  Ontario  et  al. 

LhnitcUions  of  Acthns — Lunatic — Annuity  by  WiU^ Charge  an  Landa— 

Arreara. 

A  testator  who  died  in  1872,  by  his  will  devised  land  to  two  of  his  sons, 
their  heirs  and  assigns  forever,  subject  to  the  payment  of  9200  per 
annam  for  the  benefit  of  another  son  (a  lanatic)  for  his  life,  payable  to 
the  person  who  might  be  his  guardian.  Payments  were  made  to  the 
mother  for  the  support  of  thelonatio  son  from  1880  to  1889,  the  last  of 
which  was  made  in  February,  1889.  The  plaintiffs  were  appointed 
committee  for  the  son  in  December,  1898  : — 

Seld^  that  the  annuity  was  charged  on,  and  that  the  right  to  recover 
out  of,  the  land  was  not  barred  as  to  future  payments. 

Hvghea  v.  Coles  (1884),  27  Ch.  D.  231,  followe<L 

Held,  also,  that  the  payments  made  were  discharges  pro  tanto  of  the 
annuity. 

Heldf  also,  that  as  the  son  was  under  disability  until  the  plaintiffs'  appoint- 
ment, and  as  the  action  was  brought  within  twenty  years  they  were 
entitled  to  recover  the  annuity  from  February,  1890,  and  the  annuity 
being  an  express  charge  on  the  land  it  might  be  sold  to  satisfy  the 
arrears. 

StofetmeBt  This  was  an  action  brought  to  enforce  the  payment  of 
an  annuity  charged  on  lands  under  the  state  of  facts  set 
out  in  the  judgment. 

The  action  was  tried  at  Toronto  on  November  14th^ 
1899,  before  MacMahon,  J.,  without  a  jury. 

Claude  Macdonell,  and  </.  T,  C.  Thompson,  for  the 
plaintiffs. 

Ayleswortk,  Q.C.,  and  C.  A.  Moss,  for  the  defendants. 

The  plaintiffs'  contention  was  that  the  devise  mentioned 
in  the  judgment  was  a  trust,  and  the  defendants,  that  it  was 
an  annuity  and  was  consequently  barred  by  the  Statute  of 
Limitations,  and  that  no  payment  had  been  made  which 
would  prevent  the  statute  running.  The  following  references 
were  made  and  cases  cited :  The  Devolution  of  Estates  Act» 
RS.O.  ch.  127,  sec.  4;  54  Vict.  ch.  18  (O.);  56  Vict.  eh.  20  (O.); 
60  Vict.  ch.  15,  sec.  3  (O.);  In  re  Ferguson  (1891),  11 
0.  L.  T.  Occ.  N.  201 ;  In  re  Baird  (1898).  18  C.  L.  T.  Occ 
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N.  277;.  In  re  Martin  (1895),  26  O.  R  465;  Martin  v.  Argument. 
Magee  (1891),  18  A.  R  384,  per  Osier,  J,  A.,  at  pp.  388, 
389 ;  Armour  on  Titles,  2nd  ed.,  pp.  295,  296  ;  Oandy  v. 
Oandy{\S&b\  30  Ch.  D.  57  ;  Faulkner  v.  Faulkner  (1892), 
23  O.  R  252 ;  Hughes  v.  Coles  (1884),  27  Ch.  D.  231 ; 
Darby  &  Bosanquet's  Statutes  of  Limitations,  2nd  ed.,  429 ; 
Owen  V.  De  Beauvoir  (1847),  16  M.  &  W.  547;  De 
Beammr  v.  Ovje^i  (1850),  5  Ex.  166;  Jones  v.  Withers  (1896), 
74  L.  T.  N.  S.  572 ;  Tlte  Incorporated  Society  v.  Richards, 
(1841),  1  Dr.  &  W.,  at  p.  289 ;  James  v.  Salter  (1837),  3 
Bing.  N.  C.  544 ;  Grant  v.  EUis  (1841),  9  M.  &  W.  113 ; 
BuUen  &  Leake,  5th  ed.,  776 ;  Burrell  v.  The  Earl  of 
Egremont  (1843),  7  Beav.  205 ;  Tlie  Stamford  Spalding, 
etc..  Go.  V.  Smith,  [1892]  1  Q.  B.  765 ;  R  S.  O.  ch.  133,  sec. 
2,  sub-sec.  3,  sees.  4,  23  and  24. 

February  14,  1900.     MacMahon,  J.:— 

The  plaintiffs  are  the  committee  of  Thomas  Anson 
Grange,  a  lunatic,  and  the  defendants.  The  Trusts  Corpor- 
ation of  Ontario,  are  the  administrators  of  the  estate  of 
William  Grange,  deceased.  The  defendant  Hugh  Scott 
Grange  is  a  merchant  at  Napanee.  And  the  defendants 
Florence  Grange  and  Eveline  Grange  are  the  infant 
children  of  William  Grange  and  Margaret  Jane  Grange. 

Thomas  Grange  of  Napanee,  by  his  last  will  and  testa- 
ment, dated  the  1st  of  August,  1872,  made  the  following 
devise  in  favour  of  his  sons  William  Grange  (since  deceased) 
and  Hugh  Scott  Grange :  "  I  give  and  bequeath  to  my 
two  sons  William  and  Hugh  Scott  those  parts  of  lots 
numbers  six  and  seven  on  the  north  side  of  Dundas  street 
in  the  town  of  Napanee  in  the  county  of  Lennox  and 
Addington  aforesaid,  now  owned  by  me ;  to  have  and  to 
hold  the  same  to  and  to  the  use  of  them,  my  said  two  sons 
their  heirs  and  assigns  forever,  to  be  divided  between 
them  at  the  time  and  in  the  proportions  hereinafter  men- 
tioned ;  subject,  however,  to  the  payment  by  my  said  two 
aons  of  the  sum  of  two  hundred  dollars  per  annum  for  the 


506  THE  ONTARIO  BEPORT8.  [VOU 

Judgments  benefit  of  ray  son  Thomas  Anson  Grange,  which  said  sum 
MacMahoD»  or  annuity,  or  so  much  thereof  as  shall  be  reasonably 
*^*  necessary  for  the  support  and  maintenance  of  my  said  son 
Thomas  Anson,  shall  be  paid  yearly  and  every  year,  fot 
and  during  the  natural  life  of  my  said  son  Thomas  Anson, 
to  the  person  or  persons  who  may  be  his  guardian  or 
guai-dians." 

The  proportions  in  which  they  were  to  take  was  two- 
thirds  to  William  and  one-third  to  Hugh  Scott. 

Thomas  Grange  died  on  the  18th  of  September,  1872, 
and  probate  was  granted  to  William  Grange  his  son,  and 
Margaret  Elizabeth  Grange  his  wife,  the  executor  and 
executrix  named  in  the  will. 

William  Grange  was  a  member  of  a  co-partnership 
carrying  on  business  at  Napanee,  under  the  style  of  Grange 
&  Brothers,  who  becoming  embarrassed,  they,  on  demand 
by  certain  of  their  creditors,  on  the  9th  of  November^ 
1877,  made  an  assignment  for  the  general  benefit  of  their 
creditors,  under  the  Insolvent  Act  of  1875,  to  William  F. 
Hall,  an  official  assignee  for  Lennox  and  Adding  ton  ;  who, 
on  the  26th  of  October,  1878,  in  consideration  of  Sl,500» 
sold  and  conveyed  all  the  title  and  interest  of  the  said 
insolvents  as  co-partners  and  as  individuals  in  and  to  the 
parts  of  lots  six  and  seven  on  the  north  side  of  Dundas 
street  in  Napanee  (being  all  the  interest  of  William 
Grange  deviled  to  him  by  the  will  of  Thomas  Grange),  to 
Arabella  Grange,  wife  of  Alexander  W.>  Grange,  and 
Margaret  Jane  Grange,  wife  of  the  said  William  Grange. 

Arabella  Grange,  on  the  7th  of  December,  1878,  con- 
veyed all  her  interest  in  the  said  lands  to  Margaret  Jane 
Grange. 

On  the  20th  of  May,  1881,  William  Grange  was  granted 
a  discharge  under  the  Insolvent  Act  of  1875  by  the  Judge 
of  the  County  Court  of  Lennox  and  Addington. 

Hugh  Scott  Grange  being  indebted  to  various  persons 
and  firms  in  about  $3,500,  he,  on  the  1st  of  September, 
1886,  in  consideration  of  William  Grange  assuming  and 
agreeing  to  pay  the  same,  conveyed   his  undivided  one* 
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third  interest  in  said  lots  six  and  seven  (together  with  Jodgnwnt. 
other  lands)  to  said  William  Grange.     And  on  the  same  MaoMahon^ 
day   William  Grange  executed  his  bond  to  Hugh  Scott        /* 
Grange,  conditioned  for  the  reconveyance  to  him  of  the 
said  lands,  on  repayment  to  W^illiam  Grange  of  the  amount 
of  all  advances  made  by  him  in  payment  of  such  debts 
and   the  interest  thereon.     This  made   William   Grange 
mortgagee  in  possession  of  Hugh's  one-third  interest. 

By  indenture  of  mortgage  dated  30th  of  August,  1888, 
William  Grange  and  Margaret  Jane  Grange  his  wife, 
mortgaged  to  the  (^anada  Permanent  Loan  &  Savings 
Oompan}'-  the  said  parts  of  lots  six  and  seven  to  secure 
the  sum  of  S3,20.0.  And  by  aasignment,  dated  November 
1st,  1888,  which  was  duly  registered,  William  Grange 
assigned  and  conveyed  to  the  Canada  Permanent  Loan 
&  Savings  Company  all  the  interest  of  Hugh  Scott  Grange 
which  William  Grange  had  obtained  from  the  latter,  sub- 
ject, however,  to  redemption  by  Hugh  Scott  Grange  in 
accordance  with  the  bond  previously  refeiTcd  to. 

Margaret  Jane  Grange  died  on  the  8th  of  July,  1889, 
intestate,  and  leaving  her  surviving,  her  husband  and  five 
children,  all  of  whom  were  infants.  One  child  (an  infant), 
died  in  1889,  within  two  months  of  the  death  of  its 
mother.  On  the  22nd  of  February,  1894,  a  daughter 
Ethel  Augusta,  died  at  the  age  of  seventeen  years, 
unmarried.  So  that  the  interest  of  these  two  children 
became  vested  in  their  father  and  brother  and  two  sisters* 
The  father,  William  Grange,  died  on  the  13th  of  January, 
1895,  having  by  his  will  dated  the  11th  of  November, 
1889,  devised  two  undivided  one-fifth  parts  of  the  real 
■estate  of  which  he  might  die  possessed,  to  his  son  Thomas 
Alexander,  and  to  his  daughters  share  and  share  alike. 

Thomas  Alexander  died  on  the  24th  of  May,  1897, 
Tinmarried  and  intestate,  leaving  his  two  sisters  the  infant 
defendants. 

On  the  26th  of  August,  1895,  the  Canada  Permanent 
Loan  &  Savings  Company  assigned  to  the  defendants  the 
Trust  Corporation  of  Ontario,  the  mortgage  heretofore 
66 — VOL.  XXXI.  o.R. 
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Jadgment.  referred  to,  and  all  their  rights  under  the  assignment  of 
November  Ist,  1888,  from  William  Orrange  to  the  said 
Loan  Company. 

On  the  19th  of  December.  1898,  the  plaintiffs  The 
Trusts  &  Guarantee  Company  were  duly  appointed  the 
committee  of  the  estate  of  the  said  Thomas  Anson  Grange, 
who  since  his  father*s  death  (at  which  time  he  was  over 
twenty-one  years  old),  has  lived  with  and  been  maintained 
by  his  mother,  Margaret  Elizabeth  Grange,  who  between 
the  years  1880  and  1889,  received  from  Stephen  Gibson, 
the  agent  of  the  Grange  property,  out  of  which  the  annuity 
is  payable  on  account  of  Thomas  Anson  Grange,  the  sum 
of  S400.  The  last  payment,  a  sum  of  S50,  being  made 
on  the  9th  of  February,  1889. 

After  such  payments  were  made,  Gibson  during  each 
year  up  to  and  inclusive  of  the  year  1885,  obtained  the 
confirmation  in  writing  of  Hugh  Scott  Grange,  William 
Grange,  and  Margaret  Jane  Grange.  The  payment  made 
in  1881,  was  confirmed  in  writing  by  William  and  Margaret 
Jane  Grange.  From  1887  to  1889  inclusive,  there  was  no 
confirmation  but  Mr.  Gibson  stated  that  he  settled  the 
accounts  with  William  Grange,  who  acted  for  his  wife. 

However,  the  rights  of  Anson  in  regard  to  the  annuity 
are  not,  according  to  my  view,  affected  by  the  statute  of 
limitations,  except  as  to  the  arrears  thereof  (a  matter  with 
which  I  will  deal  hereafter),  and  this  I  consider  is  put 
beyond  question  by  Hughes  v.  Coles  (1884),  27  Ch.  D» 
231,  cited  by  Mr,  Aylesworth. 

In  Hughes  v.  Coles,  the  annuity  was  charged  on  the 
land  and  payable  out  of  the  rents  and  profits  thereof.  la 
the  present  case  the  land  is  charged  with  the  annuity,  for 
William  and  Hugh  Scott  Grange  take  subject  to  the  pay- 
ment of  the  annuity,  but  nothing  is  said  about  its  being 
paid  out  of  rents  or  profits.  However,  as  pointed  out  by 
North,  J.,  in  Hambro  v.  Eambro,  [1894]  2  Ch.,  at  p.  572, 
an  estate  may  be  "  charged  with  annuities — ^annuities 
which  very  likely  were  rent  charges,  but  were  not  the  less 
annuities." 
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In  Hnghea  v.  Coles,  by  a  deed  executed  in  1833,  certain  Jndgnwit. 
real  estate  was  conveyed  to  trustees  upon  trust  to  pay  an  MaoMahon, 
annuity  out  of  the  rents  and  profits  thereof,  to  J.  Morgan, 
his  heirs  and  assigns  for  ever.    The  right  to  receive  the 
annuity  first  accrued  in   1857,  and  the  annuitant  first 
made  a  claim  in  1884. 

Kay,  J.,  in  delivering  judgment  said  :  "The  question  is  as 
to  the  efiect  in  that  state  of  things  of  the  recent  Statute  of 
Limitations,  37  &  38  Vict.  ch.  67,  sec.  10.  It  is  obvious 
that  the  terms  of  the  section  do  not  destroy  the  right  to 
recover  any  future  payments  of  the  annuity.  'Any  sum  of 
money '  may  apply  to  each  instalment  of  the  annuity  as  it 
becomes  due,  as  was  said  in  Edwards  v.  Warden  (1874), 
L.K  9  Ch.  505,  so  that  the  right  to  recover  any  one  payment 
of  tha  annuity  is  the  same  under  that  section  as  if  there 
were  no  trust,  but  the  right  to  future  payments  has  not 
yet  arisen  at  all,  and  consequently  the  section  does  not 
apply  to  such  future  payments.  This  was  admitted  in  the 
argument,  and  the  real  question  is,  what  is  the  effect  of 
the  section  upon  the  payments  which  had  become  due 
before  the  present  application  was  made  ?  By  section  9, 
the  Act  is  to  be  construed  together  with  the  Act  3  &  4,  Wm. 
IV.  ch.  27,  sec.  1 ;  the  interpretation  clause  of  that  Act 
provides  that  the  word  '  rent '  shall  extend  to  all  annuities 
charged  upon  or  payable  out  of  any  land  ;  and  section  42 
provides  that  no  arrears  of  rent  shall  be  recovered  but 
within  six  years,  and  if  the  annuity  be,  as  it  is  admitted, 
an  existing  charge,  six  years'  arrears  would  be  recoverable 
under  that  section.  But  by  section  1  of  the  Act  of  1874, 
no  proceeding  to  recover  any  rent,  that  is,  any  annuity 
charged  upon  land,  can  be  taken  after  twelve  years  from 
the  time  when  the  right  first  accrued ;  therefore,  if  there 
were  not  any  trust,  those  twelve  years  having  elapsed, 
none  of  the  past  instalments  of  the  annuity  could  now  be 
recovered.  That  is  precisely  what  section  10  of  the  Act  of 
1874  says  must  now  happen ;  and  accordingly  it  seems  to 
me  that  the  result  is  that  no  payment  of  the  annuity 
which  became  due  before  this  application  was  made  in 
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Judgment.  June,  1884,  can  now  be  recovered,  because  as  to  any  such 
MaoMahon,  sum  the  remedy  is  only  the  same  as  if  there  were  not  any 
•^*         trust,  in  which  case  it  would  be  irrecoverable." 

Sections  1,  and  10  of  the  Imperial  Act,  37  &  38 
Vict,  ch  57,  are  respectively  embodied  in  sections  4  and 
24  of  our  Act,  R.  S.  O.  ch.  133.  And  the  interpreta- 
tion clause  of  3  &  4  Wm.  IV.  ch.  27,  sec.  1,  in  so  far  as  the 
meaning  of  the  word  "  rent "  is  concerned  is  followed  in 
the  interpretation  clause  of  our  Act,  ch.  133,  sea  1,  sub- 
sec.  3,  which  provides  that:  "'Rent'  shall  extend  to  all 
annuities  and  periodical  sums  of  money  charged  upon  or 
payable  out  of  any  land."  While  sections  17  and  18  of 
our  Act  together  form  a  transcript  of  section  42  of  the 
Imperial  Act. 

Margaret  Jane  Grange  in  the  conveyance  to  her  from 
the  assignee  of  her  husband's  estate,  took  the  land  subject 
to  the  charge  created  by  Thomas  Grange's  will  in  favour 
of  Anson.  And  William  Grange  when  he  accepted  the 
deed  from  his  brother  Hugh  took  subject  to  the  charge  on 
Hugh's  interest.  And  when  William  Grange  and  his  wife 
Margaret  Jane  Grange  mortgaged  this  land  to  the  Canada 
Permanent  Loan  and  Savings  Company,  the  mortgagees 
took  subject  to  the  annuity  charge,  as  likewise  did  the 
defendants  the  Trusts  Corporation  when  they  accepted  the 
assignment  from  the  Canada  Permanent  Loan  &  Savings 
Company. 

This  brings  me  to  a  consideration  of  the  question  stren- 
uously urged  that  the  action  was  barred  by  the  Statute  of 
Limitations. 

The  action  could  not  as  to  the  future  payments  of  the 
annuity  out  of  the  land  be  barred  by  the  statute :  Hughes 
V.  Coles  (1884),  27  Ch.  D.  231.  And  there  is  no  personal 
claim  made  against  the  defendants  or  any  of  them.  The 
mother  of  Anson  was  his  natural  guardian,  and  so  long  as 
he  remained  with,  and  was  supported  by  her,  and  pay- 
ments were  made  to  her  on  account  of  such  maintenance, 
such  payments  were  discharges  at  least  pro  tanto  of  the 
amount  of  the  annuity. 
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ADson  has  always  been  under  disability  by  reason  of  his   Jqdgment. 
being  a  lunatic,  and  before  his  right  to  recover  the  annuity  MaoMahon> 
could  be  enforced,  it  was  necessary  that  a  legal  guardian         ^' 
be  appointed,  which   was  done  by  the  appointment  of 
ihe  plaintiff   company  as    committee    on    the   19th   of 
December,  1898. 

Assuming  that  Anson's  mother  accepted  as  being  suffi- 
<uent  for  his  maintenance  the  amounts  received  by  her 
between  1880  and  1889,  and  that  thereby  the  annuity  was 
satisfied  up  to  the  latter  year,  another  payment  would  not 
be  due  until  February,  1890 ;  and  as  by  section  44  of  the 
Limitations  Act,  twenty  years  are  allowed  within  which 
to  bring  the  action,  in  case  of  a  disability  such  as  Anson 
was  under,  the  plaintifis  as  his  guardian  and  committee 
are  entitled  to  recover  an  annuity  "  reasonably  necessary 
for  his  support  and  maintenance  "  not  to  exceed  $200, 
from  February,  1890,  out  of  the  lands  mentioned.  And 
there  will  be  judgment  accordingly,  with  a  reference  to 
the  Master  at  Napanee  (if  the  parties  cannot  agree  on  a 
sum)  as  to  the  amount  necessary  for  such  support. 

The  annuity  being  an  express  charge  upon  the  land,  the 
plaintifis  are  entitled  to  have  the  property  sold  to  satisfy 
the  arrears  of  the  annuity:  In  re  Tucker,  Tucker  v. 
Tucker,  [1893]  2  Ch,  323. 

The  consent  of  the  National  Trusts  Company,  Limited, 
to  be  added  as  administrators  ad  litem  to  the  estate  of 
Margaret  Jane  Grange  was  put  in  after  the  trial. 

The  costs  of  the  plaintifis  may  be  added  to  their  claim 
to  be  paid  out  of  the  estate. 

G.  A.  B. 
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Sills 

V. 

The    Corporation   of  the  County    of  Lennox    and 
Addington. 

Municipal  OorporcUians — Adnwaistralion  of  Justice — DeUdUm  of  Crimt — 
OonstoMs  Services  and  Expenses  ^Payment  for -^Certified  Account — 
i?.  8,  0.  ch.  101,  sec.  12, 

The  gist  of  section  12  of  R.  S.  O.  ch.  101,  is  to  empower  a  Warden  and 
County  Attorney  to  aathorize  any  constable  or  other  person  to  perfonn 
special  services  not  covered  by  the  ordinary  tariff,  which  are  in  thor 
opinion  necessary  for  the  detection  of  crime  or  the  capture  of  persons 
believed  to  have  committed  serious  crimes,  and  to  do  so  upon  the  credit 
of  the  county,  and  so  to  render  'the  county  liable  for  the  payment  for 
such  special  services,  and  that  whether  the  account  is  certified  by  the 
Warden  and  County  Attorney  as  required  by  the  said  section  or  not. 

Statement  This  was  an  action  brought  by  E.  H.  Sills,  the  high 
constable  of  the  county  of  Lennox  and  Addington,  against 
the  corporation  of  that  county  for  services  rendered  and 
expenses  incurred  in  collecting  evidence,  etc.,  in  res|>ect  of 
a  criminal  charge,  which  were  so  rendered  and  incurred 
under  the  instructions  of  the  Warden  and  acting  County 
Crown  Attorney,  as  set  out  in  the  judgment. 

The  action  was  tried  at  Napanee  on  November  29, 1899, 
before  Armour,  C.  J.,  without  a  jury. 

« 
Aylesworthj  Q.C.,  and  Deroche,  Q.C.,  for  the  plaintiff. 

W.  0.  Wilson,  for  the  defendants. 
January  16,  1900.    Armour,  C.J. : — 

By  sec.  12  (1)  of  Revised  Statutes  of  Ontario  ch.  101,  it 
is  provided  that : 

"In  any  case  in  which  in  the  opinion  of  the  Warden 
and  Crown  Attorney  of  a  county,  special  services  not 
covered  by  the  ordinary  tariff  are  necessary  for  the 
detection  of  crime  or  the  capture  of  persons  who  are 
believed  to  have  committed  crimes  of  a  serious  character, 
the  Warden  and  County  Attorney  aforesaid  may  authorize 
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any  constable  or  other  person,  to  perform  these  services  JndgBwnk 
and  shall  certify  upon  the  account  to  be  rendered  by  theAnnonr,  a  J. 
constable  or  other  person  what  they  deem  a  reasonable 
allowance  to  be  paid  to  the  person  employed,  and  the 
amount  so  certified  shall  be  allowed  to  such  person  in  the 
accounts  in  respect  of  the  administration  of  justice,  and 
shall  be  paid  in  the  first  instance  by  the  county,  and  one- 
half  thereof  shall  be  repaid  to  the  county  by  the  Province." 

The  origin  of  this  legislation  is  to  be  found  48  Vict.  ch. 
18(0.). 

On  the  23rd  of  July,  1898,  the  Warden  of  the  united 
counties  of  Lennox  and  Addington,  one  James  Bryden, 
and  the  acting  County  Crown  Attorney  for  the  said 
counties,  one  W.  S.  Herrington,  signed  and  delivered  to 
the  plaintiff  the  following  writing : — 

"Under  the  provisions  of  sec.  12  of  ch.  301  of  the 
Revised  Statutes  of  Ontario,  we  hereby  request  you,  act- 
ing under  instructions  from  the  County  Crown  Attorney, 
to  lend  all  assistance  in  your  power  to  collect  evidence 
bearing  upon  the  Dominion  bank  robbery." 

The  plaintiff  thereupon  went  on  and  perforaied  services 
and  incurred  expenses  to  the  amount  of  S421.40  in 
pursuance  of  said  request  and  acting  under  instructions 
from  the  said  County  Crown  Attorney. 

The  plaintiff  during  the  course  of  his  employment 
received  the  sum  of  $100  on  account  of  such  services  and 
expenses  under  the  provisions  of  sub-sec  3  of  said  sec  12. 
and  after  the  termination  of  his  employment  the  plaintiff 
rendered  to  the  County  Crown  Attorney  his  account  for 
such  services  and  expenses. 

This  account  had  not  upon  it  when  it  went  before  the 
board  of  audit  a  certificate  by  the  Warden  and  County 
Attorney  of  what  they  deemed  a  reasonable  allowance  to 
be  paid  to  the  plaintiff,  but  only  a  certificate  to  that  effect 
by  the  County  Attorney. 

The  Warden  who  signed  the  request  had  gone  out  of 
office  before  the^account  was  rendered,  and  another  Warden 
had  been  chosen,  and  although  a  certificate  required  by  sec- 
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Judgment,  tion  12  (1)  never  was  tendered  to  him  for  his  signature,  yet. 
Armour,  C.J  i^rom  the  conversations  had  by  the  County  Attorney  with 
him  in  January,  1899,  it  was  abundantly  evident  that  he 
would  not  have  signed  such  a  certificate  had  it  been 
tendered  to  him  for  signature,  and  his  testimony  at  the 
trial  showed  also  that  he  would  not  have  done  so. 

The  board  of  audit  rejected  the  account,  no  doubt,  be- 
cause it  had  not  upon  it  the  certificate  required  by  section 
12  (1),  and  after  some  negotiations  for  a  settlement  between 
the  plaintiff  and  the  defendants  which  fell  through,  this 
action  was  brought  to  recover  the  balance  of  account  after 
the  payment  of  the  said  sum  of  SlOO,  namely,  S321.40. 

I  find  that  the  services  and  expenses  charged  for  by  the 
plaintifi^  in  his  said  account  were  all  performed  and  in- 
curred by  him  and  were  necessary  for  the  detection  of 
crime ;  and  that  the  amount  of  the  account  rendered  by  the 
plaintiff  was  a  reasonable  allowance  to  be  paid  to  the 
plaintifi^  for  such  services  and  expenses. 

The  question,  however,  is  whether,  admitting  all  this, 
an  action  will  lie  by  the  plaintiff  against  the  defendants  for 
the  amount  of  his  account  without  the  certificate  required 
by  section  12  and  without  the  same  being  allowed  the  plain- 
tiff in  the  accounts  in  respect  of  the  administration  of  jus- 
tice, and  I  have  come  to  the  conclusion  that  it  will. 

The  effect  of  section  12  is,  in  my  opinion,  to  authorize  the 
Warden  and  County  Attorney  to  authorize  any  constable 
or  other  person  to  perform  special  services  not  covered  by 
the  ordinary  tariff,  which  are  in  their  opinion  necessary 
for  the  detection  of  crime  or  the  capture  of  persons  who 
are  believed  to  have  committed  serious  crimes ;  and  to  do 
so  upon  the  credit  of  the  count}"*  and  to  so  render  the 
county  liable  for  the  payment  for  such  special  services. 

And  I  do  not  think  that  the  constable  or  other  person  is 
at  all  concerned  whether  the  Warden  or  County  Attorney 
shall  certify  as  required  by  the  said  section  or  not. 

The  only  object  of  that  certificate  being,  in  my  opinion, 
to  enable  the  county  to  be  repaid  by  the  province  one-half 
of  the  amount  so  certified. 
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The  section  casts  upon  the  Warden  and  County  Attorney   Judgment. 
the  duty  of  certifying  as  required  by  the  section,  and  does  Armour,  C.J. 
not  impose  upon  the  constable  or  other  person  the  duty  .  , 

of  procuring  such  certificate.  ^  ^  , 

It  is  quite  clear  that  if  such  account  comes  before  the 
board  of  audit,  certified  as  required  by  that  section,  the 
board  of  audit  have  no  recourse  but  to  allow  it ;  they 
cannot  increase,  reduce  or  interfere  with  it  in  any  way. 
"  Whenever  the  language  of  the  Legislature  admits  of  two 
constructions,  and  if  construed  in  one  way  would  lead  to 
obvious  injustice,  the  courts  act  upon  the  view  that  such 
a  result  could  not  have  been  intended,  unless  the  intention 
has  been  manifested  in  express  words  "  :  Maxwell's  Inter- 
pretation of  Statutes,  3rd  ed.,  p.  277. 

To  construe  the  section  in  question  so  as  to  preclude  the 
constable  or  other  person  from  recovering  for  his  services 
unless  the  Warden  and  County  Attorney  first  certified  as 
required  by  that  section  and  the  board  of  audit  allowed 
them  would  lead  to  obvious  injustice. 

It  would  enable  either  the  Warden  or  County  Attorney 
or  both  to  prevent  the  constable  or  other  person  ever  being 
paid  for  his  services  or  ever  being  paid  an  adequate  amount 
for  them. 

If  both  should  refuse  to  certify  each  might  be  compelled 
by  mandamus  to  certify,  but  to  certify  what  ?  Not  any 
particular  amount,  but  what  he  should  deem  reasonable, 
and  if  each  certify  a  different  amount,  what  then  ?  How 
could  the  board  of  audit  act  at  all  in  such  a  case  ?  The 
section  plainly  required  a  joint  certificate  of  the  same 
amount 

If  both  should  unite  in  certifying  an  amount,  but  one 
wholly  inadequate,  what  then  ?  Would  the  constable  or 
other  person  be  obliged  to  be  content  with  it  ?  I  cite  these 
instances  which  might  occur  to  shew  the  injustice  that 
might  arise  from  the  section  being  construed  differently 
from  the  way  in  which  I  have  construed  it. 

According  to  the  construction   contended  for  by  the 
defendants,  the  plaintiff*  would,  before  he  could  get  paid  for 
67 — VOL.  XXXL  O.K. 
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Judgment,    his  services,  be  obliged  to  procure  both  the  Warden  and 
Armour,  C.J.  County  Attorney  to  give  the  required  certificate. 

The  County  Attorney  has  certified  for  the  full  amount 
but  it  is  quite  clear  that  the  Warden  will  not  do  so,  and' 
without  his  doing  so  the  plaintiff,  it  is  contended,  cannot 
get  payment  for  his  services. 

It  is  contended  that  the  plaintiff  ought  to  have  proceeded 
against  the  Warden  by  mandamus,  but,  as  I  have  shewn, 
this  remedy  would  not  compel  him  to  certify  to  the 
amount  the  County  Attorney  has  certified  for,  and  if  he 
certified  for  less  it  would  avail  nothing. 

Such  a  course  would  be  simply  trifling  with  justice.  In 
my  opinion  this  action  is  maintainable,  and  the  plaintiff 
ought  to  recover  the  sum  of  $321.40,  with  BUgh  Court 
costs. 

G.  A.  B. 
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Parnell  et  al.  V.  Dean  et  al. 

Covenant — Regtraini    of    TrouU — '*  Engage   m   the    BueineM  " — Breach 
Action — Partiesm 

A  covenant  not  to  engage  or  be  interested  directly  or  indirectly  either  by 
himself,  or  with,  by,  or  through  any  other  person  or  persons  whomso- 
ever, either  as  principal  or  agent  or  otherwise  howsoever,  in  the  busi- 
ness of  a  baker  within  a  fixed  radius  for  a  certain  time  is  broken  by  the 
covenantor  assisting  the  owners  of  a  similar  business  without  remuner- 
ation. 

One  of  several  joint  covenantees,  in  a  covenant  in  restraint 'of  trade 
or  an  incorporated  company  to  whom  the  interests  of  the  coven- 
antees in  the  business  has  been  transferred,  may,  if  interested  in  the 
sood  will,  maintain  an  action  for  an  injunction  against  the  covenantor 
for  breach  of  the  covenant,  notwithstanding  that  the  other  covenantees 
have  ceased  to  be  interested  in  the  business. 

This  was  an  action  brought  by  Edward  Parnell  and  the  statement. 
Paruell-Dean  Steam  Baking  Company  Limited,  against 
dharles  Frederick  Dean,  (George  Franklin  Dean  and 
Robert  Dean,  under  the  circumstances  set  out  in  the  judg- 
ment and  was  tried  at  London  on  December  6th,  1899> 
before  Armour,  C.  J.,  and  a  jury. 

Talbot  Macbeth,  for  the  plaintiffs. 

/.  F.  HeUmuth,  A,  Casey,  and  J.  H,  A,  Seattle,  for  the 
defendants. 

It  was  contended  at  the  trial  that  as  Charles  Frederick 
Dean's  covenant  was  only  "  with  the  parties  of  the  second 
«,nd  third  parts "  to  the  agreement,  who  were  George 
Franklin  Dean,  Robert  Dean,  and  Edward  Parnell,  and 
that  it  being  thus  only  a  joint  coveuant,  and  not  being 
extended  to  their  assigns  neither  Edward  Parnell  nor  the 
Parnell- Dean  Steam  Baking  Company  either  alone  or 
together  could  maintain  the  action  as  constituted. 

January  19, 1900.    Armour,  C.  J. : — 

Prior  to  the  21st  of  April,  1898,  the  defendants  were 
carrying  on  business  in  the  city  of  London  in  co-partner- 
ship as  bakers  and  it  was  then  agreed  that  the  defendant 
Oharles  F.  Dean  should  retire  from  the  business  and  that 
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Jndgnwnk  the  other  defendants  should  combine  the  business  with 
Armour^  C. J.  that  of  the  plaintiff  Parnell,  another  baker  carrying  on 
business  in  the  city  of  London,  and  by  agreemcDt  of  that 
date  made  between  the  said  Charles  Frederick  Dean  of  the 
first  part,  Geoi^e  Franklin  Dean  and  Robert  Dean  of  the 
second  part,  and  the  plaintiff  Edward  Pamell  the  younger 
of  the  third  part,  reciting  that  by  indenture  bearing  even 
date  therewith  the  party  of  the  first  part  had  for  the  con- 
sideration of  two  thousand  dollars  therein  mentioned^ 
granted  to  the  said  parties  of  the  second  part,  his  undivided 
one-half  interest  in  part  of  lot  number  fourteen  on  the  north 
side  of  Albert  street  in  the  said  city  of  London  and  more 
particularly  described  in  the  said  conveyance.  And 
reciting  that  upon  the  negotiations  for  the  said  purchase 
it  was  stipulated  by  the  said  parties  of  the  second  part 
that  the  said  party  of  the  first  part  should  bind  himself 
not  to  engage  in  the  business  of  a  baker  in  the  city  of 
London,  or  within  a  radius  of  ten  miles  therefrom  during 
the  next  ten  years.  And  also  reciting  that  the  parties 
thereto  of  the  second  and  third  parts  were  about  to  enter 
into  business  together  in  the  said  city  of  London  as  bakers 
and  confectioners. 

In  consideration  of  the  premises  and  of  the  said  sum  of 
two  thousand  dollars  then  paid  by  the  said  parties  of  the 
second  part  to  the  said  party  of  the  first  part,  the  said 
party  of  the  first  part  did  thereby  covenant  with  the 
parties  of  the  second  and  third  parts,  that  he,  the  said 
party  of  the  first  part,  would  not  directly  or  indirectly^ 
either  by  himself,  or  with,  by,  or  through,  any  other  per- 
son or  persons  whomsoever,  either  as  principal  or  agent, 
or  otherwise  howsoever,  engage,  or  be  interested  in,  or 
allow  his  r.ame  to  appear  in  the  business  of  a  baker  in  the 
said  city  of  London  or  within  a  radius  of  ten  miles  there- 
from, for  the  space  of  ten  years  from  that  date,  and  in  case 
of  the  breach  of  the  therein  foregoing  covenant  in  any 
particular,  the  parties  thereto  agreed  that  the  sum  of  fifty 
dollars  per  month  for  each  month  during  which  the 
breach  continued  should  be  recoverable  as  liquidated 
damages. 
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On  the  same  day  an  agreement  was  entered  into  Jvdgm«it. 
between  the  plaintiflF  and  the  defendants  other  than  AnaovTc. J« 
Charles  F,  Dean  to  combine  their  businesses  and  to  form  a 
joint  stock  company  to  be  called  the  Pamell-Dean  Steam 
Bakiag  Company,  Limited,  with  a  capital  of  $15,000  to  be 
divided  into  fifteen  hundred  shares  of  ten  dollars  each,  and 
it  was  agreed  that  each  party  should  transfer  to  the  said 
company  the  plant,  stock-in-trade,  book  debts,  and  good 
will  of  his  and  their  business,  receiving  therefor  stock  in 
the  said  company  at  an  agreed  value. 

And  on  the  5th  of  May,  1898,  letters  patent  incorpor- 
ating the  said  company  were  obtained  and  the  said  plant, 
stock-in-trade,  book  debts,  and  good  will,  were  transferred 
to  the  said  company,  and  stock  in  the  said  company  for  the 
agreed  value  thereof  was  allotted  to  the  respective  parties. 

Afterwards  the  defendants,  other  than  Charles  F.  Dean, 
sold  their  stock  in  the  said  company  and  retired  from  the 
business. 

And  afterwards,  two  other  brothers  of  the  defendants, 
viz.,  James  Dean  and  Albert  Dean,  formed  a  co-partnership 
under  the  name  of  Dean  &  Co.  for  carrying  on  the  business 
of  bakers  in  the  city  of  London,  and  the  defendant  Charles 
Frederick  Dean,  began  to  assist  them  in  the  business, 
baking  bread  and  distributing  it — but,  as  he  said,  simply 
as  a  volunteer. 

I  am  of  the  opinion,  however,  that  his  doing  so  was  as 
much  a  breach  of  his  covenant  as  if  he  had  done  so  for 
hire. 

His  doing  so  was,  in  my  opinion,  engaging  in  the  business 
of  a  baker  in  the  said  city  of  London,  and  was  a  breach  of 
his  covenant :  Rolfe  v.  Rolfe  (1846),  15  Sim.  88  ;  Newling 
V.  DobeU  (1869),  38  L.  J.  Chy.  Ill ;  Baxter  v.  Levns 
(1886),  30  Sol.  J.  705  ;  Jories  v.  Heavens  (1877),  4  Ch.  D. 
636 ;  HiU  <fe  Co.  v.  HiU  (1886),  55  L.  T.  N.  S.  769. 

I  think  it  clear  upon  the  authorities  that  the  plaintiff 
Pamell  could  have  alone  maintained  the  action  for  the 
injunction,  and  that  the  plaintiffs  the  Parnell-Dean 
Steam  Baking  Company,  Limited,  could  have  alone  main- 
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JTnagmeni.  tained  the  action  for  the  injunction,  for  each  plaintiff  was 
Annonr,  C.J.  interested  in  the  good  will  of  the  business  formerly  carried 
on  by  the  defendants  as  co-partners,  and  thus  interested  in 
the  observance  by  the  said  Charles  F.  Dean  of  his  coven- 
ant, and  certainly  this  action  is  maintainable  as  the  suit  is 
constituted:  Jacoby  v.  Whiimore  {l^^Z),  49  L.  T.  N.  & 
835  ;  Palmer  v.  MalUt  (1887),  86  Ch.  D.  411 ;  CuOen  v. 
Knowles,  [1898]  2  Q.  B.  380;  Leather  Cloth  Co.  v. 
Loi^sont  (1869),  L.  R.  9  Eq.  845 ;  McCaualand  v.  Hill 
(1896\  23  A.  R.  738. 

And  it  is^no  answer  to  the  relief  sought  for,  that  the 
defendants  other  than  Charles  F.  Dean,  have  ceased  to 
carry  on  business :  Hitchcock  v.  Coker  (1837),  6  A.  &  E. 
438  ;  Hastings  v.  Whitley  (1848),  2  Exch.  611. 

The  plaintiffs  are  therefore  entitled  to  an  absolute 
injunction  and  the  defendant  Charles  Frederick  Dean, 
must  pay  their  costs  as  well  as  the  costs  of  his  co-defen- 
dants :  Endow  v.  Great  Britain  Mutual  Life  Ass.  Society 
(1881),  17  Ch.  D.  600. 

6.  A.  K 
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Kelly  v.  Davidson. 

Mtuler  and  Servant — Foreman — Negligence — Evidence. 

A  plant  forming  part  of  the  scaffold  being  nsed  in  the  erection  of  a  house 
had  been  secnrely  placed  in  position  under  instractions  of  the  con- 
tractors' general  superintendent.  Late  one  afternoon  two  workmen  of 
their  own  accord  removed  the  stay  on  which  one  end  of  the  plank 
had  rested,  and  replaced  it  about  a  foot  hieher  in  an  insecure  fashion. 
Early  the  following  morning,  to  carry  out  mstructious  of  the  foreman, 
the  plank  was  replaced  on  tne  stay  by  fellow  workmen  in  the  presence 
of  the  plaintiff,  and  when  the  plaintiff  was  mounting  on  it  the  stay 
gave  way,  and  be  fell  and  was  injured  : — 

Seld,  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
foreman. 

This  was  an  action  of  negligence  brought  by  an  employee    Statement, 
against  certain  contractors  under  the  circumstances  set  out 
in  the  judgment. 

The  action  was  tried  before  MacMahon,  J.,  and  a  jury, 
at  Toronto,  on  January  30th  and  31st,  1900,  and  argued 
on  February  12th,  1900. 

H.  E.  Irwin,  and  S,  B.  HarHa,  for  the  plaintiff,  referred 
to  Perkins  v.  Dangerfield  (1879),  51  L.  T.  N.  S.  535  ;  Cald- 
weU  V.  Mills  (1893),  24  0.  R  462. 

Clute,  Q.  C,  and  A.  R.  Clute,  for  the  defendant,  referred 
to  Orijffiths  v.  The  London  and  St  Katharine  Docks  Co. 
(1884),  13  Q.  B.  D.  259 ;  Weblin  v.  Ballard  (1886),  17 
Q.  B.  D.  122 ;  Thomas  v.  Quartermaine  (1887),  18  Q.  B. 
D.  685 ;  Wilson  v.  Men^y  (1868),  L.  R.  1  Sc.  App.  326 ; 
Forward  v.  City  of  Toronto  (1888),  15  O.  R.  370  ;  Black  v. 
Ontario  Wheel  Co,  (1890),  19  O.  R.  578  ;  Crafter  v.  Metro^ 
politan  -K.  W.  Co,  (1866),  L.  R.  1  C.  P.  300 ;  Walsh  v. 
Whitdey  (1888),  21  Q.  B.  D.  371 ;  Smith  on  Negligence, 
2nd  ed.,  pp.  45,  68 ;  Holmested's  Workmen's  Compensation 
for  Injuries  Act,  p.  35. 

Februarj^  19th,  1900.     MacMahon,  J.  :— 

Action  to  recover  damages  for  injuries  sustained  on 
September  8th,  1899,  by  the  plaintiff,  a  carpenter,  while 
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Judgment  employed  by  the  defendants,  who  are  contractors,  in  the 
MacMahon,  erection  of  a  building  in  Toronto,  such  injuries  being 
J*  caused  by  his  being  precipitated  a  distance  of  thirty  feet 
to  the  ground  by  the  giving  way  of  part  of  the  scaffolding 
on  which  he  was  working,  which  it  is  alleged  was  negli- 
gently and  improperly  constructed. 

The  scafiold  upon  which  the  plaintiff  was  standing  con- 
sisted of  a  single  plank,  fourteen  or  sixteen  feet  long,  one 
end  of  which  rested  on  a  trestle  and  the  other  on  a  stay 
formed  of  a  plank  nailed  to  two  upright  posts  forming  a 
part  of  the  main  structure  of  the  building.  The  stay  as 
originally  fastened  to  the  posts  was  perfectly  secure,  as  the 
plaiik  forming  the  stay  was  two  inches  thick  and  rested  on 
its  edge  on  a  cleat  securely  fastened  to  the  posts  by  spikes, 
the  stay  itself  being  also  securely  fastened  to  the  posts  by 
large  spikes.  The  whole  evidence,  including  that  of  the 
plaintiff,  shewed  that  the  stay,  while  in  that  condition.,  was 
capable  of  sustaining  a  great  weight.  And  Walter  David* 
son,  the  general  superintendent  of  the  defendants'  works, 
was  explicit  in  giving  directions  to  the  workmen  from 
time  to  time,  that  the  stays  should  be  put  up  and  secured 
as  these  stays  were. 

The  stay  in  question  was  removed  by  William  Collins, 
and  John  Deacon,  two  workmen,  for  their  own  convenience 
while  working  a  windlass,  about  three  o'clock  on  the  after- 
noon of  the  7th,  and  i*aised  about  a  foot  above  the  cleats  and 
nailed  to  the  posts  in  a  manner  which  rendered  the  stay 
dangerous,  as  it  was  fastened  at  the  end  put  up  by  Collins 
with  two  or  three  nails  and  at  the  end  put  up  by  Deacon 
{the  end  upon  which  the  plank  forming  the  scaffold  was 
placed),  by  only  one  nail.  On  the  following  morning 
between  eight  and  nine  o'clock,  Collins  and  the  plaintiff 
were  directed  by  James  Kelly,  the  foreman  on  this  work, 
to  cut  off  the  ends  of  two  beams  at  the  top  of  the  third 
story,  and  the  plank  referred  to  was  thrown  across  from 
the  trestle  to  the  stay,  a  distance  of  twelve  feet.  The 
plaintiff  and  Collins  mounted  this  plank,  which  was  over 
an  open  hatchway,  when  the  stay  gave   way,  and   the 
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plaintiff  fell  down  through  the  hatchway  and  so  received   Jndgmwa*. 
the  injury  for  which  the  action  is  brought.  MacMahan^ 

The  following  are  the  questions  submitted  to  the  jury  *{' 

with  their  answers  thereto  : 

"  1st.  Did  Davidson's  foreman  direct  Collins  and  Deacon 
to  remove  the  stay  on  September  7th  ?    No, 

"  2nd.  If  such  direction  was  not  given  did  the  replacing 
of  the  stay  by  Collins  and  Deacon  cause  it  to  be  defec- 
tive ?    Yes. 

"  3rd.  If  the  stay  was  defective  was  the  defect  not  dis- 
•covered  owing  to  the  ne^rligence  of  Davidson  or  of  the 
foreman  James  Kelly?  Yes.  Because  not  discovered 
through  the  negligence  of  the  foreman. 

'*4th.  Who  placed  the  plank  across  between  the  two 
beams  to  form  the  scaffold  ?     Foreman  Kelly. 

"  5th.  Was  the  person  who  so  placed  the  plank  aware 
that  the  stay  was  defective  ?  No.  Through  his  own  negli- 
gence. 

"  6th.  If  it  should  be  held  that  the  plaintiff  is  entitled 
to  recover,  at  what  do  you  assess  the  damages  ?     8500." 

The  jury  having  found  that  James  Kelly,  the  foreman, 
did  not  direct  Collins  and  Deacon  to  remove  the  stay,  as 
8wom  to  by  them,  there  is  not,  in  my  opinion,  any  evi- 
dence to  support  the  finding  of  the  jury  that  the  defect 
was  not  discovered  through  the  negligence  of  the  foreman. 
The  stay  being  removed  about  three  o'clock,  and  as  the 
workmen  left  at  five  o'clock,  there  would  be  only  two  houra 
in  the  afternoon  of  the  7th,  and  an  hour  and  a  half  on  the 
morning  of  the  8th,  or  three  hours  and  a  half  altogether, 
during  which  the  stay  was  defective, — a  stay  which  until 
being  displaced  by  Collins  and  Deacon,  was  as  secure  as 
the  workmen  could  make  it.  The  last  thing  a  foreman 
•of  works  would  think  of  would  be  that  workmen 
would  undertake  to  displace  that  upon  which  so  much 
trouble  had  been  taken  in  making  it  secure,  and  in  respect 
to  which  so  many  warnings  had  been  given  by  Walter 
Davidson,  the  superintendent,  as  to  the  necessity  for  the 
4Btays  being  made  thoroughly  secure.     And  no   foreman 

68— VOL.  XXXL  O.R. 
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Jndgment.  could  anticipate  that  there  would  be  such  a  breach  of  duty 
MaeMibon,  ^7  workmen  under  him  as  that  of  which  Collins's  and 
•^*  Deacon  were  guilty  in  removing  the  stay ;  and  it  is  only  on 

the  assumption  that  such  breach  of  duty  should  have  been 
anticipated  that  the  increased  vigilance  in  discovering 
defects  would  be  cast  upon  him,  which  the  answer  to  the 
third  question  would  clearly  imply.  James  Kelly,  the 
foreman,  had  no  reason  to  suppose  any  change  had  been 
made  in  the  stay,  because,  according  to  Collins'  evidence 
he  (Kelly),  after  the  plank  had  been  placed  in  position, 
said  to  Collins  and  the  plaintiff  it  would  carry  a  ton 
in  addition  to  their  own  weight.  Even  then  Collins  did 
not  notify  the  foreman  that  the  stay  had  been  removed 
from  its  original  position,  nor  did  he  give  any  warning  to 
the  plaintiff  that  it  was  insecure  and  the  scaffolding  there- 
fore dangerous. 

After  the  jury  returned  with  their  answers  to  the 
questions,  I  inquired  from  them  what  was  the  negligence 
imputed  to  the  foreman  in  their  answer  to  the  third 
question.  They  replied  '*  The  plank  would  be  higher  at 
one  end  than  the  other  and  he  could  easily  see  facing 
that" 

The  foreman  having  a  right  to  assume  that  the  stay  had 
not  been  tampered  with  by  the  workmen,  and  that  it  was 
in  the  condition  of  security  in  which  it  was  placed  under 
his  directions,  and  when  it  was  in  the  same  condition  up 
to  three  o'clock  the  previous  day,  there  was  nothing  in  the 
mere  difference  in  the  height  of  the  two  ends  of  the  plank  to 
indicate  that  there  had  been  a  change.  The  difference 
caused  no  comment  on  the  part  of  the  plaintiff  who  was 
present  and  saw  the  plank  placed  in  position,  and  who 
mounted  on  it  to  commence  work. 

If  it  could  be  held  there  was  negligence  on  the  part  of 
a  foreman  upon  the  facts  disclosed  here,  it  would  cast  a 
responsibility  on  employers  never  contemplated  by  the 
Act 

Effect  must  be  given  to  the  motion  made  by  defendant's 
counsel  at  the  conclusion  of  the  trial  that  there  was  no 
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evidence  of  negligence  on  the  part  of  James  Kelly,  the   JiwJgmoiit. 
foreman,  in  not  discovering  that  the  stay  was  defective.  MacMahon, 
There   will,  therefore,  be  judgment  for   the   defendants         ^' 
dismissing  the  action  with  costs. 

A.  H.  F.  L. 


BOARDMAN  V.  NORTH  WATERLOO  INSURANCE   COMPANY. 

Fire  Insurance — StcUutory  Condition  S — ^^ Change  Material  to  Risk** — 
Non-occupancy, 

The  fact  that  a  dwellioff  house  is  unoocnpied  is  not  per  se  a  '*  change 
material  to  the  risk,"  within  statatory  condition  3  in  a  fire  policy 
on  household  furniture  therein. 

Spahr  V.  North  Waterloo  Insurance  Company. 

Fire  Ingurance — StattUory  Conditions — VarioUion  of  Condition  Reqwring 
Occupation  of  PrenUaes — **  Untenanted," 

A  variation  of  statutory  condition  3  in  a  policy  of  fire  insurance  providing 
that  ''if  the  premises  insured  become  untenanted  or  vacant  and  so 
remain  for  more  than  ten  days  without  notifying  the  company,"  etc., 
« the  policy  will  be  void,"  is  a  reasonable  condition,  and  the  word 
"untenanted"  there^i  must  be  read  as  synonymous  with  "unoc- 
cupied." 

Where,  therefore,  the  occupant  of  a  house  ceased  to  reside  in  it  for  several 
weeks,  but  left  furniture  and  clothing  therein,  while  a  person  went  there 
for  domestic  purposes,  and  on  two  occasions  the  insured's  husband  slept 
in  the  house,  it  was  held  that  the  house  was  untenanted  and  vacant 
within  the  meaning  of  the  condition. 

These  were  actions  tried  before  Boyd,  C,  without  a  jury,  Statement. 
at  Berlin,  on  November  5th,  1899. 

The  same  counsel  appeared  in  each  : — 
Maybee,  Q.C.,  for  the  plaintiff. 

E.  F.  B.  Johnston,  Q.  C,  and  W.  M.  Reid,  for  the  defen- 
dants. 
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Statement.  The  only  question  in  each  case  was  whether  the  premises 
were  unoccupied  within  the  meaning  of  a  condition  of  Uie 
policies. 

The  facts,  so  far  as  material,  are  set  out  in  the  judg- 
ments. 

The  learned  Chancellor  reserved  his  decision. 

The  judgment  in  the  Boardman  case  was  as  follows  : — 
December  28,  1899.     Boyd,  C.  :— 

Mrs.  Boardman  was  insured  in  respect  of  household  fur- 
niture in  a  dwelling  house  of  which  her  husband  was  ten- 
ant. She,  being  about  to  be  confined,  moved  with  her 
husband  to  her  adopted  mother's  house,  a  short  distance 
away  in  the  same  village,  and  had  not  again  occupied  the 
house  before  it  was  burned.  The  only  clause  in  the  policy 
which  would  apply  to  the  situation  is  the  third  statutory 
condition  to  the  effect  that  any  "  change  material  to  the 
risk,"  etc.,  shall  avoid  the  policy. 

It  is  well  settled  that  such  a  change  as  this  of  vacating 
the  house  in  which  goods  may  be,  is  not  per  se  an  increase 
of  risk.  That  is  very  fully  and  ably  discussed  by  Carter, 
C.  J.,  in  Foy  v.  Mna  Ins.  Co.  (1854),  8  N.  B.  R.  (O.  S, 
3  Allen)  29 ;  and  the  same  doctrine  is  affirmed  by  our  own 
Courts. 

In  Gould  V.  British  Ame^-ica  /iw?.  Co.  (1868),  27  U.  0.  R 
473,  480,  Hagarty,  J.,  said,  if  the  un4erwriters  desire  to 
make  continued  residence  a  condition  precedent  to  the  right 
of  recovery  in  the  case  of  a  building  described  as  a  dwelling 
house  occupied  by  a  tenant,  we  think  they  must  use 
express  language  to  meet  the  case. 

There  is  no  evidence  that  Mrs.  Boardman  knew  of  the 
house  being  insured  in  which  the  goods  were,  and  as  to  the 
goods  themselves  in  the  house,  I  do  not  think  the  circum- 
stances of  this  case  exempt  the  defendants. 

As  against  the  plaintiff,  I  do  not  find  that  the  risk  was 
increased  and  judgment  should  go  for  the  amount  of  S300 
and  full  costs. 
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The  judgment  in  the  Spahr  case  was  as  follows : —  Judgment. 

December  28, 1899.    Boyd,  C.  :—  ^^^*  ^' 

The  dwelling  house  mentioned  in  the  Boardman  case 
belonged  to  this  plaintiff  and  was  insured  by  her  in  the 
same  company.  Her  policy  contained  a  clause  in  variation 
of  statutory  clause  3  to  this  effect  "  if  the  premises  insured 
become  untenanted  or  vacant  and  so  remain  for  more 
than  ten  days  without  notifying  the  company,  etc.,  the 
policy  will  be  void." 

As  stated  in  the  Boardman  case  the  tenant  moved  from 
the  premises  insured  and  went  to  the  plaintiff  s  house, 
leaving  furniture  and  clothes  behind,  and  the  house  was 
without  an  occupant  for  four  or  five  weeks  before  the  fire, 
which  occurred  on  the  night  of  the  I7th  November.  The 
house  was  not  abandoned  or  neglected  during  the  interval, 
some  one  went  there  to  feed  pigs  and  chickens  and  water 
flowers  in  the  house,  to  do  washing,  and  it  was  also  in  use 
for  the  killing  of  pigs,  and  the  husband  slept  in  it  twice  in 
the  interval. 

The  case  turns  on  the  meaning  to  be  given  to  the  usual 
phrase  used  in  the  policy  "if  the  premises  become  un- 
tenanted or  vacant."  The  usual  word  in  this  connection 
is  "  unoccupied." 

I  have  come  to  the  conclusion  that  this  is  a  synonymous 
word  in  its  usual  acceptation  and  as  found  in  these 
conditions.     The  dictionaries  are  in  accord. 

In  the  Imperial  Dictionary  "  untenanted  "  is  defined  as 
"  not  occupied  by  a  tenant  ;  not  inhabited."  Precisely 
the  same  definition  in  the  same  words  is  given  in  the 
Century  Dictionary. 

No  doubt  technically  a  tenant  need  not  be  an  occupant* 
but  the  language  of  insurance  contracts  is  to  be  construed 
rather  with  regard  to  the  fair  colloquial  meaning  of 
the  words  as  used  in  common  conversation  than  in  their 
etymological  or  professional  sense.  We  would  speak 
of  a  house  as  being  untenanted  when  it  was  not  occupied 
— when  no  one  was  living  in  it.  And  when  the  allocation 
of  the  varied  condition  is  made  with  the  statutory  con- 
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dition  dealing  with  changes  material  to  the  risk  it  is 
obvious  that  the  change  emphasized  by  the  variance  is 
from  "  the  dwelling  house "  (which  is  insured)  to  that 
house  untenanted  or  vacant.  The  dwelling  house  insured 
was  when  insured  a  place  of  abode :  before  and  at  the  time 
of  the  fire  it  had  ceased  to  be  this  without  any  notice 
being  given  to  the  company. 

If  "  untenanted  "  is  read  "  unoccupied  "  (as  I  think  it 
should  be)  the  case  is  well  governed  by  authority,  and 
absence  from  personal  occupation  for  a  short  time,  say 
three  days,  would  not  be  fatal  under  such  conditions  as 
was  pointed  out  in  the  earliest  case  in  Ontario  :  Canada 
Landed  Credit  Co,  v.  Canada  Agricultural  Ins.  Co. 
(1870),  17  Gr.  418,  423. 

But  the  condition  imports  habitual  actual  residence  in 
the  house  and  the  incidental  care  and  supervision  arising 
therefrom  in  protecting  the  property  insured. 

This  was  laid  down  in  Aahworth  v.  BuUdera  Mutual 
Fire  Ins.  Co.  (1873),  112  Mass.  422,  and  the  doctrine  has 
been  accepted  by  Canadian  Courts ;  Abrahams  v.  AgiHcul- 
tural  Mutual  Assurance  Association  (1876),  40  U.  C.  R. 
175,  184 ;  Peck  v.  Agricultural  Ins.  Co.  (1890),  19  O.  R. 
494  ;  and  Bishop  v.  Norwich  Union  Fire  Ins.  Co.  (1893), 
25  Nova  Scotia  R.  498.  It  is  also  regarded  as  the  leading 
case  in  the  later  American  decisions.  Stoltenburg  v. 
Continental  Ins.  Co.  (1898),  76  N.  W.  R.  835;  Home  Ins. 
Co.  of  New  York  v.  Boyd  (1898),  19  Ind.  App.  Cas.  190  ; 
Ruber  v.  MancJiester  Fire  Assurance  Co.  (1895),  92  Hun 
223 ;  and  Agricultural  Ins.  Co.  of  Watertovm,  New  York 
V.  Hamilton  (1895),  82  Md.  88  ;  S.  C.  51  Am.  S.  R.  457, 463. 

I  think  that  as  regards  the  insurers  the  condition  is  a 
proper  and  a  reasonable  one  and  not  imposing  an  unfair 
burden  on  the  insured  as  was  indicated  in  Feck  v.  Agricul- 
tural Ins,  Co. 

The  levy  of  assessment  pending  action  and  after  defence 
filed  by  the  company  was  a  piece  of  improvidence  which 
should  not  operate  to  re-establish  the  policy  if  they  i^pay 
the  assessment  made  upon  the  plaintiff  forthwith.     This 
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being  done  the  action  should  be  dismissed  with  costs  on   JudgBaent, 
the  lower  scale.  MaoMahoii» 

I  may  note  that  the  plaintiff's  own  account  of  the  con-  ^ 
dition  of  the  premises  at  the  time  of  the  fire  as  expressed 
in  the  written  part  of  the  proof  of  loss  indicates  her  view 
of  the  situation,  "  no  person  living  in  it  at  the  time  of  the 
fire ;  the  property  has  been  vacant  for  five  weeks ;  Board- 
man,  the  man  occupying  the  house  was  there  every  day.'* 
This  last  statement  was  not  proved,  the  visitation  of  the 
house  was  occasional  or  perhaps  periodical  but  not  daily. 

March  6th,  1900.  From  this  judgment  the  plaintiff 
appealed  to  a  Divisional  Court  composed  of  Armour,  C.  J., 
and  Street,  J.,  when  the  appeal  was  dismissed  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Meek  v.  Parsons. 

Crown — Free  Oranta  and  HomefUeada  Act — Sale  of  Land  to  Take  Effect 
After  Patent^  Validity  of, 

^Section  16  of  the  Free  Grants  and  Homesteads  Act,  R.  S.  0.  (1887)  ch.  25 
(now  R.  S.  0.  ch.  29,  sec.  19),  which  provides  that  "  neither  the 
locatee,  nor  anyone  claiming  under  him,  shall  have  power  co  alienate 
(otherwise  than  by  devise)  or  to  mortgage  or  pledge  any  land  located 
as  aforesaid,  or  any  right  or  interest  therein  before  the  issue  of  the 
patent,"  does  not  prevent  an  agreement  being  entered  into  before  the 
issue  of  a  patent  for  the  grant  of  land  after  the  issue  thereof,  and 
where  such  agreement  was  entered  into  it  was  enforced  after  the  issue 
of  the  patent  and  where  all  the  requisites  of  section  8  of  the  Act  had 
been  complied  with  by  the  locatee. 

Jud^entof  MacMahon,  J.,  ante  p.  54,  reversed,  Faloonbridgb,  J., 
dissenting. 

This  was  an  action  for  an  injunction  to  restrain  the  Statement, 
defendant  from  interfering  with  the  possession  of  the  plain- 
tiffs' free  grant  land,  or  for  re-conveyance  from  the  defen- 
dant, or  for  the  return  of  $400  purchase  money  paid  for  it. 

The  action  was  tried  before   MacMahon,  J.,  at  Port 
Arthur,  on  June  9th.  1899  :— 
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Argam«nt.  The  defendant  set  up  as  a  defence  that  an  agreement 
for  the  sale  of  the  land  was  void,  as  in  contravention 
of  sec.  16  of  "|The  Free  Grants  and  Homesteads  Act,"  R.S.O. 
(1887),  ch.  25.  He  also  counterclaimed  for  mesne  profits 
and  damages. 

At  the  conclusion  of  the  evidence,  the  learned  Judge 
reserved  his  decision,  and  subsequently  delivered  judgment 
dismissing  the  plaintiffs'  action,  and  gave  judgment  for 
the  defendant  on  his  counterclaim  for  mesne  profits,  and 
for  damages  occasioned  by  the  injunction.  The  judgment 
is  reported  ante  p.  54. 

From  this  judgment  the  plaintiffs  appealed  and  the  appeal 
was  heard  on  December  11th,  1899,  before  a  Divisional 
Court  composed  of  Armour,  C.  J.,  FALCONBRrocE,  and 
Street,  JJ. 

Ayleaworth,  Q.  C,  supported  the  appeal. 
D.  E,  Thomson,  Q.  C,  and  Slaghty  contra. 

January  22nd,  1900.     Armour,  C.  J. 

Henry  Parsons  was  on  the  4th  day  of  July,  1889» 
located  under  "  The  Free  Grants  and  Homesteads  Act " 
for  lots  15  and  16  in  tbe  1st  concession  of  the  township  of 
Paipoonge,  and  on  the  4th  day  of  July,  1894,  became 
entitled  to  the  patent  therefor  under  the  said  Act,  and  on 
the  4th  day  of  August,  1894,  the  patent  from  the  Crown 
for  the  said  land  was  issued  to  him  under  the  said  Act. 

Henry  Parsons  and  Maria  Parsons,  his  wife,  entered  into 
the  following  agreement  with  W.  J.  Barrie  : 

"  Port  Arthur,  December  23rd,  1893. 

We  promise  to  sell  to  W.  J.  Barrie,  of  the  town  of  Port 
Arthur,  and  Province  of  Ontario,  photographer,  lot  fifteen 
(15),  in  the  first  concession  in  the  township  of  Paipoonge, 
south  of  Kaministiquia  river,  one  hundred  acres  (more  or 
less)  with  all  buildings  and  improvements  thereon,  for  the 
sum  of  four  hundred  and  fifty  ($450)  dollars,  to  be  paid 
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for  as  follows :  Twenty-five  dollars  in  cash  on  the  first  day  Judgment, 
of  January,  1894  ;  twenty-five  dollars  ($25)  in  cash  on  the  Armonr,  C.J. 
first  day  of  March,  1894  ;  and  four  hundred  ($400)  dollars 
worth  of  photographic  stock  on  the  first  of  March,  1894. 
We  also  promise  to  give  possession  of  said  lot  and  improve- 
ments thereon  to  the  said  W.  J.  Barrie  on  or  before  the 
fifteenth  day  of  April,  1894,  and  to  procure  deed  of  said 
lot  from  the  Crown  Lands  Department  as  soon  as  possible 
after  settlement  duties  has  expired,  and  convey  the  said 
property  to  W.  J.  Barrie  (aforementioned)  with  the  said 
property  free  from  all  encumbrances  of  whatsoever  kind. 
All  of  the  above  is  hereby  agreed  to. 

(Sgd.)       Henry  Parsons, 
(Sgd.)       Maria  Parsons/' 

"  Witness,  J.  H.  Parsons." 

The  whole  consideration  mentioned  in  the  said  agree- 
ment was  fully  paid,  the  last  of  it,  $30.50,  apparently  hav- 
ing been  paid  on  the  31st  July,  1894. 

Sometime  in  May,  1894,  the  Parsons,  husband  and  wife, 
gave  possession  of  the  land  mentioned  in  the  said  agree- 
ment to  the  said  W.  J.  Barrie,  and  went  to  live  at  the  Sault 
Ste.  Marie. 

Possession  was  given  to  Barrie,  probably  after  the  14th 
May,  1894,  as  on  that  day  Henry  Parsons  made  affidavit 
for  the  purpose  of  obtaining  the  patent  for  the  land  that 
he  was  still  residing  upon  and  cultivating  it. 

Several  letters  of  a  very  friendly  character  were  written 
by  Mrs.  Parsons  to  Barrie  after  she  left,  commencing  on 
May  25th,  1894,  and  ending  on  September  9th,  1894. 

In  one  of  July  17th,  1894,  she  said :  "  During  the  month 
of  August,  please  pay  to  Mr.  Donely  the  sum  of  six  dollars. 

*  *  The  six  dollars  you  can  either  deduct  from  the 
$50  you  are  to  pay  on  lot  15,  or  out  of  Mr.  Parsons*  wages. 

*  *  With  regard  to  the  farm  I  am  willing  to  purchase 
it  if  you  wish  to  sell.  I  think  $100  besides  the  crop  over 
the  price  you  paid  will  pay  for  the  improvements,  and  the 
crop  you  could  sell  to  us  at  so  much  per  bushel,  and  the 
stock  at  the  rate  you  bought  from  us,  and  the  increase  at 
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Judgment,  the  full  value.  Now  for  my  share  of  the  mine  I  am  will- 
Armonr,  C.J.  ^^g  ^o  ^^^^  ^^e  farm  and  two  thousand  dollars  in  cash, 
you  to  pay  all  debts  against  the  mine.  This  offer  stands 
good  for  two  weeks  only." 

In  one  written  on  the  6th  August,  189-1?,  she  said  :  "  In 
exchange  for  the  mine  I  should  want  the  farm  with  all 
the  stock  on  the  place  :  horses,  cow,  pigs,  all  the  chickens, 
hens,  ducks,  implements,  harness  and  utensils  and  the 
buggy,  all  the  root  crops  and  also  the  hay  you  have  cut, 
and  $250  at  the  time  of  exchange,  and  $900  when  the  mine 
is  sold,  and  a  small  rate  of  interest,  say  4  per  cent.,  until 
the  money  is  paid  off.  This  is  a  splendid  offer  for  j'ou. 
Let  me  know  in  the  course  of  a  week  or  so  whether  you 
w^ant  it  or  not." 

In  one  written  on  the  14th  August,  1894,  she  said : 
**  We  will  get  lot  16  fixed  up  for  a  farm.  It  will  do  as 
well  as  15.     I  am  glad  you  are  pleased  with  the  farm.** 

In  one  written  on  the  5th  September,  1894,  she  said : 
^'.  You  will  pay  the  taxes  on  both  lots,  and  deduct  it  out  of 
purchase  money.  This  year's  taxes  on  lot  15  will  of  course 
not  be  chargeable  against  us ;  at  the  time  we  sold  to  you  I 
think  there  was  about  $36  on  the  two  lots." 

And  in  another  written  on  the  9th  September,  1894, 
she  said :  "  Mr.  Monroe  says  he  only  wants  the  taxes  paid 
then ;  can  register  Mr.  Parsons  as  owner  of  the  land.  The 
patent  for  15  and  16  are  in  one.  When  the  taxes  are  paid 
Mr.  Parsons  will  attend  to  the  deed.  He  prefers  doing  it 
himself  as  no  mistakes  can  then  occur.  The  taxes  I  will 
write  to  Mr.  McLaren  about,  as  on  lot  16  they  charged  the 
first  year  before  I  had  located ;  he  will  take  that  off.  This 
year's  taxes  on  lot  15  will  of  course  be  yours  to  paj*.  I 
suppose  we  will  get  things  arranged  sometime  soon.  If 
anything  has  to  be  paid  for  registering  deed,  please  pay  it. 
I  think  Mr.  Parsons  ought  to  have  stayed  at  Port  Arthur 
until  deed  came  out ;  it  will  be  a  bother  now." 

In  the  fall  of  1895,  Parsons  and  his  wife  came  back  and 
tried  to  get  poasession  of  the  lot  in  question ;  and  on  the 
15th  October,  1895,  Barrie  obtained  an  interim  injunctioD 
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restraining  them  from  interfering  with  his  possession  of  Judgment, 
the  said  lot,  which  said  injunction  was  on  the  5th  day  of  Araumr,  C. J. 
November,  1895,  continued  to  the  hearing. . 

Parsons  died  on  the  6th  day  of  June,  1896,  and  his  wife 
is  his  executrix  ;  and  Barrie  died  on  the  11th  August,  1896, 
and  the  plaintiffs  are  his  administrators,  and  the  action 
was  revived. 

At  the  trial  all  the  above  facts  were  substantially  admit- 
ted :  and  the  defendants'  counsel  put  his  defence  solely  on 
the  ground  that  the  agreement  was  void,  and  could  not  be 
enjoined. 

The  agreement  entered  into  and  above  set  forth 
was  clearly  not  in  contravention  of  the  letter  of  "  The  Free 
Grants  and  Homestead  Act,"  R.  S.  O.  ch.  29  sec.  19  (sec. 
16  of  ch.  25  R.  S.  O.,  1887)  of  which  provides,  that 
^*  neither  the  locatee,  nor  any  one  claiming  under  him, 
shall  have  power  to  alienate  (otherwise  than  by  devise)  or 
to  mortgage  or  pledge  any  land  located  as  aforesaid  or 
^ny  right  or  interest  therein  before  the  issue  of  the 
patent." 

The  word  "  alienate  "  in  this  section  is  a  technical  word 
a,nd  is  used  in  its  technical  meaning,  and  the  agreement 
in  question  cannot  be  held  to  be  an  alienation  under  this 
section. 

*'  Alienation  is  as  much  as  to  say  as  to  make  a  thing 
another  man's,  or  to  alter  or  put  the  possession  of  lands 
or  other  things  from  one  man  to  another :  Termes  de  la 
Zey,  37.  See  also  Coke's  Inst.,  118b;  Cruise's  Dig.,  vol. 
4,  p.  3. 

"  The  word, '  alienate,'  has  a  technical  legal  meaning,  and 
«ny  transfer  of  real  estate,  short  of  a  conveyance  of  the 
title,  is  not  an  alienation  of  the  estate.  No  matter  in 
what  form  the  sale  may  be  made,'unless  the  title  is  con- 
veyed to  the  purchaser,  the  estate  is  not  alienated :  '* 
Masters  v.  Madison  County  Mutual  Ins.  Go.  (1852),  11 
Barb.  624.  See  also  Sands  v.  Standard  Ins.  Go.  (1878),  26 
<3r.  113,  27Gr.  167. 
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Jgdgment.  jjor  do  I  think  that  the  agreement  in  question  is  in 
Armour,  C.J.  Contravention  of  the  spirit  or  policy  of  the  Act. 

As  soon  as  the  patent  issued  the  husband  and  wife  in 
the  present  instance  could  have  alienated  the  land. 

And  if  the  present  agreement  had  been  entered  into 
by  them  after  the  patent  had  issued,  I  have  no  doubt  that 
it  would  have  been  enforceable  and  would  have  been 
enforced  by  this  Court. 

And  I  see  no  reason  why  the  present  agreement,  although 
entered  into  before  the  patent  had  issued,  but  not  to  be 
carried  out  by  the  vendors  until  after  the  patent  should 
have  issued,  should  not  be  enforceable,  and  should  not  be 
enforced  by  this  Court. 

The  agreement  was  not  to  be  carried  out  until  after  the 
locatee  had  himself  performed  and  fulfilled  all  the  require- 
ments of  section  8  of  the  Act  to  ensure  which  seems  ta 
have  been  the  object  of  the  restraint  upon  alienation. 

I  am  therefore  of  the  opinion  that  the  land  mentioned 
in  the  agreement  should  be  vested  in  the  plaintiffs  as 
administrators  of  the  said  W.  J.  Barrie  :  that  the  injunction 
should  be  made  perpetual ;  and  that  the  defendant  should 
pay  the  costs  of  this  action. 

Falconbridqe,  J. : — 

I  think  the  judgment  appecded  from  ought  to  be 
affirmed. 

The  intention  of  the  statute  is  clear.  The  legislation  is 
parental.  The  locatee,  up  to  the  issue  of  the  patent,  is 
treated  as  an  infant — the  ward  of  the  Province. 

The  object  of  the  enactment  being  plain,  it  is  not  for  the 
Court  to  criticise  its  policy  or  wisdom,  nor  to  devise  or 
sanction  means  of  evading  it. 

The  contract  here  is  an  equitable  alienation  of  the  land, 
and  is  within  the  purview  of  the  section. 

There  is  a  strong  family  resemblance  between  this 
case  and  the  cases  in  which  it  was  sought  to  deprive  an 
infant  of  the  protection  which  the  law  affords  him,  by 
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efforts  to  convert  that  which  arises  out  of  a  contract  into   J«dgin«nt. 
*  ^rt.  Falconhridge, 

A  specimen  case  is  Jennings  v.  Rundall  (1799),  8  T.  R.         *^' 
335,  and  see  Lord  Kenyon*s  remarks  thereon. 

I  refer  to  the  authorities  cited  by  the  present  Chief 
Justice  of  the  Queen's  Bench  in  Macdonald  v.  Crombie 
(1883),  2  O.  R.  243,  at  pp.  259,  260.  I  do  not  think  there 
is  anything  in  the  opinions  of  the  majority  of  the  Court 
in  that  case,  nor  in  the  judgment  of  the  Court  of  Appeal, 
<1884),  10  A.  R  92,  and  of  the  Supreme  Court  (1885),  11 
S.  C.  R  107,  to  impair  the  principle  of  law  laid  down  in 
those  authorities. 


Street,  J.,  concurred  with  Armour,  C.  J. 


G.  P.  H. 


[DIVISIONAL  COURT.] 

MacGregor  t.  Sully. 

Master    and   Servant — Articles  of  ApprenticeMp — Unreasonahle    Pr<h 
vision — Non-liability. 

ArtideB  of  apprenticeship  which  require  the  apprentice  daring  the  term 
of  four  years  of  three  hundred  and  ten  working  days  of  ten  houn 
each,  to  give  and  devote  to  a  firm,  to  whom  he  is  apprenticed,  ten 
hours  each  working  day,  or  such  number  of  hours  as  may  oe  the  regula- 
tion of  the  workshop  for  the  time  being,  or  as  special  ezisencies  of  the 
business  may  require,  are  unreasonable  and  cannot  be  enforced  against 
the  infant,  nor  against  a  surety  for  him. 

This  was  an  appeal  from  the  County  Court  of  the  Statameai. 
county  of  Waterloo. 

The  action  was  brought  under  certain  articles  of  appren- 
ticeship entered  into  on  the  8th  November,  1897,  between 
the  plaintiffs,  MacGregor,  Gourlay  &  Co.,  carrying  on 
business  at  Quelph  as  iron  workers,  and  the  defendant 
J.  G.  Sully,  and  one  Charles  McFarquhar,  under  which 
McFarquhar  became  apprenticed  to  the  plaintiffs,  they 
agreeing   to  teach  him   the  art  or   trade  of  iron  turn- 
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Statement,  ing,  and  the  defendant  agreeing  to  pay  to  the  plaintiffs  for 
so  instructing  him,  a  fee  of  $800,  which  was  to  become 
payable  in  the  event  of  the  said  McFarquhar's  dis- 
missal, or  on  his  leaving  the  plaintiffs'  employment,  or  at 
the  expiration  of  the  term ;  and  it  was  also  agreed  that 
the  defendant  would  pay  any  damages  sustained  by  the 
plaintiffs  in  the  event  of  McFarquhar's  disobedience,  or  his 
committing  any  unlawful  act, 

McFarquhar  entered  on  his  apprenticeship  and  worked 
for  the  plaintiffs  until  the  2nd  February,  1899,  when,  as 
the  plaintiffs  claimed,  he  wilfully  and. wrongfully  absented 
himself,  whereby  the  fee  of  $300  became  payable.  The 
plaintiffs  also  claimed  the  sum  of  SlOO  for  damages,  for 
alleged  disobedience. 

The  defendant  set  up  that  the  articles  were  invalid  as 
being  contrary  to  public  policy,  in  that  the  defendant  did 
not  come  within  the  R.  S.  0.  ch.  161,  not  being  the  parent 
or  guardian  of  the  apprentice ;  that  they  wei^e  also  invalid 
as  they  purpoi-ted  to  bind  McFarquhar  beyond  his  minority 
and  were  oppressive  to  him  and  also  unreasonable  and 
disadvantageous  to  him,  and  were  also  invalid  as  being 
in  restraint  of  trade. 

The  defendant  also  claimed  that  the  fee  of  S300  never 
became  payable  as  the  plaintiffs  did  not  dismiss 
McFarquhar ;  nor  did  he  leave  their  employment  in  breach 
of  any  agreement  binding  on  him ;  and  that  he  did  not 
leave  on  the  expiration  of  his  term. 

The  defendant  also  set  up  that  the  fee  was  a  penalty ;  and 
that  the  plaintiffs,  if  they  could  recover  anything  at  all, 
could  only  recover  whatever  damages  they  had  sustained. 

The  defendant  also  claimed  that  being  merely  a  surety 
he  was  not  bound  under  the  circumstances. 

The  defendant  further  said  that  the  conditions  under 
which  McFarquhar  worked  were  unwholesome,  and  he, 
by  reason  thereof,  suffered  in  his  health  and  was  therefore 
justified  in  leaving  the  plaintiffs'  employment 

The  action  was  tried  before  the  Judge  of  the  County 
Court  of  the  county  of  Waterloo,  who,  at  the  conclusion 
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of  the  evidence,  gave  judgment  in  favour  of  the  plaintiffs  Statement. 
for  the  $300   with   costs;  but  dismissed   the   claim   for 
damages. 

From  that  part  of  the  judgment  allowing  the  plaintiffs 
the  S300  the  defendant  appealed  to  the  Divisional  Court. 

On  December  13,  1899,  before  a  Divisional  Court  com- 
posed of  Armour,  C.  J.,  Falconbridge,  and  Strket,  JJ., 
ihe  appeal  was  argued. 

Riddell,  Q.  C,  for  the  appellants.  The  articles  are  not 
binding  either  at  common  law  or  under  the  statute,  R.  S.  O. 
ch.  161,  sec.  6.  Only  a  parent  or  guardian  is  empowered 
to  enter  into  such  a  contract,  nor  can  it  bind  an  infant 
beyond  his  minority :  Am.  &  Eng.  Encyl.  of  Law,  2nd 
ed.,  "  Apprentices,"  vol.  2,  p.  408  et  seq.  The  articles  are 
also  unreasonable  in  that  they  do  not  contain  any  provi- 
Bion  that  the  plaintiffs  were  to  find  work  for  the  apprentice : 
J)e  Francesco  v.  Barnum  (1890),  45  Ch.  D.  431  The 
$300  cannot  be  recovered  as  liquidated  damages.  It  was 
not  fixed  as  an  apprenticeship  fee  but  is  merely  as  a 
penalty,  and  only  the  damages  actually  sustained  can  be 
recovered.  There  was  no  breach  of  the  agreement.  The 
defendant  never  was  dismissed,  nor  did  he  leave  the 
plaintifiTs  employment  in  breach  of  any  agreement,  nor  at 
the  expiration  of  his  term.  As  a  matter  of  fact  the 
premises  were  so  unwholesome  that  he  suffered  in  his 
health,  and  therefore  could  not  be  compelled  to  remain  in 
the  plaintiff's  employment:  Oreen  v.  Thompson,  [1899] 
2  Q.  B.  1. 

Shepley,  Q.  C,  contra.  This  is  a  good  and  valid  agree- 
ment under  the  common  law  as  well  as  under  the  statute. 
The  defendant  had  the  right  to  enter  into  the  contract 
and  bind  the  minor;  and  he  is  therefore  bound.  The 
question  to  be  decided  in  every  case  is  whether  its  pro- 
visions are,  or  are  not,  inequitable  as  regards  the  infant. 
It  is  a  reasonable  contract,  and  was  for  the  benefit  of  the 
infant,  as  the  plaintiffs  were  not  only  bound  to  instruct 
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Apgnm«nt.  the  infant,  but  he  was  enabled  to  earn  a  livelihood.  It  is 
not  necessary  that  the  contract  should  contain  a  provision 
that  the  plaintififs  should  find  work  for  the  infant.  The 
contract  does  not  say  they  are  not  to  furnish  work,  and  the 
reasonable  construction  is  that  they  are  to  find  work  for 
him  so  long  as  he  is  in  their  employment :  Macpherson  on 
Infants,  p.  479-80 ;  Eversley  on  Domestic  Relations,  931 
et  aeq, ;  Simpson  on  Infants,  93-96 ;  Leslie  v.  Fitzpatrick 
(1877),  3  Q.  B.  D.  229;  De  Francesco  v.  Barnum  (1889). 
43  Ch.  D.  165  ;  (1890),  45  Ch.  D.  430  ;  Gilbert  v.  Schv^endk 
(1845),  14  M.  &  W.  488.  The  $300  was  liquidated  and  the 
contract  provides  that  it  should  be  a  fee  payable  for  teach- 
ing the  infant  his  trade.  It  can  in  no  sense  be  looked 
upon  as  a  penalty :  Ford  v.  Earl  of  Chesterfield  (1854),  19 
Beav.  428 ;  Thompson  v.  Hudson  (1869),  L.  R.  4  HL  L.  1 ; 
Exp.  Bennett  {VIAiZ),  3  Atk.  527;  Galsworthy  v.  StnM 
(1848),  1  Ex.  659,  665;  Sainter  v.  Ferguson  (1849),  7  C. 
B.  716  ;  Green  v.  Price  (1845),  IS  M.  &  W.  346  ;  Reynolds 
V.  Bridge  (1856),  6  E.  &  B.  528 ;  Mercer  v.  Irving  (1858), 
E.  B.  &D  E.  563.  There  was  a  clear  breach  of  the  agreement 
when  the  defendant  left  the  plaintififs'  employment  No 
complaint  was  ever  made  of  his  being  ill.  The  whole 
object  was  to  procure  higher  wages. 

January  30, 1900.    Armour,  C.  J.  :— 

The  defendant  covenants  that  the  apprentice  shall  give 
and  devote  to  the  plaintifis  ten  hours  during  each  work- 
ing day,  or  such  other  number  of  hours,  according  to  what 
may  be  the  regulations  of  the  workshop  as  to  the  boors 
of  working  for  the  time  being,  or  as  special  exigencies  in 
business  may  require,  that  is,  ten  hours,  or  more  or  less ; 
and  the  agreement  requires  the  apprentice  to  serve 
from  the  day  of  the  date  thereof,  for  and  during  the  term 
of  four  years,  each  of  said  years  to  consist  of,  or  to  be  equal 
to  in  the  aggregate,  three  hundred  and  ten  working  days 
of  ten  hours  each. 

These  provisions   are  clearly   unreasonable,  for  if  the 
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plaintiffs  should  reduce  the  number  of  hours  during  each   JndgnMnt. 

ordinary  working  day,  the  apprentice  would  be  bound  to  Ann<nir,  O. J. 

serve  the  ])laintiffs  for  a  much  longer  period  than  he  would 

if  the  number  of  hours  should  not  be  reduced,  and  would 

receive  a  correspondingly  less  amount  for  the  ordinary  day, 

being  only  paid  so  much  for  each  working  day  of  ten  hours 

worked,  and  as  he  is  obliged  to  pay  his  own  board  and 

lodging  (except  while  absent  from  the  shop  attending  to 

the  plaintiffs'  work  in  the  country),  he  might  not  in  that 

case,  receive  enough  for  each  ordinary  day,  to  pay  his 

board  and  lodging  for  that  day. 

The  appeal  must  therefore  be  allowed  with  costs,  and 
the  action  in  the  Court  below  dismissed  with  costs. 

Falcjonbridge,  J. : — 

I  should  have  been  glad  to  know  the  grounds  on  which 
the  judgment  of  the  learned  Judge  was  based.  For  exam- 
ple, the  evidence  of  the  apprentice  McFarquhar  was  that  he 
left  plaintiffs'  employment  by  reason  of  ill-health :  that 
he  had  been  subject  to  catarrh,  and  that  the  shop  was  too 
<K)ld  and  cold  settled  on  his  lungs  ;  and  that  he  complained, 
not  to  Mr.  Hamilton  but  to  the  other  **  boss  "  in  the  shop,  and 
this  is  not  contradicted  by  Hamilton,  who  only  says  as  far 
as  he  could  observe  McFarquhar  was  not  ill,  and  that  there 
was  one  time  he  (McFarquhar)  was  away  for  a  period,  and 
witness  was  told  McFarquhar  was  at  home  sick.  The 
other  "  boss  "  was  not  called. 

Permanent  illness  is  a  good  plea  in  excuse  of  perform- 
ance of  personal  service  without  any  averment  that  plaintiff 
had  notice  of  the  illness  before  the  commencement  of  the 
action:  Boast  v.  FiHh  (1868),  L.  R.  4  C.  P.  1. 

If  the  Judge  simply  disbelieved  McFarquhar,  his  so 
finding  would  have  been  of  assistance  to  us :  Gurofski  v. 
Earria  (1896),  27  O.  R.,  at  p.  203. 

But  the  provisions  of  the  indenture  are  unreasonable, 
and  could  not  be  enforced  against  the  infant,  in  this  ^  that 
•during  the  term  (four  years  from   the  10th  September, 
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Jn^gm>iit.     1897),  he  was  to  faithfully  serve  the  plaintiffs,  while  they 

lUoonbridge,  Were  to  instruct  him  and  pay  him  certain  sums  for  each 

^'         day  of  ten  hours  worked  during  each  year  of  said  term. 

But  there  is  no  obligation  on  the  plaintiffs  to  provide  work^ 

and  no  provision  for  remuneration  except  for  days  actually 

worked. 

The  instrument  is,  therefore,  not  one  by  which  the  infant 
was  bound,  and  so  no  action  can  be  maintained  against 
the  defendant :  De  Francesco  v.  ^arnum  (1890),  45  Ch.  D» 
430;  S.  a,  (Mo.  for  Inj.)  (1889),  43  Ch.  D.  105 ;  Regina  v. 
io7'd  (1848),  12  Q.  B.  757 ;  Meakin  v.  MorrU  (1884),  12 
Q.  B.  D.  352  ;  Com  v.  Mattheivs,  [1893]  1  CJ.  B.  310 ;  Green 
V.  Tkompaon,  [1899]  2  Q.  B.  1 ;  Leslie  v.  Fitzpati^k  (1877)^ 
3  Q.  B.  D.  229. 

The  appeal  must  be  allowed  and  the  motion  dismissed. 

Street,  J.: — 

I  agree  in  the  conclusion  arrived  at  by  my  brother 
Falconbridge,  that  the  apprenticeship  deed  in  question  is 
not  binding  upon  the  infant,  and  that  the  plaintiffs  cannot 
recover  the  amount  for  which  this  action  is  brought. 

The  deed,  which  is  executed  by  the  defendant,  as  well  as 
by  the  infant  and  the  plaintiffs,  purports  to  bind  the  infant 
to  the  plaintiffs  as  their  apprentice,  for  "  four  years,  each 
of  said  years  to  consist  of,  or  be  equal  to  (in  the  aggregate)- 
three  hundred  and  ten  working  days  of  ten  hours  each.'* 
The  defendant  covenants  with  the  plaintiffs,  inter  aliay 
that  during  the  said  term  of  four  years,  the  infant  '*  shall 
give  and  devote  to  them  ten  hours  during  each  working 
day,  or  such  other  number  of  hours  according  to  what  may 
be  the  regulations  of  the  workshop  as  to  the  hours  of 
working  for  the  time  being  or  as  special  exigencies  in  busi- 
ness may  require." 

The  plaintiffs,  on  their  part,  covenant  with  the  infant 
that  they  will  teach  and  instruct  him,  or  cause  him  to  be 
taught  and  instructed,  '*  in  the  art,  trade,  or  mystery  of  an 
iron  turner,  and  to  pay,  or  cause  to  be  paid  to  the  party  of 
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the  second  part  (the  infant),  the  sum  of  forty  cents  for  Jadgment. 
each  work  ing  day  of  ten  hours  worked  during  the  first  Street,  J. 
year  of  said  term  :  the  sum  of  forty-five  cents  for  each  day 
of  ten  hours  worked  during  the  second  year  of  said  term : 
the  sum  of  fifty  cents  for  each  day  of  ten  hours  worked 
during  the  third  year  of  said  term ;  and  the  sum  of  sixty 
cents  for  each  day  of  ten  hours  worked  during  the  fourth 
year  of  said  term  *  *  ;  and  a  bonus  of  twenty-five  dol- 
lars if  full  time  is  served."  The  defendant  and  the  infant 
jointly  and  severally  covenant  with  the  plaintiffs  to  pay  to 
the  plaintiffs  "  for  and  in  consideration  of  their  receiving 
the  infant  as  an  apprentice  and  agreeing  to  instruct  him  as 
an  apprentice,  a  fee  of  $300,  which  shall  become  payable 
on  the  dismissal  of  the  infant,  or  his  leaving  the  employ- 
ment of  the  plaintiffs,  either  on  breach  of  his  agreement 
or  at  the  expiration  of  his  term  of  apprenticeship. 

According  to  the  provisions  of  this  deed,  the  infant  is 
bound  to  the  plaintiffs  exclusively  for  the  full  period  of 
four  years,  each  year  to  be  composed  of  three  hundred  and 
ten  days  of  ten  hours  each  ;  but  he  is  only  bound  to  work, 
during  each  day,  the  number  of  houre  prescribed  by  the 
plaintiffs,  and  the  plaintiffs  only  agree  to  pay  him  for  the 
number  of  hours  which  they  may  prescribe,  ten  of  such 
hours  making  up  one  day  and  entitling  the  infant  to  the 
remuneration  fixed  for  one  day's  work. 

It  seems  to  follow  that  if  the  plaintiffs  should  deem  the 
exigencies  of  business  to  require  them  to  cut  down  the 
hours  of  work  in  their  workshop  to  two  hours  a  day,  the 
infant  could  earn  only  one  working  day's  pay  in  five 
ordinary  days;  in  other  words,  the  plaintiffs  reserved  to 
themselves  the  right  to  stop  his  work  and  wages  in  their 
discretion  from  time  to  time  during  the  period  for  which 
he  was  bound  to  them. 

I  think  the  case  comes  clearly  within  the  authority  of 
Begina  v.  Lord  (1848),  12  Q.  B.  757,  which  has  been 
recognized  as  law  in  all  the  subsequent  c&ses:  Leslie  v. 
FUzpatrick  (1877),  3  Q.  B.  D.  229 ;  Meakin  v.  Morris 
(1884),  12  Q.  B.  D.  352 ;  De  Francesco  v.  Bamum  (1890), 
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45  Ch.  D.  430;  Corn  v.  Matthews,  [1893]  1  Q.  B.  310; 
Oreen  v.  Thompson,  [1899]  2  Q.  B.  1 ;  and  the  deed  is  in 
my  opinion,  not  binding  upon  the  infant. 

The  $300  sued  for  is  not  payable  to  the  plaintiff  by  the 
defendant,  under  the  terms  of  the  deed,  in  the  view  I  have 
taken  of  the  effect  of  its  terms,  for  the  infant  has  neither 
been  dismissed  by  the  plaintiffs,  nor  has  he  left  their 
employment  in  breach  of  his  agreement  It  was  never 
binding  upon  him,  and  there  could  therefore  be  no  breach 
of  it. 

In  my  opinion  the  appeal  must  be  allowed  with  costs, 
and  the  judgment  of  the  Court  below  must  be  reversed, 
and  judgment  entered  for  the  defendant  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

In  re  Michell,  and  The  Pioneer  Steam  Navigation  Co. 

District  Courts — Unorganized  Territory — Jvrisdiction — Vendors  and  PwT' 
chasers  Aci—R.S.O,  ch.  109,  sec  7. 

Notwithstanding  anything  in  R.S.O.  ch.  109,  sec.  7,  and  R.S.O.  ch.  61» 
sec.  186,  Judges  of  District  Courts  who  are  local  Judges  of  the  Hi^i^ 
Court,  have  no  jurisdiction  to  deal  with  applications  under  the  Vendon 
and  Purchasers  Act,  or  under  the  Land  Titles  Act. 

Statement.  THIS  was  an  appeal  to  the  Divisional  Court  by  The 
Pioneer  Steam  Navigation  Co.,  a  partnership  composed  of 
one  L.  B.  Johnston  and  Harriet  his  wife,  from  a  decision 
of  His  Honour  Judge  Chappie,  sitting  as  local  Judge  of 
the  High  Court  in  the  district  of  Rainy  River. 

It  appeared  that  one  Michell  and  his  wife  had  entered  into 
a  contract  under  seal  with  Johnston  and  his  wife  for  the 
sale  by  the  former  to  the  latter  of  certain  lands  in  the  town 
site  of  Waubigoon  in  the  Rainy  River  district.  The  pur- 
chasers having  refused  to  carry  out  their  agreement  by 
reason  of  certain  objections  raised  by  them  to  the  title,  the 
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vendors  made  a  summary  application  by  motion  to  Judge  Statemeat. 
Chappie,  the  Judge  of  the  District  Court  as  a  local  Judge 
of  the  High  Court,  styling  their  proceedings  as  being  taken 
nnder  R.  S.  O.  ch.  134,  known  as  "the  Vendors  and  Pur- 
chasers Act,"  and  asking  under  the  4th  section  of  the  Act 
for  such  relief  as  they  might  be  entitled  to  against  the 
purchasers.  The  Judge  proceeded  to  hear  the  parties,  both  of 
whom  appeared  before  him  and  expressly  waived  objection 
to  his  jurisdiction.  After  considering  the  matter  upon  its 
merits  the  Judge  made  an  order  for  the  taking  of  an 
account  of  the  amount  due  by  the  local  Master  at  Rat 
Portage  ;  directing  the  vendors  to  tender  to  the  purchasers 
a  transfer  and  to  produce  a  certificate  of  ownership 
shewing  the  vendors  to  be  seized  in  fee  of  an  absolute  title 
in  the  surface  rights  in  the  lands  in  question ;  directing 
the  purchasers  to  accept  such  transfer  and  to  pay  the 
purchase  money,  and  that  on  default  of  8uch  payment  the 
vendors  might  issue  execution  for  the  purchase  money ;  and 
declaring  that  in  the  event  of  the  vendors  not  being  able 
to  produce  such  certificate  of  ownership  the  purchasers 
should  not  be  bound  to  accept  a  qualified  title,  and  refus- 
ing to  make  any  order  as  to  costs. 

The  purchasers  gave  notice  of  appeal  to  the  Divisional 
Court,  from  this  order  both  upon  the  merits  and  upon  the 
ground  that  the  Judge  had  no  jurisdiction  to  entertain  such 
an  application. 

The  appeal  was  heard  on  January  23rd,  1900,  before  the 
Divisional  Court  (Armour,  C.J.,  and  Falconbridge,  and 
Street,  J  J.). 

C.  C.  Robinson,  for  the  appellants,  contended  that  there 
was  nothing  in  R.  S.  O.  ch.  134,  to  enable  any  Judge  to 
order  specific  performance  of  a  contract  as  had  been  done 
here ;  and  that  the  local  Judge  had  no  jurisdiction  to  enter- 
tain the  motion  at  all. 

Ferguson,  for  the  respondents,  referred  to  R.  S.  0.  ch.  51, 
sec.  1 85  ;  Fox  v.  Fox  (1896),  17  P.  R.  161. 
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Judgmant.   Febraary  5th,  1900.    Armour,  C.J.  :— 

Armour,  C.J. 

I  am  of  the  opinion  that  the  Judges  of  the  District 
Courts  appointed  under  the  provisions  of  the  Unorganized 
Territory  Act,  R.  S.  0.  ch.  109,  are  Judges  of  the  High 
Court  for  the  purposes  of  their  jurisdiction  in  actions  in 
the  High  Court,  and  may  be  styled  *'  local  Judges  of  the 
High  Court." 

This  jurisdiction  is  conferred  upon  the  Judges  of  the 
several  County  Courts  in  this  Province,  except  in  the 
county  of  York,  by  sec.  185  of  the  Judicature  Act, 
R.  S.  O.  ch.  51. 

And  the  like  jurisdiction  is,  in  my  opinion,  conferred 
upon  the  Judges  of  the  District  Courts  by  sec.  7  of 
R.  S.  0.  ch.  109,  which  provides  that  "  the  laws  and  rules 
now  in  force  or  which  may  be  hereafter  passed  with 
respect  to  County  Courts  or  the  power,  authority  or  juris- 
diction of  the  Judges  of  such  Courts,  whether  sitting  in 
or  out  of  Court,  shall,  unless  there  is  something  in  the 
context  indicating  a  different  intention  or  unless  the  same 
is  contrary  to  the  express  provisions  of  this  Act,  also  apply 
to  every  judicial  district." 

And  by  section  185  of  the  Judicature  Act,  such  Judges 
"shall  in  all  causes  and  actions  in  the  High  Court  have, 
subject  to  the  rules  of  Court,  power  and  authority  to  do 
and  perform  all  such  acts,  and  transact  all  such  business  in 
respect  to  matters  and  causes  in  and  before  the  High 
Court  as  they  are  by  statute  or  Rules  of  Court  in  that 
behalf,  from  time  to  time,  empowered  to  do  and  perform," 

But  nowhere  in  any  statute  or  Rule  is  any  power  or 
authority  given  to  such  Judges  to  deal  with  applications 
under  "  The  Vendors  and  Purchasers  Act,"  R.  S.  O.  ch.  134, 
sec.  4,  or  under  ''  The  Land  Titles  Act,"  R.  S.  0.  ch.  138. 

The  proceedings,  therefore,  had  in  this  case  before  the 
learned  Judge  were  without  jurisdiction  aud  void  and  must 
be  set  aside. 

But  as  they  were  had  by  consent  of  both  parties  there 
will  be  no  costs  here  or  below. 
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rALCONBRIDGE,  J. : — 

Tftloonbridff  o^ 
I,  too,  think  that  the  learned   Judge  of   the   District         j. 

Court  had  no  jurisdiction  in  the  premises,  and  I  agree  that 

the  proceedings  before  him  should  be  set  aside  without 

costs. 

Street,  J. : — 

I  am  also  of  opinion  that  the  learned  Judge  of  the 
District  Court  had  no  jurisdiction  even  by  consent  to  deal 
with  the  matter  in  question  here. 

The  Rules  of  Court  do  not  anywhere  refer  to  "The 
Vendors  and  Purchasers  Act,"  nor  profess  to  prescribe  any 
practice  to  be  followed  in  proceedings  taken  under  it,  and 
I  am  of  opinion  that  they  should  not  be  held  to  be  any 
where  speaking  with  regard  to  it.  No  doubt  the  practice 
to  be  followed  under  that  Act  would  he  treated  as  regu- 
lated by  the  analogy  furnished  by  the  practice  in  proceed- 
ings of  a  similar  character  as  laid  down  by  the  Rules,  but 
that  is  a  very  different  matter  from  treating  the  Rules  as 
conferring  jurisdiction  in  a  matter  to  which  no  reference 
is  made  in  the  Rules. 

The  appeal  should,  therefore,  be  allowed,  but  without 
costs. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Torrance  v.  Cratchley. 

Lien— Mechanics*   Lien^Twenty    Per  Cent,    Rewrve— Payment   Brfort 
Expiry  of  Thirty  Day»—R.S,0.  ch.  15S,  aee,  tL 

The  owner  of  a  building  is  not  prohibited  from  making  payments,  before 
the  expiry  of  the  thirty  days  from  completion  out  of  the  twenty  per 
cent,  reserve  required  by  K.S.O.  ch.  153,  sec.  11,  to  persons  entitled 
to  liens,  but  he  makes  such  payments  at  his  own  risk  as  against  anyone 
ultimately  prejudiced  by  such  payment. 

Statement.  This  was  an  appeal  in  a  case  brought  under  the 
Mechanics  Lien  Act  R.  S.  O.  ch.  153,  by  a  person  entitled 
to  a  lien  for  material  furnished  to  the  defendant  Cratchley. 
The  owner,  F.  Q.  Clarke,  was  made  a  defendant  and  the 
present  appeal  was  by  him  from  a  decision  of  the  referee 
ordering  him  to  pay  a  sum  of  S94.56  under  the  following 
circumstances.  The  contract  of  the  defendant  Cratchley 
with  the  owner  was  for  the  carpenter  work  upon  a  certain 
building,  and  the  contract  price  was  $2,200.  So  far  as 
appeared  no  work  was  done  upon  the  building  nor  were 
any  materials  furnished  later  than  August  10th,  1899. 
At  that  date  the  contractor  had  done  all  the  contract 
work  excepting  a  few  trifling  matters  estimated  by 
the  architect  at  $25,  and  he  had  done  $45  worth  of  work 
in  respect  of  extras,  so  that  the  total  amount  then  earned 
by  him  was  $2,220.  The  payments  made  by  the  owner  were 
$1,770.70,  leaving  a  balance  unpaid  of  $449.30. 

The  contractor  had  been  in  default  to  his  workmen  in 
paying  their  wages  on  July  22nd,  1899,  and  the  owner  on 
that  day  had  paid  to  the  contractor  $50  for  the  express 
purpose  of  paying  these  wages,  and  it  had  been  so  applied. 
On  July  3l8t,  the  workmen  notified  the  architect  that 
unless  their  wages  were  paid  they  would  stop  work- 
ing and  register  liens  and  the  architect  thereupon  paid 
them  $45.70  on  the  owner's  behalf.  Both  these  sums 
were  included  in  the  $1,770.70  above  mentioned.  The  only 
material  furnished  after  the  payment  of  July  Slst  was 
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four  pairs  of  hinges  of  the  value  of  thirty  cents  charged   Statement. 
by  one  Allan,  a  lien  holder,  on  August  10th,  1899.     The 
last  work  done  upon  the  building  appeared  from  the  claims 
to  have  been  done  on  August  11th,  1899. 

On  the  14th  August,  1899,  four  of  the  workmen  whose 
wages  remained  unpaid  and  who  (as  was  admitted)  were 
entitled  to  liens  for  the  sum  of  894.56,  brought  to  the 
solicitor  for  the  owner,  liens  which  they  had  prepared  for 
that  amount,  and  informed  him  that  unless  they  were 
paid  at  once  they  would  register  the  liens.  Thereupon 
for  the  purpose  of  saving  further  expense  the  owner 
through  his  solicitor  paid  the  amount  and  $4  additional 
for  the  costs  of  preparing  the  liens.  Under  these  cir- 
cumstances the  official  Referee  held  that  the  owner 
was  not  entitled  to  deduct  this  sum  of  S94.56  from 
the  twenty  per  cent,  which  he  is  required  by  the  11th 
section  of  the  Act  R.  S.  0.  ch.  153  to  retain  to  answer 
liens,  and  directed  him  to  pay  into  Court  the  full  amount 
of  the  twenty  per  cent,  on  $2,220  =  8444,  without  deduct- 
ing, as  he  had  done,  this  sum  of  894.56.  From  this  deci- 
sion the  owner  appealed  to  the  Divisional  Court  and  the 
sole  question  raised  upon  the  appeal  was  whether  or  not 
the  owner  was  entitled  to  deduct  this  sum  of  $94.56  from 
the  S444,  which  he  was  required  to  retain  for  the  lien 
holders,  or  not.  The  present  proceedings  were  begun  by 
the  filing  of  a  lien  on  August  24th,  1899.  The  sura 
paid  into  Court  by  the  owner  after  deducting  the  894.56 
was  sufficient  to  pay  all  wage  earners  in  full,  and  to  leave 
a  considerable  sum  applicable  to  the  lions  of  persons  who 
supplied  materials,  but  was  not  sufficient  to  pay  the  latter  in 
fuU. 

The  motion  was  argued  before  Armour,  C.  J.,  Falcon- 
BRiDOE,  and  Street,  JJ.,  on  January  25th,  1900. 

Ritchie,  Q.C.,  for  the  appellant,  contended  that  inasmuch 
as  it  was  not  disputed  that  the  money  paid  to  the  wage- 
earners  would  have  had  to  have  been  paid  to  them  when 
71 — VOL.  XXXI.  O.R. 
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Argument,  the  matter  was  in  the  Master's  office  no  one  was  prejudiced, 
and  the  appellant  should  not  be  penalised  by  having  to 
pay  the  money  over  again,  though  of  course  the  appellant 
paid  it  before  the  expiration  of  the  thirty  days  at  his  own 
risk  :  Riussell  v.  French  (1897),  28  0.  R.  215 ;  McBean  v. 
Kinnear  (1892),  23  O.  R.  313;  Holmested's  Mechanics 
Lien  Act,  2nd  ed.,  pp.  66,  77,  97. 

/.  Douglas,  for  the  plaintiffs,  contended  that  the  owner 
was  bound  to  keep  the  twenty  per  cent,  intact  as  a  fund 
for  payment  of  the  men  until  the  expiration  of  the  thirty 
days,  and  that  Riiaaell  v.  French  was  not  in  point  because 
the  point  of  time  for  distribution  of  the  fund  had  arisen 
there  before  the  money  was  paid.  He  also  referred  to 
Truax  v.  Dixon  (1889),  17  O.  R  366. 

Cooke,  for  a  lien  holder,  cited  Reggin  v.  Manes  (1892), 
22  O.  R,  at  p.  448 ;  Re  Cornish  (1883-84),  6  O.  R  259 ; 
In  re  Sear  and  Wood  (1892),  23  0.  R  474. 

Rowan  and  Cavell,  for  other  lien  holders. 

January  SOtli,  1900.     Street,  J.:— 

The  object  of  the  eleventh  and  following  sections  of  the 
Mechanics  and  Wage-Earners  Lien  Act,  R  S.  0.  ch.  153, 
was  plainly  to  ensure  to  persons  intended  to  be  protected 
by  the  Act  the  formation  of  a  fund  in  the  hands  of  the 
owner  equal  to  one-fifth  of  the  contract  price  or  of  the 
amount  of  work  done,  as  the  case  might  be,  to  which  they 
might  resort  in  case  of  the  failure  of  the  contractor  to  pay 
them.  This  fund  is  to  be  ascertained  at  the  completion  or 
abandonment  of  the  work,  and  the  owner  is  directed  to 
retain  it  in  his  hands  for  a  period  of  thirty  days  from  that 
time. 

In  the  present  case,  I  think  it  must  be  taken  upon  the 
evidence  before  us,  that  the  work  upon  this  building  was 
abandoned  from  August  11th,  1899,  at  which  date  the 
last  work  which  had  ever  been  done  upon  it  was  done. 
The  contractor  had  been  in  trouble  with  his  workmen  for 
some  three  weeks  before  that  date ;  they  had  only  been 
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prevented  from  takiiig  proceedings  on  July  31st,  by  an  Jndgin«nt. 
advance  of  money  made  by  the  owner;  they  all  straet, J. 
ceeused  work  on  August  11th,  and  no  material  except 
thirty  cents  worth  of  hinges  delivered  on  August  10th 
had  been  delivered  since  July  31st  by  any  person. 
If  the  work  was  not  finished  on  August  11th,  it  has 
never  been  finished  since  that  date,  and  must  be  taken  to 
have  been  abandoned,  and  if  abandoned  it  was  abandoned 
on  August  11th  after  the  last  work  had  been  done.  The 
twenty  per  cent,  to  be  retained  was  therefore  properly  to 
be  ascertained  on  August  12th,  1899,  and  it  is  not  dis- 
puted that  whether  fixed  at  that  date  or  at  any  subse- 
quent date  the  amount  fixed  is  properly  fixed  at  $4i4f4i.  On 
August  14th,  1899,  the  claims  of  four  wage-earners  entitled 
to  liens  for  $94.56,  and  whose  liens  were  prepared  and 
ready  for  registration  were  presented  to  the  owner  for 
payment  with  the  threat  that  unless  paid  at  once  they 
would  be  registered  and  enforced,  and  he  paid  them  in 
order  to  save  the  further  cost  of  the  threatened  proceed- 
ings. The  other  lien  holders  say  that  he  must  pay  this 
amount  over  again  because  they  are  entitled  to  have  at  the 
end  of  thirty  days  the  whole  of  the  twenty  per  cent,  upon 
the  contract  price  for  distribution.  It  is  necessary  to 
consider  the  object  of  the  provision  requiring  the  owner 
to  retain  the  twenty  per  cent,  for  thirty  days  and  the 
efiect  of  the  payn^ent  by  the  owner  of  the  $94.56  within 
that  period  in  order  to  determine  whether  the  owner  must 
pay  it  again  or  not.  The  only  object  of  the  provision 
requiring  the  owner  to  retain  the  twenty  per  cent,  for 
thirty  days  appears  to  be  that  indicated  by  sub-section  3 
of  section  11,  viz.,  to  give  persons  entitled  to  liens  an 
opportunity  of  enforcing  them  against  the  fund  directed 
to  be  retained.  As  to  the  effect  of  the  premature  pay- 
ment of  the  $9456  it  is  quite  plain  that  the  position  of  all 
lien  holders  is  precisely  the  same  as  if  the  owner  had 
retained  the  $444  in  his  hands  for  the  full  period  of  thirty 
days  from  August  12th,  1899,  and  had  then  distributed 
it  according  to  legal  priorities  or  had  paid  it  into  Court. 
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At  the  end  of  the  thirty  days  the  wage-earners  to  whom  the 
$94.56  was  paid  on  August  14th  would  have  been  entitled 
to  receive  that  sum,  and  the  other  lien  holders  would  have 
been  entitled  to  the  balance.  No  one  is  injured  by  the  fact 
that  the  owner  paid  the  S94.56  at  the  beginning  instead  of 
at  the  end  of  the  thirty  days  and  therefore  no  one  can 
properly  complain. 

There  is  no  doubt  that  the  owner  by  making  a  payment 
before  the  expiration  of  the  thirty  days  takes  the  respon- 
sibility of  shewing  that  he  places  the  other  lien  holders  in 
no  worse  position  by  doing  so,  but  here  the  owner  haa 
succeeded  in  shewing  this,  and  he  should  not  be  ordered, 
therefore,  to  pay  it  over  again. 

Section  12  of  the  Act  was  much  urged  upon  us  as 
supporting  the  lien  holders'  contention.  That  section 
appears,  however,  merely  to  give  authority  to  the  owner 
without  the  consent  of  the  contractor,  but  upon  mere 
notice  to  him,  to  make  payments  out  of  the  contract  price 
direct  to  persons  who  would  be  entitled  to  liens,  limiting^ 
however,  the  right  to  make  such  payments  to  the  moneys 
which  the  owner  is  not  directed  to  retain  under  the 
11th  section.  It  does  not  apply  at  all  to  the  moneys 
which  the  owner  is  directed  to  retain,  and  therefore  it  does 
not  affect  the  present  case. 

In  my  opinion  the  appeal  should  be  allowed  with  costs 
here  and  below,  and  the  owner  declared  entitled  to  deduct 
the  S94.56  from  the  fund  which  he  is  directed  to  retain. 

Abmoub,  C.J.,  concurred. 

Falconbridge,  J. : — 

I  think  that  the  learned  Referee  erred  in  holding  that 
the  payment  of  the  $94.56  made  by  the  defendant  Clarke 
to  Steel  and  other  lien  holders  for  wages  before  the 
expiration  of  the  thirty  days  after  completion  or 
abandonment  of  the  contract,  was  not  a  good  and  valid 
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payment  pro  tanto  of  the  twenty  per  cent  required  to  be  Judgment, 
retained  under  R  S.  O.  ch.  153,  sec.  11.  FaUcmbridge, 

Clarke  paid  before  the  time  at  his  own  risk  of  Steel  ^• 
et  al,  being  persons  properly  entitled,  and  perhaps  of  having 
the  onus  cast  on  him  to  shew  that  the  respondents  could 
not  be  prejudiced  by  such  payment  in  advance  of  the 
expiry  of  the  thirty  days,  and  in  both  aspects  he  is  here 
justified  by  the  result. 

The  judgment  of  the  official  Referee  will  be  amended  so 
as  to  declare  that  the  sum  of  $354.74  paid  into  Court 
by  Clarke  is  sufficient  to  discharge  the  lands  mentioned 
in  the  judgment  from  the  liens  mentioned  therein,  and  to 
order  the  said  liens  to  be  vacated  and  discharged,  with 
costs  here  and  below,  to  be  paid  by  the  persons  who 
opposed  this  appeal. 

A.  H.  F.  U 


552  the  ontario  reports.  [vou 

[divisional  court.] 
Glover  v.  Southern  Loan  and  Savings  Company. 

Morigcigt — Execution  Creditors — Mortgage  Sale — Applicalion  of  Surplus — 
Payment  Off  of  Lien  Notes — Liability  to  Account  for  Notes, 

A  part  owner  of  a  farm  joined  in  promissory  notes  as  surety  for  tha 
purchaser  of  a  machine,  and  also  ^ve  a  lien  on  his  share  of  the  land  aa 
lurther  security.  Subsequently  his  interest  passed  to  his  co-owner,  of 
whom  the  plaintiffs  were  execution  creditors  under  judgments  subsequent 
to  the  lien.  The  defendants,  being  mortgagees  of  the  whole  farm  priop 
to  the  lien,  afterwards  sold  under  their  power  of  sale,  and  out  of  the 
proceeds  paid  off  the  lien,  and  the  notes  were  assigned  in  1894  by  them 
to  an  execution  creditor  subsequent  to  the  plaintiffs,  who  held  them  till 
1898,  and  then  sued  on  the  notes  without  result,  as  the  maker  had 
become  insolvent.  It  was  shewn  that  if  the  maker  had  been  sued  in 
1895,  by  which  time  the  notes  had  become  payable,  the  amount  of  them 
would  have  been  recoverable  : — 

Held,  that  the  notes  were  not  paid  by  the  application  of  the  proceeds  of 
l^e  sale  in  discharge  of  the  lien  at  a  time  when  they  had  not  matured, 
the  payment  not  having  been  made  by  the  party  primarily  liable,  tha 
lien  bemg  given  as  a  security  only,  and  that  the  defendants  should  have 
secured  the  notes  for  the  execution  creditors  generaUy,  and  were  bound 
to  account  to  the  execution-  creditors  for  the  amount  paid  in  respect  of 
them  to  the  vendors  of  the  machine,  though  under  tne  circumstance» 
without  interest. 

Statement.  This  was  an  action  brought  by  John  H.  Glover,  on 
behalf  of  himself  and  certain  execution  creditors  of  G.  S. 
Ballagh,  against  the  Southern  Loan  &  Savings  C!ompany, 
and  Agnes  J.  Ramsdell,  claiming  $500  damages  and 
such  further  and  other  relief  as  the  nature  of  the  case 
might  require  in  respect  to  certain  alleged  wrong  done  to 
them  under  the  circumstances  set  out  in  the  judgments. 

The  action  came  on  for  trial  before  Meredith,  J.,  on 
March  26th,  1899,  at  St.  Thomas,  who  referred  all  matters  in 
question  to  the  local  Master  there,  reserving  further  direc- 
tions and  costs. 

On  May  12th,  1899,  the  local  Master  reported  that  the 
plaintiff  had  failed  to  establish  any  claim  against  the 
defendants. 

An  appeal  from  this  report  was  heard  before  Meredith, 
J.,  on  May  25th,  1899,  when  counsel  for  the  parties, 
consented  that  the  motion  should  be  turned  into  a  motion 
for  final  judgment,  and  it  was  thereupon  adjudged  thai 
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the  motion  by  wa}'  of  a[»peal  should  be   dismissed  with   Statement. 
^x>sts,  and  the  action  dismissed  without  costs. 

The  plaintiff  appealed  to  the  Divisional  Court,  and  the 
appeal  was  heard  on  November  16th  and  17th,  1899,  before 
Boyd,  C,  Ferguson,  and  Robertson,  JJ. 

AyleawoHh,  Q.C.,  and  J.  Crawford,  for  the  plaintiff,  con- 
tended that  the  execution  creditors  of  George  Ballaf^h 
were  entitled  to  be  subrogated  to  his  rights  in  respect  to 
the  promissory  notes  in  question ;  that  the  defendants  held 
tfaem  in  trust  for  the  persons  entitled,  just  as  they  would 
have  held  that  part  of  the  surplus  which  went  to  pay  off 
the  notes ;  that  the  notes  had  not  been  paid,  but  only 
Taylor's  creditor  changed;  and  it  was  the  right  of  a  person 
who  has  paid  the  debt  of  another  to  have  any  securities 
which  the  creditor  holds  against  that  other  :  Nef  v.  Miller 
(1848),  8  Barr.  (Penn.)  347  ;  Quay  v.  Sculthorpe  (1869),  16 
Or.  449 ;  Joseph  v.  Heaton  (1856-59),  5  Gr.  636  ;  S.  C,  in 
App.  1  E.  &  A.  292. 

W,  A.  Wihon,  for  Agnes  J.  Ramsdell,  submitted  that  it 
should  be  aflSrmatively  shewn  that  the  state  of  the  account 
between  George  Ballagh  and  Robert  Ballagh,  was  such  that 
George  ought  not  to  have  paid  off  the  lien  for  the  machine  ; 
that  George's  lands  were  liable  for  the  payment,  and  it 
was  not  as  though  a  stranger  had  paid  the  notes,  and  that 
the  notes  were  discharged  when  they  were  paid  :  Central 
Bank  of  Canada  v.  Garland  (1890),  20  O.  R.  147;  that 
the  assignment  to  Nickerson  had  no  effect  whatever,  as 
she  never  paid  any  consideration  for  it ;  that  the  notes  were 
the  same  thing  as  the  lien  which  had  been  paid  and  did 
not  represent  any  separate  liability :  Bills  of  Exchange 
Act,  1890,  53  Vict.  ch.  33,  sec.  59  (D.) ;  Harmer  v.  Steele 
(1849),  4  Exch.,  at  p.  13 ;  Maclaren  on  Bills  and  Notes, 
2nd  ed.,  p.  323  ;  that  the  mortgagee  was  bound  to  distri- 
bute the  surplus  as  directed  by  the  Act,  R.  S.  O.  1887  ch. 
121,  sec.  25  ;  that  if  there  was  any  cause  of  action  the 
damages  accrued  five  years  ago  ;  that  the  lien  for  the  price 
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Argament.  of  the  machine  having  been  satisfied,  the  plaintiff  might 
have  seized  the  machine  under  his  writ  of  /i.  /a. :  Eocley  v. 
Dey  (No,  2)  (1893),  15  P.  R.  405. 

J,  Farley y  Q.C.,  for  the  Southern  Loan  Company,  contend- 
ed that  it  was  no  duty  of  the  mortgagees,  as  trustees,  to 
ask  for  the  notes,  that  the  defendants  had  done  nothing  to 
prevent  the  plaintiff  from  executing  his  rights  as  a  judg- 
ment creditor,  of  George  Ballagh  ;  that  for  all  that  was 
shewn  George  Ballaorh  might  have  agreed  to  pay  off  the 
liens  as  part  of  the  purchase  money  for  the  land,  and  if  he 
did  so,  the  defendants  could  not  be  liable  in  this  action ; 
that  the  notes  and  the  lien  were  one  and  the  same  thing, 
and  indistinguishable :  Bank  of  British  North  America  v. 
Jones  (1851),  8  U.  C.  R.  86  ;  Am.  &  Eng.  Encyc  of  Law, 
1st  ed.,  vol.  1,  p.  356  ;  Re  Bokstal  (1896),  17  P.  R.  201. 

Aylesworth,  in  reply,  contended  that  the  lien  in  question 
had  not  been  discharged  except  in  the  sense  that  it  had 
been  cut  out  by  the  sale ;  that  there  had  been  no  payments 
on  behalf  of  the  parties  to  the  notes  so  as  to  extinguish 
them  under  the  Bills  of  Exchange  Act ;  that  the  machine 
was  never  the  property  of  George  Ballagh,  and  therefore 
could  not  have  been  seized  under  the  writ  of  JL  fa.,  nor 
was  there  any  garnishable  debt  owing  by  Taylor  to  Geor]3[e 
even  after  the  transaction  by  which  the  lien  was  paid : 
Jackson  v.  Casskly  (1882),  2  0.  R.  521. 

January  8th,  1900.    Boyd,  C.  :— 

George  Ballagh  was  owner  of  a  farm  subject  to  mort- 
gages to  the  defendants,  and  also  subject  to  a  lien  for 
the  price  of  a  machine  purchased  from  the  Sawyer-Massey 
Company.  The  machine  had  been  bought  by  one  Taylor, 
And  promissory  notes  were  given  for  the  price  by  Taylor 
And  ODe  Robert  Ballagh,  as  surety  for  Taylor.  Robert 
Ballagh  then  owned  part  of  the  farm  and  also  gave  a  lien 
on  the  land  for  the  price.  The  plaintiffs  recovered  judgment 
•against  George  Ballagh  and  placed  an  execution  against 
lands  in  the  sheriffs  hands,  which  bound  George^s  estate 
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and  interest  in  the  lands  as  the  then  sole  owner  (he  having  Judgment: 
acquired  Robert's  share  in  the  farm).  The  defendant  Boyd,  C. 
mortgagees  next  exercised  the  power  of  sale  and  sold  the 
farm  for  enough  to  pay  their  mortgages  and  the  lien 
charged  on  the  land.  Certain  subsidiaiy  dealings  took 
place,  but  the  upshot  was  that  the  lien  was  satisfied  out 
of  the  proceeds  of  sale  of  the  land,  and  an  assignment  was 
taken  at  the  instance  of  the  solicitor  for  the  mortgagees, 
both  of  the  lien  paper  and  the  notes  which  it  guaranteed, 
to  one  Mrs.  Nickerson,  who  was  an  execution  creditor, 
for  a  small  amount,  subsequent  to  the  plaintiffs'  executions. 
This  assignment  was  made  by  the  Sawyer- Massey 
Company,  on  February  17th,  1894,  and  is  made  to  her 
absolutelj'.  Some  negotiations  were  had  in  November, 
1894,  between  the  defendants'  solicitor  and  the  plaintiffs' 
solicitor,  with  a  view  to  transfer  the  notes  made  by  Taylor 
and  Robert  Ballagh,  to  the  plaintiffs,  but  for  some  unex- 
plained reason,  they  fell  through,  and  the  notes  were  still 
held  under  the  assignment  till  Mrs.  Nickerson  brought  an 
action  upon  them  in  December,  1898,  which  turned  out 
fruitless,  as  both  makers  were  worthless.  It  is  proved 
that  had  Taylor  been  promptly  proceeded  against  in  1895, 
when  the  notes  would  be  payable  on  account  of  the 
<lefault,  the  amount  due  upon  the  notes  would  have  been 
recovered,  and  he  was  the  pei*son  properly  liable  to  pay,  as 
he  bought  and  had  the  machine. 

The  duty  of  the  mortgagees  in  selling  the  land  and  pay- 
ing off  the  liens  so  as  to  clear  the  title  for  the  purchaser, 
was  to  get  in  the  notes  forming  part  of  the  security  for 
the  machine,  the  pnce  of  which  was  charged  upon  the 
land. 

The  notes  were  not  paid  by  the  application  of  the  pro- 
ceeds of  the  land  in  discharge  of  the  lien,  because  the  per- 
son to  pay  as  principal  was  Taylor,  and  the  land  was 
pledged  merely  as  security  for  him.  If  there  had  been  no 
execution  creditors,  George,  the  mortgagor,  would  have 
been  entitled  to  the  surplus  of  the  sale  moneys  and  coUat- 
-eral  securities,  which  would  be  represented  by  the  notes 
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Judgment,  in  question.  But  the  execution  creditors, the  plaintiffs,  had 
Boyd,  C  intervened,  their  executions  were  current  in  the  sherifTs 
hands,  of  this  the  mortgagees  were  aware,  and  the  notes 
should  have  been  secured  for  the  execution  creditors  accord- 
ing to  their  priority  (or  at  all  events  for  them  pari  passu). 
But  the  notes  being  assigned  to  Mrs.  Nickerson  ab-olutely, 
it  was  not  in  the  power  of  the  mortgagees  to  fulfil  their 
obligation  to  the  plaintiffs,  or  if  they  could  have  procured 
a  reassignment  from  Mrs.  Nickerson,  or  a  declaration  that 
she  held  in  trust  for  all  execution  creditors,  thej'  have  not 
done  so.  ITie  result  appears  to  be  that  from  the  act  of  the 
mortgagees,  or  their  inaction,  the  value  of  the  notes  has 
been  lost  to  the  execution  creditors. 

The  only  material  question  of  law  which  arises  in  this 
case  turns  upon  the  payment  or  non-payment  of  the  notes 
by  the  application  of  the  proceeds  of  sale  of  the  land. 
That  satisfied  the  claim  of  the  Sawyer-Massey  Com- 
pany, but  it  did  not  pay  the  notes  or  satisfy  the  debt 
on  the  part  of  Taylor,  who  was  primarily  and  ultimately 
the  person  to  pay.  The  cases  referred  to,  Harmer  v. 
Steele  (1849),  4  Exch.  1,  and  sec.  59  of  the  Bills  of  Ex- 
change Act,  53  Vict.  ch.  33  (D.),  all  apply  to  a  case  of 
actual  payment,  i.e.,  payment  in  due  course,  which  means 
at  or  after  maturity.  It  is  pointed  out  by  Wilde,  C.  J.,  in 
4  Exch.,  at  p.  12,  "  that  till  the  time  for  payment  arrives,  the 
contract  of  the  acceptor  is  unperformed  and  incapable  of 
being  performed,  and  the  right  to  sue  may  be  transferred 
with  the  property  on  the  bill  by  any  lawful  owner  of  it." 
Here  the  notes  were  not  payable  till  January  1st,  1895, 
and  January  Ist,  1896,  and  the  Sawyer-Massey  Company 
assigned  on  receiving  their  money  on  February  17th,. 
1894,  before  any  action  had  Jiccrued  on  the  notes. 
A  case  more  like  the  present,  and  going  to  affirm 
the  equity  of  the  plaintiff,  is  Glasscock  v.  Balls  (1889), 
24  Q.  B.  D.  13.  Here,  there  has  been  no  payment  and  no 
taking  up  of  the  notes  by  the  person  liable  to  pay,  but 
merely  a  transfer  for  value  received  out  of  the  land  during 
its  currency  by  the  lawful  holder. 
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The  mortgagees  have  received  no  benefit  from  the  notes,   Jn<lgment. 
have  made  nothing  out  of  them,  and  while  they  should  be    BoydTc, 
charged  with   the   value,  it   is  not   a  case   for  imposing 
interest. 

Judgment  for  $327.73  (the  amount  for  which  the 
Sawyer  Company  assigned),  and  costs  below  and  of 
appeal. 

By  agreement  at  the  hearing,  this  sum  of  $327  is  to  be 
ratably  divided  among  all  the  execution  creditors  (includ- 
ing Mrs.  Nickerson). 

Ferguson,  J. : — 

George  F.  Ballagh  was  the  owner  of  the  farm  mentioned 
and  described  in  the  pleadings,  subject  to  large  incum- 
brances. Elach  of  the  plaintiffs  had  recovered  a  judgment 
against  the  said  George  F.  Ballagh,  in  or  before  the  month 
of  October,  1893,  and  duly  placed  their  respective  writs  of 
execution  against  goods  and  lands  in  the  hands  of  the  pro- 
per sheriff  to  be  executed.  These  writs  of  execution  have 
been  duly  renewed  from  time  to  time,  and  are  still  in  full 
force. 

The  defendants  the  Southern  Loan  &  Savings  Company, 
held  a  mortgage  which  was  a  charge  upon  these  land.s 
for  $700  and  interest.  This  was  registered  on  August 
6th,  1892. 

The  defendant  Agnes  Jane  Ramsdell,  held  a  mortgage 
which  was  also  a  charge  upon  these  lands,  for  the  sum  of 
$1,500  and  interest.  This  was  registered  on  April  8th, 
1891. 

Amongst  the  incumbrances  upon  these  lands,  subsequent 
to  the  said  mortgages,  held  respectively  by  the  defendants 
as  aforesaid,  was  an  agreement  for  the  sale  of  a  threshing 
machine  made  between  one  John  N.  Taylor  and  one  Robert 
W.  Ballagh,  of  the  one  part,  and  the  Sawyer-Massey 
Company,  of  the  other  part,  for  securing  payment  of 
the  sum  of  $425.  This  was  a  lien  upon  the  said  lands 
prior  to  the  claims  under  the  plaintiffs'  writs  of  execution, 
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Jadgment.  and  each  of  them,  it  having  been  registered  on  October 
F0p^^  J.  10th,  1892. 

In  the  transaction  for  the  purchase  of  the  threshing 
machine,  Taylor  and  Robert  W.  Ballagh,  gave  to  the 
Sawyer- Massey  Company,  these  promissory  notes,  or  docu- 
ments that  are  called  promissory  notes,  signed  by  them» 
two  of  which  were  each  for  (142,  and  the  other  for  $141. 
These  and  the  agreement  constituting  a  lien  upon  these 
lands,  as  aforesaid,  were  for  the  purpose  of  securing  pay- 
ment of  the  same  debt,  namely,  the  price  of  the  machine. 
One  of  these  notes  had  been  partly  paid  by  the  persons 
liable  upon  it,  and  the  other  two  remained  unpaid. 

These  defendants,  as  it  appears,  took  proceedings  jointly 
under  the  power  of  sale  contained  in  their  respective  mort- 
gages, and  in  such  proceedings  the  lands  were  sold  for  the 
sum  of  $4,660,  a  sum  much  larger  than  the  sum  required 
to  satisfy  their  mortgages,  and  the  purchase  money  was 
received  by  them  as  vendors. 

There  seems  to  be  no  complaint  as  to  the  distribution 
by  these  defendants  amongst  subsequent  encumbrancers 
and  chargees  upon  the  land  of  the  balance  of  this  purchase 
money  remaining  in  their  hands  after  satisfying  their  own 
mortgagee,  and,  as  I  understand,  all  of  this  balance,  except- 
ing a  very  small  driblet,  was  paid  over  in  such  distribution. 

In  this  distribution  the  defendants  paid  to  the  Sawyer- 
Massey  Company  the  amount  unpaid  upon  the  lien 
on  the  land  held  by  that  company,  being  a  sum  equal  to 
the  sum  of  the  two  unpaid  promissory  notes,  what  was 
unpaid  on  the  other,  and  the  interest  and  accumulations 
thereon,  and  thereupon  by  an  indenture  bearing  date 
February  17th,  1894,  the  Sawyer-Massey  Company 
assigned  and  transferred  all  their  rights  under  the 
agreement  and  all  other  securities  for  all  moneys 
payable  under  the  same  and  all  their  powers  and  remedies 
in  respect  thereof  to  one  Hattie  E.  Nickerson,  who,  it  was 
said,  was  an  execution  creditor  of  the  same  Geoi^e  F. 
Ballagh,  having  her  writs  against  goods  and  lands  in  the 
hands  of  the  sheriff,  but  subsequent,  in  point  of  time,  to 
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all  the  executions  of  the  plaintiffs.     It  was  said  that  this   Judgment, 
assignment  was  intended  to  be  in  trust  for  the  execution  Ferguson,  J. 
creditors  of  George  F.  Ballagh,  but  upon  its  face  it  is  abso- 
lute, and  this  is  all  that  I  know  in  this  regard. 

Hattio  E.  Nickerson  and  these  defendants  were  repre- 
sented by  the  same  solicitor.  The  notes  came  into  his 
hands  and  were  held  by  him. 

In  the  month  of  November,  1894,  the  defendants,  through 
iheir  solicitor,  offered  to  assign  and  deliver  the  notes  to  the 
plaintiff  in  full  of  their  claim.  This  offer  was  in  reply 
to  a  claim  made  by  the  plaintiff  and  the  offer  was  accepted 
by  the  plaintiff,  but  for  some  now  unknown  or  undisclosed 
reason  was  not  carried  into  effect,  which  seems  unfortunate, 
for  had  this  been  done  all  further  trouble  would  have  been 
saved. 

This  charge  upon  the  lands  of  George  F.  Ballagh,  was 
plainly  a  security  for  the  debt  of  Taylor  and  Robert  W. 
Ballagh,  and  as  shewn  by  the  evidence  of  Taylor,  the  debt 
was  his  own  debt  for  it  was  he  who  purchased  and  owned 
the  machine  for  which  it  was  incurred,  and  as  before  stated, 
the  plaintiffs  had  their  charges  upon  these  lands,  such 
charges  being  next  subsequent  to  the  claim  and  charge 
that  the  defendants  paid  off  with  the  surplus  of  purchase 
money  in  their  hands. 

What  the  plaintiffs  say  and  contend  is  that  it  was  the 
duty  of  the  defendants  when  they  paid  and  satisfied  the 
Sawyer- Massey  Company  their  lien  upon  this  land  out  of 
the  purchase  money  thereof  to  get  in  the  notes  that  were 
for  the  same  debt  and  have  these  as  a  surplus  of  the 
proceeds  of  the  sale  for  the  benefit  of  the  plaintiffs,  who 
were  encumbrancers  next  in  order  and  priority,  and  to 
aasign  and  deliver  the  notes  to  the  plaintiffs  to  the  end 
that  the  plaintiffs  might  realize  upon  them  and  apply  the 
proceeds  in  satisfaction  or  on  account  of  their  judgments 
or  rather  their  claims  upon  their  executions  against  the 
lands. 

If  there  had  not  been  these  executions  or  any  executions 
against  the  lands,  and  George  H.  Ballagh  was  himself  the 
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Judgment  claimant  in  respect  of  the  surplus,  it  seems  to  me  scarcely 
Ferguson,  J.  ^P®^  ^  doubt  that  he  could  properly  and  legally  say  to 
these  defendants  that  when  they  paid  th^  debt  of  Taylor 
to  the  Sawyer- Massey  Company  out  of  the  proceeds  of  the 
sale  of  his  land  they  were  bound  to  get  from  that  company 
for  his  benefit  the  other  securities  held  for  the  same  debt, 
and  I  do  not  see  in  the  circumstances  that  exist,  why 
these  plaintiffs,  as  execution  creditors,  having  their  writs 
against  the  lands  should  occupy  a  less  favourable  position. 
The  contention  that  the  notes  became  satisfied  and  dis- 
charged upon  payment  of  the  lien  upon  the  land  is  not, 
I  think,  well  founded.  A  note  is,  as  I  think,  discharged 
by  payment  in  due  course  bj^  or  on  behalf  of  the  person 
primarily  liable  upon  it.  This  did  not  take  place  in  ihe 
present  case.  The  case  Glasscock  v.  BaUs,  24  Q.  B.  D.  13, 
seems  to  me  to  go  far  to  shew  that  the  notes  in  the 
present  case  were  not  discharged  by  the  payment  of  the  lien. 
No  question  was  raised  as  to  whether,  if  the  defendants 
should  have  transferred  the  note  as  contended  by  the 
plaintifis,  such  transfer  should  have  been  to  the  sheriff  or 
to  the  plaintifis  themselves. 

So  far,  I  am  of  the  opinion  that  the  contention  of  the 
plaintiffs  is  correct  and  should  be  given  effect  to. 

The  plaintiffs,  however,  further  contend  that  if  they  had 
had  the  benefit  of  those  notes  when  they  were  first 
demanded  or  asked  for  by  them,  the  full  amount  of  them 
could  have  been  collected  from  Taylor  the  real  debtor,  but 
that  Taylor  has  since  become  insolvent  and  pecuniarily 
worthless,  and  the  value  of  the  benefit  that  they  should 
have  had  is  entirely  lost.  The  evidence  of  Taylor  himself, 
I  think,  fully  supports  this  contention  in  fact. 

The  plaintiffs  claim  large  damages,  but  what  they  really 
contend  for  is  the  amount  of  the  two  unpaid  notes  and  any 
balance  unpaid  on  the  other  one,  interest,  etc. 

I,  however,  agree  in  thinking  that  the  amount  paid  the 
Sawyer-Massey  Company,  $327.73,  is  reasonably  the  proper 
sum  that  the  defendants  should  be  ordered  to  pay  to  the 
plaintiffs,  and  I  think  there  may  be  no  interest  on  this. 
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The  appeal  should,  I  think,  be  allowed,  and  there  should   Judgment, 
be  judgment  for  the  plaintiff,  for  $327.73  with  costs,  but  not  Ferguson,  J. 
interest.     Such  costs  to  include  the  costs  of  the  action  and 
of  both  appeals  &s  well  as  the  costs  of  the  reference. 

Robertson,  J.  :— 

The  Master  has  found  all  the  facts,  which  the  plaintiff 
contends  created  the  liability,  although  the  Master  has 
found  there  was  no  liability  on  the  part  of  the  defendants. 
Shortly  stated  the  facts  seem  to  be  as  follows:  [The 
learned  Judge  here  set  out  the  facts  and  continued.] 

Now,apart  from  the  question  as  to  whether  the  amount  of 
the  claim  of  the  Sawyer- Massey  Company  could  be  consid- 
ered as  surplus  of  the  sale  money,  I  think  there  is  no  doubt 
that  the  notes  in  the  hands  of  George  F.  Ballagh,  who 
would  be  entitled  to  hold  them  against  the  maker,  Taylor, 
were  liable  to  be  seized  by  the  sheriff  under  the  several 
executions  in  his  hands  belonging  to  the  plaintiff  and  his 
co-execution  creditors,  under  sec.  17  of  R.  S.  O.  (1887), 
ch.  64,  the  Execution  Act,  and,  in  that  view  of  it,  the 
plaintiff,  I  think,  was  entitled.  In  strictness  these  notes 
should  have  been  handed  over  by  the  defendants  to  the 
sheriff,  who  could  reseize  upon  them  and  apply  the  pro- 
ceeds on  the  executions  then  in  his  hands,  but  that,  ques- 
tion is  not  raised  before  us,  and  I  take  it  there  is  nothing 
on  that  score  to  prevent  the  plaintiff  recovering.  I  think 
the  evidence  shews  clearly  that  had  these  several  notes 
or  agreements  been  handed  over  to  the  sheriff,  or  to  the 
plaintiff,  at  the  time  they  came  to  the  hands  of  the 
defendants,  or  to  the  hands  of  their  solicitor  which  I  think 
is  the  same  thing,  the  amount  due  could  have  been  collected 
from  Taylor,  but  having  improperly  withheld  them,  and 
disposed  of  them  otherwise,  Taylor  in  the  meantime  has 
become  financially  worthless,  and  these  execution  creditors 
have,  through  the  negligence  or  improper  withholding  of 
the  notes,  lost  the  benefit  that  otherwise  would  have 
accrued  to  them.     I  think,  therefore,  the  appeal  should  be 
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Jaigmmt.  allowed,  and  jadgment  entered  for  the  plaintiff  for 
Robertflon,  J.  S327.73,  the  actual  amount  paid  to  the  Sawyer-Massey 
Company.  As  regards  allowing  interest  on  this  sum,  my 
learned  brothers  have  concluded  that  defendants  should 
not  be  charged  with  such  as  for  damages,  etc.  I  am 
inclined  to  think  that,  although  the  defendants  are  to  be 
treated  as  trustees,  it  is  clear  they  were  guilty  of  a  breach 
of  trust  in  the  way  they  dealt  with  these  notes,  and  for 
that  reason,  it  would  be  only  justice  to  charge  them  with 
the  interest,  but  I  do  not  feel  strong  enough  on  the  point 
to  dissent,  and  therefore,  acquiesce,  but  the  defendants 
should  pay  the  full  costs  of  the  action,  of  the  reference  and 
of  the  appeals. 

A.  H.  F.  L. 


[DIVISIONAL  COURT.] 

The  Canadian   Mutual   Loan    and   Investment  Co. 

V.  NiSBET. 

Receiver — Life  Policy — Security  for  Money — R.S,0,  eh.  77,  see.  IS. 

Theplaintifb,  judgment  creditors,  were  held  entitled  to  a  receivership 
oraer  in  respect  to  the  defendant's  interest  in  a  fully  paid  up  life  policv 
which  he  had  assigned  to  the  plaintiffs  as  security,  reserving  to  himselt 
the  cash  surrender  value  of  the  bonus  additions. 

A  paid  up  policy  is  a  **  security  for  money  **  within  R.S.O.  oh.  77,  sea 
18,  •*  The  Execution  Act." 

Statement  The  Canadian  Mutual  Loan  and  Investment  Company 
were  judgment  creditors  of  the  defendant  Thomas  W. 
Nisbet,  under  a  judgment  of  April  1st,  1897,  for  $7,094.76, 
recovered  in  respect  of  a  mortgage.  They  also  held  as  col- 
lateral security  to  the  mortgage  a  fully  paid  up  policy  for 
$5,000  upon  the  life  of  the  said  Thomas  W.  Nisbet  in  the 
Canada  Life  Assurance  Company.  This  assignment  while 
it  assigned  the  insurance  money,  specially  excepted  the 
bonus  additions  which  might  be  from  time  to  time  paj'able 
in  respect  of  the  policy ;  and  upon  application  to  the  com- 
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pany  as  to  when  such  dividends  would  be  declared  the   Statement, 
secretary  of  the  Life  Insurance  Company  on  March  12th, 

1898,  wrote  as  follows  : — 

"  I  am  in  receipt  of  yours  of  the  11th  inst.,  referring  to 
policy  24684,  Nisbet,  and  may  inform  you  that  the  next 
dividend  will  be  declared  by  this  company  December  31st, 

1899,  of  which  intimation  will  be  given  after  the  annual 
meeting  of  the  company  held  in  1900.  The  last  dividend 
was  declared  in  1895 ;  this  company  declares  but  once  in 
five  years." 

On  or  about  November  22nd,  1899,  the  plaintiffs  applied 
ex  parte  to  Robertsox,  J.,  for,  and  obtained  an  interim 
order  appointing  them  receivers  to  the  extent  of  their  claim 
of  any  bonus  or  dividend  which  might  then  be  or  might 
thereafter  become  due  or  accruing  due  from  the  Canada 
Life  Assurance  Company  to  Nisbet  in  respect  to  the 
policy  which  order  was  on  December  19th,  1899,  made 
permanent  by  Falconbridge,  J. 

The  defendant  Nisbet  appealed,  and  the  motion  was 
argued  on  February  7th,  1900,  before  Meredith,  C.J., 
Rose,  and  MacMahon,  JJ. 

J,  H.  MosR,  for  the  defendant,  contended  that  there  was 
nothing  to  receive,  and  cited  :  Holmes  v.  Millage,  [1893] 
1  Q.  B.  551 ;  Central  Bank  v.  Ellis  (1896).  27  O.  R.  583  ; 
Bain  v.  jEtna  Life  Ins.  Oo.  (1890),  20  0.  R.  6  ;  PHtchett 
v.  English  and  Colonial  Syndicate,  [1899]  2  Q.  B.  429. 

A.  McLean  MacdoneU,  for  the  plaintiffs,  referred  to : 
Beamish  v.  Stephenson  (1886),  18  L.  R.  Jr.  319 ;  Webb  v. 
Stanton  (1883),  11  Q.  B.  D.,  at  p.  526  ;  Tyrrell  v.  Painton, 
[1895]  1  Q.  B.  202 ;  Weekes  v.  Frawley  (1893).  23  0.  R., 
at  p.  238;  Kirk  v.  Burgess  (1888),  15  0.  R,  at  p.  610; 
McLean  v.  Bruce  (1891),  14  P.  R,  at  p.  202;  Bryant  v. 
Btta(1878),  10  Ch.  D.  153. 

The  judgment  of  the  Court  was  delivered  on  February 
15tb,  1900,  by 

73 — ^vol.  XXXI.  o.R. 
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.J^ndgment.    MEREDITH,  C.  J. : — 

Meredith, 

^'"^^  The  order  appealed  from  may,  I  think,  be  supported 

without  contravening  anything  which  was  decided  in 
Central  Bank  v.  Ellis,  27  O.  R.  583,  and  the  Eng- 
lish authorities,  which  were  followed  in  that  case  upon 
the  short  ground  that  the  policy  of  insurance  in  respect  of 
which  the  respondents  desire  the  appointment  of  a 
receiver,  would  have  been  exigible  in  execution,  as  a 
*'  security  for  money  '*  belonging  to  the  defendant,  under 
sec.  18  of  the  Execution  Act,  R.  S.  O.  ch.  77,  but  for  the 
assignment  of  it  to  the  respondents  as  security  for  a  debt 
due  to  them  and  the  provision  of  the  assignment  entitling 
the  defendant  to  receive  from  time  to  time  the  cash  sur- 
render value  of  the  bonus  additions  to  the  policy,  which  if 
not  so  surrendered,  according  to  its  terms  become  payable 
when  the  policy  "  becomes  a  claim  "  by  the  death  of  the 
assured,  and  that  these  circumstances  give  the  respondents 
the  right  to  invoke  the  aid  of  the  Court  to  enable  them  to 
reach  the  defendant's  interest  in  the  policy. 

In  Weekes  v.  FrawUy,  23  0.  R.  235,  the  Chancellor 
adopting  the  view  of  the  Irish  Courts  in  the  cases  of 
Alleyne  v.  Darcy  (1855),  5  Ir.  Ch.56,  and  in  In  re  Saiyenfs 
Trusts  (1879),  7  L.  R.  (Ir.)  66,  in  preference  to  what  is 
reported  to  have  been  decided  by  the  Master  of  the  Rolls 
in  Stokoe  v.  Cowan  (1861),  29  Beav.  637,  came  to  the  con- 
clusion that  a  policy  of  insurance  on  the  life  of  the  judg- 
ment debtor  on  which  premiums  had  yet  to  be  paid  for 
several  years,  was  not  exigible  in  execution  under  sec  18 
of  the  Execution  Act. 

It  is  unnecessary  to  consider  whether  that  conclusion 
was  a  correct  one,  for,  assuming  it  to  have  been,  1  am  of 
opinion  as  I  have  said  that  the  policy  in  question  in 
this  case  would  have  been  exigible  in  execution  but  for  the 
circumstances  to  which  I  have  referred.  It  is  what  is 
termed  a  "life  ten  payments  policy,"  the  assured  paying 
ten  annual  payments  ;  and  the  policy  has  become  a  paid  up 
one,  the  ten  payments  stipulated  for  having  been  made. 
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The  main,  and  indeed  I  think,  the  only  reason,  why  Judgment, 
such  policies  as  were  in  question  in  Weekes  v.  Frawley  and  Meredith, 
the  two  Irish  cases  were  held  not  to  be  "  securities  for  ^'^* 
money "  within  the  meaning  of  the  Acts  applicable,  was 
that  the  machinery  provided  by  them  for  realizing  the 
securities  dealt  with  by  the  Acts,  was  inapplicable  to  a 
policy  on  the  life  of  the  debtor  on  which  premiums  had 
yet  to  be  paid.  "  How,"  it  was  said  by  the  Lord  Chancellor 
in  Alleyne  v.  Darcy,  5  Ir.  Ch.,  at  p.  62,  "is  the  sheriff  to 
pay  the  premiums,  or  (not  being  entitled  to  sell),  how  can 
he  in  any  way  make  it  available ; "  but  he  added,  "  the 
provisions  of  the  statute  might  perhaps  be  applicable  to  a 
policy  due  and  payable  at  once ;  as  to  that  case  I  shall  say 
nothing ;  but  this  is  one  not  to  be  payable  for  a  consider- 
able time,  and  I  cannot  think  it  to  be  within  the  meaning 
of  the  Act." 

The  reason  which  suggested  to  the  Lord  Chancellor's 
mind  this  qualification,  though  not  applying  in  terms  to  a 
paid  up  policy,  seems  to  me  to  be  equally  applicable  to 
such  a  policy,  as  to  the  one  he  had  in  mind,  and  I  see 
nothing  in  the  provisions  of  the  Act  which  should  lead  to 
the  conclusion  that  a  paid  up  policy  is  not  a  "  security  for 
money,"  within  the  meaning  of  the  Act.  The  sheriff  is  to 
retain  the  security  for  money  which  he  seizes  as  security 
for  the  amount  directed  to  be  levied,  and  is  authorized  to 
sue  in  his  own  name  for  the  sums  secured  by  it  when  the 
time  for  payment  has  amved. 

Such  a  policy  has  become  an  unconditional  obligation 
of  the  insured  for  the  payment  of  the  sum  insured  on  the 
death  of  the  insurer,  and  I  can  see  no  substantial  difference 
between  such  an  obligation  and  one  by  which  another  has 
become  bound  for  the  payment  of  a  sum  of  money  to  the 
personal  representatives  of  the  judgment  debtor  on  his 
death  happening,  or  indeed  at  any  other  time  not  in  any 
way  dependent  upon  his  death. 

Upon  the  question  as  to  whether  apart  from  the  context 
a  policy  of  life  insurance  falls  within  the  description 
^'  securities  for  money  " :  Lawrance  v.  GaUiuorthy  (1857), 
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Jttdgmqnt.   8  Jur.  N.  S.  1049  ;  Bank  of  Montreal  v.  McTavish  (1867)^ 
Meredith,    13  Gr.  396  (a  fire  policy),  may  be  referred  to. 
^'^*  If  I  am  right  in  this  view,  the  respondents'  case  is  brought 

within  the  rule  stated  by  Lord  Redesdale,  at  p.  148  of  his 
work  on  Pleading  (Mitford  on  Pleading,  6th  ed.),  which  i» 
referred  to  with  approval  in  Neate  v.  The  Duke  of  MarU 
borough  (1838),  3  M.  &  Or.  407,  and  Harris  v.  Beauchamp^ 
[1894]  1  Q.  B.,at  pp.  807,  808,  and  the  respondents'  right  ta 
obtain  the  benefit  of  the  defendant's  interest  in  the  policy 
under  ordinary  process  being  defeated  by  a  prior  title — 
that  of  his  assignee — not  extending  to  the  whole  interest 
of  the  defendant  in  the  property  upon  which  the  judgment- 
is  proposed  to  be  executed,  they  are  entitled  to  the  aid  of 
the  Court  to  enable  them  to  reach  it. 

The  appeal  must,  therefore,  be  dismissed,  but  the  costs  of 
the  motions  and  of  the  appeal  ought  not,  I  think,  as  a 
matter  of  course  to  be  given  to  the  respondents.  It  may 
be  that  nothing  will  be  realized  by  the  proceeding  which 
has  been  taken  because  a  reversionary  dividend  may  not 
be  declared  or  become  payable,  the  insurance  company,  if  it 
has  the  option  to  do  it  or  not,  may  not  be  willing  to 
accept  a  surrender  of  the  reversionary  dividend  if  one  ia 
declared,  or  the  defendant  may  not  elect  to  surrender  it 
for  a  cash  payment.  The  costs  will  therefore  be  reserved  to 
be  dealt  with  by  a  Judge  in  Chambers  after  it  has  been 
ascertained  whether  anything,  and  if  so,  what,  has  been 
realized  as  a  result  of  these  proceedings.  If  the  result  be 
that  nothing, or  but  a  trifling  sum  is  realized,  the  respondents 
ought  certainly  not  to  get  their  costs,  if,  indeed,  they  ought 
not  to  pay  the  costs  of  the  defendant. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Lees  v.  Ottawa  and  New  York  R  W.  Co. 

Railways — ToUs  Not  Fixed  by  Governor-General— PetuiUy — Bight  to 
Recover  Back—Sl  Vict,  eh.  £9,  see.  g£7  (D,)— County  Court  A^^peal^ 
SeUing  Dmmi—R,8.0,  eh.  66,  sec.  67— Cons.  Rule  796. 

The  fact  that  a  railway  company  has  not  had  its  tolls  approved  by  the 
Governor-General  under  51  Vict.  ch.  29,  sec.  227  (D.),  does  not  in  itself 
entitle  a  passenger  who  has  paid  snch  tolls  to  recover  three  times  the 
amoont  under  section  290,  m  the  absence  of  evidence  that  the  fares 
charged  were  nnreasoDable  or  excessive  ;  nor  is  sach  passenger  entitled 
to  recover  back  the  amount  so  paid  by  him  as  paid  under  a  mistake  of 
fact,  where  it  was  such  as  in  equity  and  good  conscience  he  ought  to 
have  paid. 

Neither  R.S.O.  ch.  55,  sec.  57,  nor  Con.  Rule  795,  prohibit  a  County 
Court  appeal  being  set  down  to  be  heard  for  a  sitting  of  the  Divisional 
Court,  commencing  within  thirty  days  from  the  decision  complained  of. 

This  was  an  appeal  by  the  defendants  from  the  judg-  Statement, 
ment  of  the  junior  Judge  of  the  County  Court  of  the 
€ounty  of  Carleton,  in  this  action  which  was  brought  to 
recover  money  paid  for  railway  fares,  and  damages,  under 
the  Railway  Act,  61  Vict.  ch.  29  (D.),  under  the  circum- 
stances stated  in  the  judgment. 

The  appeal  was  argued  on  February  oth,  1900,  before 
Meredith,  C.  J.,  Rose,  and  MacMahon,  JJ. 

Ou/rle,  for  the  defendants,  contended  that  61  Vict.  ch.  29, 
sec.  227  (D.),  did  not  take  away  the  common  law  right  of  a 
carrier  to  charge  for  services,  but  only  regulated  the  right 
to  collect  them  by  action,  or  enforcement  of  lien ;  that  the 
payments  were  voluntary,  and  made  with  knowledge  of 
the  circumstances,  and  the  plaintiff  must  be  deemed  to 
have  acquiesced  in  the  charges  made :  Killmer  v.  New  York 
Central  R.  R.  Co.  (1885),  100  N.Y.  396 ;  BiWie  v. 
JDumley  (1802),  2  East  469 ;  that  the  money  was  equit-^ 
ably  due,  and  could  not  be  recovered  back  :  Bize  v. 
Dickason  (1786),  1  T.  R  286 ;  Fairer  v.  Arundel  (1772), 
2  Wm.  BI.  824 ;  and  that  there  was  no  evidence  that  the 
•charges  were  unjust  or  extortionate  within  section  290. 
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The  plaintiff,  in  person,contended  that  the  defendants  had 
no  right  except  under  the  statute,  and  therefore,  no  right 
to  levy  the  tolls  here ;  that  in  the  public  interest  railways 
should  be  held  strictly  to  the  law  in  these  respects ;  that 
the  common  law  right  was  taken  away  by  the  statute ; 
that  anyone  injured  by  contravention  of  section  227,  was 
protected  by  section  290  ;  that  rights  here  being  statutory, 
the  cases  on  the  common  law  right  to  recover  back  money 
paid  did  not  apply,  and  that  the  fares  here  were  paid  in 
ignorance  of  the  fact  on  which  he  now  relied. 

The  judgment  of  the  Court  was  delivered  on  February 
19th,  1900,  by 

Meredith,  C.  J.: — 

This  is  an  appeal  by  the  defendant  from  the  judgment 
after  trial  of  the  action,  of  the  junior  Judge  of  the  County 
Court  of  the  county  of  Carleton,  in  favour  of  the  plaintiff. 

The  defendant  company  operates  a  line  of  railway  from 
Ottawa  to  Cornwall  and  its  by-law  fixing  the  tolls  to  be 
demanded  and  taken  for  passengers  and  goods  transported 
upon  the  railway  was  not  approved  by  the  Gtovemor  in 
Council  pursuant  to  the  provisions  of  the  Railway  Act,. 
51  Vict  ch.  29  (D.),  until  October  24th,  1899. 

The  plaintiff  from  July  30th,  1898,  to  May  20th,  1899^ 
was  a  passenger  on  the  railway,  most  of  his  joumejrs 
being  between  Ottawa  and  Russell ;  and  the  fares  paid  by 
him  during  that  period  amounted  to  $4?9.96. 

Down  to  early  in  March,  1899,  the  second  class  fare 
between  the  points  named,  a  distance  of  20  y^o  miles,  was 
50  cents  for  a  "  single  "  passage,  and  the  first  class  70  cents 
for  a  single,  and  $1.20  for  a  return  passage  ;  but  after  that 
date  the  second  class  rate  was  discontinued.  The  plaintiff 
never  paid  more  than  50  cents  for  a  single  or  $1.20 
for  a  return  passage,  except  on  two  occasions,  the  6th  and 
13th  of  May,  1899,  when  he  paid  70  cents  for  a  single 
passage.  All  these  fares  were  paid  without  objection,  except 


XXXL]  lees  v.  OTTAWA  AND  NEW  YORK  R.  W.  CO.  569 

on  one  occasion  (May  6th,  1899),  when,  having  offered  the    Judgment, 
conductor,  in  payment  of  his  fare,  50  cents,  the  plaintiff    Meredith, 
was  informed  that  that  rate  was  withdrawn  and  that  he       ^'^* 
would  have  to  pay  70  cents,  which  he  did. 

The  plaintiff  had  on  March  10th  written  to  the 
company's  general  passenger  agent  stating  that  he  had 
been  paying  the  second  class  fare  of  50  cents  each  way, 
that  he  considered  that  his  regular  patronage  of  the  road 
entitled  him  to  a  better  rate,  but  that  instead  of  getting  one 
the  company  had  abolished  the  second  class  rate  and 
obliged  him  to  pay  $1.20  for  a  return  ticket,  and  asking  to 
be  granted  a  family  commutation  ticket,  the  rate  suggested 
for  it  being  30  cents  a  trip,  or  a  reduced  rate,  and  pointing 
out  certain  advantages  that  would  accrue  to  the  company 
if  it  complied  with  his  request. 

The  company  on  April  13th,  1899,  informed  the 
plaintiff  by  letter  of  that  date  that  it  would  not  comply 
with  his  request,  and  on  the  following  day  he  wrote  to  the 
Department  of  Railways  and  Canals  for  information  as  to 
whether  the  company's  by-law  fixing  the  tolls  had  been 
approved  by  the  Governor  in  Council,  and  having  on  the 
17th  of  the  same  month  received  a  reply  in  the  negative,  he, 
on  the  following  day,  wrote  to  the  company's  general  mana- 
ger telling  him  of  this,  demanding  payment  of  $45.75,  the 
amount  paid  by  him  for  fares,  and  three  times  that  amount 
in  addition,  which  he  claimed  to  be  entitled  to  under  section 
290  of  the  Railway  Act,  and  notifying  the  company  that 
unless  the  claim  was  paid  within  five  days  he  would  take 
legal  proceedings  to  recover  it.  The  company  not  having 
complied  with  this  demand,  the  action  was  brought,  and  by 
the  judgment  appealed  from  the  plaintiff  has  recovered 
against  the  defendants  $49.55  for  the  fares  paid  and  $148.65 
for  the  *'  penalty  "  under  the  statute,  with  costs,  and  from 
that  judgment  the  present  appeal  is  brought. 
'  Some  testimony  was  given  at  the  trial  for  the  purpose 
of  shewing  that  the  rates  charged  to  the  plaintiff  were 
excessive,  but  there  is  no  finding  by  the  learned  Jud^^e  as 
to  this,  and  a  finding  in  favour  of  the  plaintiff  would  not 
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jndgmeot.   have  been  warranted  by  the  evidence.    The  judfpnent 

Meredith,    niust,  therefore,  be  supported,  if  at  all,  solely  on  the  want 

^'^'       of  a  by-law  fixing  the   tolls  approved  by  the  Governor 

General  and  notified  in  the  Canada  Gazette  according  to 

the  requirements  of  section  227  of  the  Act,  and  upon  the 

provisions  of  section  290. 

It  was  argued  for  the  respondent  that  the  fares  were 
paid  under  a  mistake  of  fact,  and  that  he  was,  therefore, 
entitled  to  recover  them  as  money  had  and  received  by 
the  company  to  his  use. 

I  am  by  no  means  satisfied  that  the  fares  were  paid 
under  a  mistake  of  fact,  but  assuming  them  to  have  been, 
the  respondent  is  not  entitled  to  recover  them  as  money 
had  and  received,  because,  though  the  law  would  possibly 
not  have  compelled  him  to  pay  them,  what  he  paid  was 
but  a  just  compensation  for  the  services  which  the  com- 
pany performed  for  him  in  consideration  of  it,  and  there- 
fore, "  in  equity  and  conscience,"  ought  to  have  been  paid 
by  him. 

It  is  well  settled  law  and  so  long  ago  as  the  year  1786 
it  was  stated  by  Lord  Mansfield  to  have  always  been  the 
rule,  "  that  if  a  man  has  actually  paid  what  the  law  woald 
not  have  compelled  him  to  pay,  but  what  in  equity  and 
conscience  he  ought,  he  cannot  recover  it  back  again  in  an 
action  for  money  had  and  received  *':  Bize  v.  Dichason^ 
1  T.  R,  at  p.  286. 

It  is,  in  the  view  I  have  taken,  unnecessary  to  decide  what 
the  effect  of  section  227  is.  Prior  to  the  Act  of  1888  (51 
Vict.  eh.  29),  the  coiresponding  section  of  the  Act  then  in 
force  did  not  contain  the  words  "  nor  shall  any  company 
levy  or  collect  any  money  for  services  as  a  common  carrier 
except  subject  to  the  provisions  of  this  Act."  Theae 
words  were  added  because  it  was  taken  to  be  the  law,  as 
stated  by  Mr.  Justice  Morrison,  in  delivering  the  judg- 
ment of  the  Court  in  Scott  v.  Midland  IL  W.  Co, 
<1873),  33  U.  C.  R.,  at  p.  595,  that  where  a  company  had 
not  submitted  its  tolls  for  the  sanction  of  the  Governor 
General   in    Council,   it   might,  nevertheless,   collect  for 
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services  rendered  as  a  common  carrier,  and  it  was  thought  Judgment, 
that  companies  should  not  be  allowed  to  evade  the  prin-    Meredith, 
ciple  of  the  law  by  simply  withholding  their  tariff  and  then       .  ^'^' 
charing  excessive  rates  as  common  carriers  (House   of 
Commons  Debates,  1888,  p.  1430)  and  therefore,  the  words 
I  have  quoted  were  added  to  the  section. 

It  may  be  open  to  question  whether  the  words  which 
were  added  do  more  than  apply  the  provisions  of  the  Act 
«s  to  the  manner  in  which  the  tolls  are  to  be  regulated  to 
the  charges  for  services  as  common  carriers,  and  the 
<lifference  in  the  language  of  the  two  branches  t)f  the 
section  lends  colour  to  the  view  that  that  was  the  intention 
of  the  Legislature.  I  refer  to  the  point  because  the  effect 
of  the  section  was  discussed  in  argument,  but  it  is,  as  I 
have  said,  unnecessary  to  express  any  opinion  upon  it. 

It  is  plain,  I  think,  that  the  theory  upon  which  the 
miction  to  recover  back  the  moneys  paid  by  the  respondent 
was  brought  cannot  be  supported.  To  give  effect  to  it 
would  be  to  hold  that  a  company  whose  tariff  has  not  been 
'4sanctioned  by  the  Governor  General  must  not  carry  on  its 
business  and  is  not  at  liberty  even  to  make  special  con- 
tracts with  persons  who  may  be  desirous  of  using  the 
railway  for  the  purpose  of  travel  or  for  the  carriage  of 
goods,  for  the  service  which  is  desired,  and  that  if  it  does 
so,  though  the  service  is  performed  and  the  charge  made 
for  it,  which  has  been  paid,  is  a  reasonable  one,  the  person 
who  has  got  the  benefit  of  it  may  recover  back  what  he 
has  paid,  and  for  such  a  proposition  I  can  find  no  warrant 
in  the  provisions  of  the  Act. 

There  remains  the  question  whether  the  respondent  is 
entitled  to  recover  under  section  290,  and  I  think  that  he  is 
not.  Having  come  to  the  conclusion  that  there  is  nothing 
to  shew  that  the  fares  charged  were  unreasonable  or 
-excessive,  it  must  follow  that  they  are  neither  unjust  nor 
extortionate.  The  language  of  the  section  is  entirely 
opposed  to  the  idea  that  it  w&s  intended  to  apply  to  such 
«  case  as  that  in  question  here,  even  if  it  be  assumed  that 
the  company  had  no  right  to  collect  the  fares  from  persons 
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Judgment,    willing  to  pay  them.     It  would  certainly  be  an  anomaly  to 

Meredith,    speak  of  the  receipt  of  a  sum  which  ought  in  equity  and 

^'^'       conscience  to  have  been  paid,  though  its  payment  could 

not  be  compelled,  as  an  unjust  or  extortionate  exaction,  or 

the  sum  paid  as  one  unjustly  exacted. 

In  my  opinion  the  plaintiff's  case  entirely  failed  and  his 
action  should  have  been  dismissed. 

The  appeal  must  therefore  be  allowed  with  costs,  and 
the  judgment  entered  in  the  Court  below  set  aside  and  in 
lieu  thereof  judgment  be  entered  dismissing  the  action 
with  costs. 

Two  objections  were  made  by  the  respondent  to  the 
competency  of  the  appeal,  i.e.,  that  the  original  pleadings 
were  not  certified  but  only  copies  of  them,  and  that  the 
appeal  was  set  down  for  too  early  a  date,  having  been  set 
down  for  a  sittings  of  the  Divisional  Court  which  com- 
menced within  thirty  days  from  the  decision  complained 
of,  although  section  57  of  the  County  Courts  Act  and  Con. 
Rule  795,  provide  that  it  shall  be  set  down  for  the  first 
sittings  which  commence  after  the  thirty  days. 

We  do  not  think  that  either  objection  is  entitled  to 
prevail. 

It  is  the  Rule  and  not  the  statute  which  requires  the 
original  pleadings  to  be  certified,  and  it  is  clear  that  we 
may  dispense  with  what  the  Rules  require  to  be  done,  or 
permit  it  to  be  done  nunc  pro  tunc. 

The  provision  of  the  statute  and  Rule  as  to  setting  down 
was  designed  to  prevent  the  appeal  being  unduly  delayed, 
and  is  to  be  read  as  providing  that  the  setting  down  is  to 
be  not  later  than  for  the  first  sittings  which  commences 
after  the  expiration  of  thirty  days  from  the  decision 
complained  of. 

A.  H.  F.  L. 
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King  et  al.  v.  Rogers  et  al. 

I/inutoUion  of  Actumti — Acknoioledgment  in  Writing — Revival  of  Liability 
—Agent  of  Executor — Letter  to  Third  Person — AdmissibtUty, 

The  executor  of  the  will  of  ooe  of  the  joint  makers  of  a  promissory  note 
proved  the  will  after  the  debt  on  the  note  as  against  the  testator  or  his 
estate  had  become  barred  by  the  Statute  of  Limitations.  The  will 
directed  that  all  the  testator's  jnst  debts  should  be  paid  by  his  executors 
as  soon  as  possible  after  his  death.  The  executor,  who  lived  out  of 
Ontario,  executed  a  power  of  attorney  to  the  other  joint  maker  of  the 
note,  who  was  primarily  liable  on  it,  and  against  whom  it  had  been 
kept  alive  by  payments,  to  enable  him  in  G&tario  "to  do  all  things 
which  might  be  legally  requisite  for  the  due  proving  and  carrying  out 
of  the  provisions"  of  the  will— the  executor  having  at  this  time  no 
knowledge  of  the  note : — 

Seldf  that  a  letter  written  by  the  surviving  maker  shortly  after  the  exe- 
cution of  the  power  of  attorney,  even  if  in  its  terms  sumcient,  was  not 
such  an  acknowledgment,  within  R.  S.  0.  ch.  146,  sec.  1,  as  would 
revive  the  liability  ;  for  there  was  no  trust  created  by  the  will  for  the 
X>ayment  of  debts,  nor  was  there  any  legal  obligation  on  the  part  of  the 
executor  to  pay  statute-barred  debts,  and  the  surviving  maker  was  not 
an  agent  "duly  authorized"  to  exercise  the  discretion  which  an  execu- 
tor has  to  pay  such  debts. 

Three  years  Later  the  executor  wrote  to  the  holder  of  the  note  to  the  effect 
that  the  holder  ought  to  look  to  the  surviving  maker  for  payment,  as 

'     he  was  now  doing  well : — 

Seldf  that  this  was  not  such  a  recognition  as  amounted  to  a  promise  or 
undertakinff  to  pay. 

Just  before  this  action  was  brought,  the  executor  wrote  to  the  plaintiffs' 
solicitors  asking  them  not  to  take  any  further  step  till  he  could  hear 
from  the  surviving  maker;  and  to  the  latter  he  wrote  :  "  The  debt  is 
owing,  and  they  are  anxious  to  get  their  estate  settled  up : " — 

Held,  insufficient  as  an  acknowledgment,  and  that  the  letter  to  a  third 
person — not  the  creditor — was  not  admissible. 

Cfoodman  v.  Bayes  (1890),  17  A.  B.  528,  followed. 

Action  by  William  C.  King  and  Charles  A.  Windatt,  Statement, 
executors  of  the  last  will  of  Abraham  Younie,  deceased, 
against  Charles  Rogers,  personally,  and  against  William  H. 
Elford,  as  executor  of  the  last  will  of  William  Elford, 
deceased,  to  recover  the  sum  of  $1,517.92,  alleged  to  be 
due  upon  a  promissory  note  dated  the  1st  April,  1884, 
made  by  the  defendant  Rogers  and  William  Elford, 
deceased,  in  favour  of  Abraham  Younie,  deceased,  for 
$1,000,  payable  nine  months  after  the  date  thereof,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum. 

The  action  was  begun  on  the  28th  November,  1899. 

The  statement  of  claim  alleged  that  the  defendant 
Rogers  and  William  Elford,  deceased,  had  made  certain 
specified  payments  on  the  note,  at  different  times  up  to 
January,  1896. 
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Stetement.       The  defendant  Rogers  did  not  defend  the  action. 

The  defendant  William  H.  Elford  denied  that  either  he 
or  his  testator  had  ever  made  any  payment  on  account  of 
the  note,  and  set  up  the  Statute  of  Limitations. 

The  plaintiffs  replied  that  the  late  William  Elford  by  his 
will  directed  payment  of  his  debts,  and  the  defendant 
William  H.  Elford,  who  resided  in  Manitoba,  constituted 
and  appointed  the  defendant  Rogers  his  attorney  and 
agent  for  the  purpose  of  proving  and  carrying  out  the 
provisions  of  the  will,  and  ever  since  the  death  of  William 
Elford  the  defendant  Rogers  had  acted  as  such  attorney 
and  agent  and  in  the  place  and  stead  of  the  defendant 
William  H.  Elford  in  all  matters  relating  to  the  winding- 
up  of  the  estate  of  William  Elford,  deceased ;  that  William 
Elford  in  his  lifetime  paid  to  Abraham  Younie  the  follow- 
ing sums  on  account  of  the  note,  viz.,  $2d  on  the  3rd 
July,  1894,  $75  on  the  9th  August,  1894,  and  $45  on 
the  31st  July,  1895,  and  the  defendant  William  H. 
Elford,  by  his  attorney  and  agent,  the  defendant  Rogers, 
after  the  death  of  William  Elford,  and  on  the  21st 
January,  1896,  paid  to  Abraham  Tounie  $25  on  account 
of  the  note ;  and  that  the  defendant  William  H.  Elford 
acknowledged  his  liability  as  executor  and  the  liability  of 
the  estate  of  William  Elford  on  the  note  by  a  writing 
under  the  hand  of  his  attorney  and  agent,  the  defendant 
Rogers,  dated  7th  November,  1896;  and  in  or  about 
the  year  1898  the  defendant  William  H.  Elford  further 
acknowledged  his  liability  as  executor  and  the  liability  of 
the  estate  in  the  note  by  a  letter  written  to  the  plaintiif 
King. 

The  action  was  tried  before  Boyd,  C,  without  a  jury,  at 
Toronto,  on  the  9th  April,  1900. 

The  facts  are  stated  in  the  judgment. 

D.  E.  Tkomaon,  Q.  C,  and  W.  N.  TUley,  for  the  plain- 
tiffs. 
F.  E.  Hodgina,  for  the  defendant  Elford. 
The  defendant  Rogers  was  not  represented. 
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Boyd,  C,  at  the  conclusion  of  the  hearing,  ruled  that  Jadgment. 
the  note  had  not  been  kept  alive  by  payments  as  against     Boyd,  C. 
the  Elford   estate,  and  reserved  judgment  as  to  other 
points. 

April  17, 1900.    Boyd,  C.  :— 

As  against  the  executor  defendant  the  note  is  outlawed 
unless  the  papers  relied  on  form  a  sufficient  acknowledg- 
ment under  the  statute  B.  S.  O.  ch.  146,  sec.  1.  The 
cases  have  defined  clearly  enough  what  is  requisite  in 
order  to  revive  the  liability  after  the  expiry  of  six  years. 
One  of  three  things  must  be  proved :  (1)  A  distinct 
acknowledgment  of  the  debt ;  (2)  a  distinct  promise  to 
pay  the  debt ;  or  (3)  a  conditional  promise  as  to  which  the 
condition  has  happened.  The  present  case  falls  under  the 
first  head,  of  acknowledgment.  That  is  to  say,  can  there 
be  found  under  the  hand  of  the  defendant  or  his  duly 
authorized  agent  an  absolute  unconditional  acknowledg- 
ment that  the  sum  is  due,  from  which  a  promise  to  pay  is 
to  be  fairly  implied  ?  The  difficulty  arises  as  to  the  appli- 
cation of  the  judicial  canons  to  the  particular  writings — 
complicated  by  decisions  varying  according  to  the  amount 
of  favour  or  disfavour  with  which  the  defence  of  the 
Statute  of  Limitations  is  regarded  by  the  particular  Judge. 

Passing  to  the  circumstances  of  this  case,  it  appears  that 
the  will  of  William  Elford  directs  all  his  just  debts  to  be 
paid  by  his  executors  as  soon  as  possible  after  his  death. 
Of  the  two  executors  only  one,  the  defendant,  proved  the 
will,  and  at  that  time  the  claim  on  this  note  was  barred 
by  the  statute.  I  infer  that  the  will  was  proved  in  Mani- 
toba, where  the  executor  lived,  before  proof  was  had  in 
Ontario.*  In  February,  1896,  the  sole  executor,  living  at 
Carman,  Manitoba,  executed  a  power  of  attorney  to  his 

^William  Elford  died  on  the  20th  October,  1895,  and  probate  of  his 
will  wan  granted  to  the  defendant  William  H.  Elford  on  the  10th 
Febrotury,  1896. 
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Jndgman*.  brother-in-law,  the  defendant  Rogers,  who  was  primarily 
Boyd,  C.  liable  on  the  note,  and  against  whom  it  was  kept  alive  by 
payments.  This  was  to  enable  Rogers  in  Ontario  "  to  do 
all  things  which  might  be  legally  requisite  and  necessary 
for  the  due  proving  and  carrying  out  of  the  provisions  "  of 
the  Elford  will. 

The  defendant  Elford  had  at  this  time  no  knowledge  of 
the  note  sued  on,  and  was  ixot  made  aware  of  it  till 
January,  1897,  when  he  paid  a  visit  to  Ontario.  In 
November,  1896,  the  plaintiff,  believing  Rogers  to  be  an 
executor  of  the  Elford  estate,  wrote  him  about  the  note 
and  received  an  answer  in  these  words :  "  In  reference  to 
Mr.  Younie's  estate.  I  don't  think  I  will  be  able  to  do 
anything  till  December  next.  We  expect  to  get  the  Elford 
estate  settled  up  then — the  executor  is  coming  home 
before  Christmas;  then  we  will  settle  up  all  business." 

Now  there  was  no  trust  created  by  the  will  for  the  pay- 
ment of  debts,  nor  was  there  any  legal  obligation  on 
the  part  of  the  executor  to  pay  statute-barred  debts, 
though  he  might  exercise  his  discretion  to  do  so :  Midgley 
v.  Midgley,  [1893]  3  Ch.  282.  I  do  not  think  this  discre- 
tionary function  was,  in  the  circumstances,  transferred  to 
the  attorney  so  as  to  authorize  him  to  acknowledge  it, 
particularly  as  the  executor  was  himself  in  ignorance  of 
any  such  claim.  This  agent  was  not  "  duly  authorized  " 
within  the  meaning  of  the  statute,  and  the  dealing  with  this 
outlawed  note  was  not  "  legally  requisite  or  necessary  for 
carrying  out  the  will,"  within  the  meaning  of  the  power  of 
attorney. 

But  assume  that  Rogers  was  so  authorized  ;  I  should 
not  be  disposed  to  find  any  acknowledgment  of  debt 
made  by  the  executor.  The  letter  is  ambiguous,  and  there 
is  no  evidence  to  clear  the  ambiguity.  Who  is  meant  by 
"  we  expect "  ?  It  may  be  the  writer  and  his  wife,  who 
was  to  get  something  out  of  the  Elford  estate.  **  The 
executor  coming  home  "  is  spoken  of  rather  in  api)osition 
to  the  writer.  The  "  settling  up  of  all  business  "  relates 
rather  to  the  "  settling  up  of  the  Elford  estate  "  than  to 
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the  paying  of  the  note,  alluding  to  which  the  writer  says,  Jodgment. 
*'I  will  not  be  able  to  do  anything  till  December  next :  '*  Boyd,  O* 
Smith  V.  Thome  (1852),  18  Q.  B.  134. 

The  next  matter  to  be  considered  is  that  the  plaintiff 
writes  to  Elford  about  the  note  in  April,  1899,  and  the 
defendant's  answer  is  said  to  be  in  substance  (the  letter 
being  lost)  that  "  he  thinks  King  ought  to  look  to  Rogers 
for  payment,  as  he  understands  Rogers  is  now  doing  well." 
But  the  implication  I  should  draw  from  that  is  that  the 
defendant  thinks  that  he  ought  not  to  be  looked  to  for 
payment.  There  is,  no  doubt,  some  recognition  of  the 
debt,  but  that  is  not  enough — there  must  be  such  a  recog- 
nition as  amounts  to  a  promise  or  undertaking  to  pay  it: 
Be  Hindmarsh  (1860),  1  Dr.  &  Sm.  at  p.  133.  See  also 
Holland  v.  Clark  (184.1),  1  Y.  &  Coll.  C.  C.  151 ;  Green  v. 
Humphreys  (1884),  26  Ch.  D.  at  p.  480 ;  Poynder  v.  Bluck 
(1837),  5  Dowl.  570 ;  Rackham  v.  Marriott  (1857),  2  H.  & 
N.  196. 

The  last  correspondence  passes  between  the  plaintiffs' 
solicitors  and  the  executor  defendant  and  between  the 
co-defendants.  In  answer  to  the  solicitors'  letter  before 
action,  Elford  writes  on  31st  August,  1899 :  **  I  would 
ask  you  not  to  take  any  further  step  till  J  can  hear 
from  Charles  Rogers,  to  whom  I  have  written  concerning 
the  matter."  That  by  itself  appears  to  amount  to  nothing 
except  a  request  that  the  matter  of  litigation  stand  in 
abeyance  for  a  season  :  Jupp  v.  Powell  (1884),  Ca.  &  Ell. 
349,  affirmed  on  appeal. 

Nor  do  J  think  that  this  can  be  eked  out  by  seeking  to 
incorporate  with  it  the  contemporaneous  letter  to  Rogers. 
In  that  Elford  says  to  Rogers :  "  The  debt  is  owing,  and 
they  are  anxious  to  get  their  estate  settled  up."  But  the 
whole  context  shews  that  this  is  an  argument  for  Rogers  to 
pay  a  just  claim,  yet  no  admission  that  the  Elford  estate  is 
also  liable.  However,  in  point  of  law  this  letter  to  a  third 
person — not  the  creditor — is  not  admissible.  The  con- 
trary view,  which  was  advocated  in  Roblin  v.  McMahon 
(1889),  18  0.  R.  219,  224,  now  stands  against  the  weight 
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Judgment,  of  authority,  which  is  so  far  as  I  am  concerned  conclusive  r 
Boyd,  a  Ooodman  v.  Boyea  (1890),  17  A.  R.  528.  The  latest  case 
is  Stamford,  etc.,  Banking  Co,  v.  Smith,  [1892]  1  Q.  B.  765^ 
in  which  Lord  Herschell  says  there  is  now  no  question 
that  a  payment  or  acknowledgment  must  be  made  to  the 
creditor  or  his  agent 

Fisk  V.Mitchell  (1871),  24  L.T.N.S.  272  and  19  W.  R 793, 
was  much  relied  on  by  the  plaintiffs.  But  that  language 
goes  much  beyond  what  is  found  here.  There  was  a  dis- 
tinct acknowledgment  that  the  note  was  due,  and  that 
ihe  writer  considered  himself  ultimately  liable  upon  it. 
The  case  is  meagrely  reported,  and  it  does  not  appear 
whether  the  letter  was  written  before  or  after  the  statute 
had  barred  the  claim. 

Here  the  note  had  become  statute-barred  before  the 
death  of  the  testator,  and  the  executor  had  had  no  personal 
knowledge  of  the  matter,  so  that,  in  my  opinion,  very 
distinct  evidence  should  be  given  of  such  an  acknowledg- 
ment as  would  indicate  that  liability  therefor  still  existed 
against  the  executor.  This  is  a  case  in  which,  if  the  result 
is  '*  equivocal,  vague,  or  indeterminate,"  the  decision  should 
go  rather  in  favour  of  than  against  the  defendant  execu- 
tor :  see  per  Story,  J.,  in  Bdl  v.  Morrison  (1828),  I  Pet.  S* 
C.  at  p.  362. 

The  conclusion  is  thus  reached  that  no  sufficient 
acknowledgment  or  promise  is  proved  to  avoid  the  effect 
of  the  Statute  of  Limitations. 

The  question  as  to  payments  by  the  testator  I  disposed 
of  at  the  hearing,  so  that  now  I  have  to  dismiss  the  action 
as  to  Elford  with  costs. 

KB.  B. 
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[DIVISIONAL  COURT.] 

Ianson  V.  Clyde  et  al. 

Reeeutors  and  Administratonf — Judgment  against  Executors —Endorsement 
of  Note  by  Executors  "  WiUiout  Recourse  " — Devolution  of  Estates  Act 
— Caution  after  Twelve  Months^-Effect  of, 

A  jadgment  against  executors  of  an  estate  is  only  primA  facie  evidence  of 
its  being  for  a  debt  due  by  the  testator  as  regards  the  parties  interested 
in  his  real  estate  who  are  at  liberty  to  disprove  it. 

In  an  action  for  administration  by  a  judgment  creditor  on  a  judgment 
recovered  on  a  note  discounted  by  him,  which  note  was  received  by 
executors  for  the  sale  of  personal  property  of  the  testator  and  endorsed 
•*  without  recourse  "  to  the  plaintiff : — 

Hdd^  that  the  endorsement  of  the  note  by  the  executors  did  not  make 
it  a  debt  of  the  testator  in  the  hands  of  the  endorsee. 

Heidt  also,  that  the  effect  of  the  Devolution  of  Estates  Act  and  amend- 
ments acted  upon  by  the  registration  of  a  caution  under  an  order  of 
a  County  Judge  after  the  twelve  months  has  expired  is  to  place  lands 
of  a  testator  again  under  the  power  of  his  executors  so  that  they 
can  sell  them  to  satisfy  debts,  and  that  the  expression  *'  in  the  hands  " 
of  executors  as  applied  to  property  of  the  testator  is  satisfied  if  it  is 
under  their  control  or  saleable  at  their  instance,  and  that  the  operation 
of  a  devise  of  lands  is  by  the  Act  only  postponed  for  the  purposes  of 
administration,  and  that  the  estate  does  not  pass  through  the  medium 
of  the  executors  but  by  the  operation  of  the  devise. 

This    was  an   action   for    the    administration   of   the  Statement 
estate   of  one   Thomas   Clyde,   founded   on   a  judgment 
against  his  executors.    The  following  statement  of  facts 
is  taken  from  the  judgment  of  the  Judge  at  the  trial : — 

The  action,  which  was  commenced  on  the  4th  November, 
1898,  is  against  Jane  Clyde  (the  widow),  Hannah  Clyde, 
Jane  Hodson  (formerly  Jane  Clyde),  William  Clyde  and 
John  Clyde,  the  heirs  and  devisees  of  the  real  estate  of 
the  late  Thomas  Clyde  deceased,  and  Thomas  Allin  and 
John  Clyde,  the  executors  of  the  last  will  and  testament  of 
the  said  Thomas  Clyde. 

Thom&s  Clyde  died  on  the  4th  January,  1894,  and  pro- 
bate was  granted  to  the  executors  on  the  12th  March,  1894. 

The  alleged  claim  of  the  plaintiff  against  the  estate  of 
Thomas  Clyde  is  founded  as  follows  : 

At  the  time  of  Thomas  Clyde's  death,  the  plaintiff  held 
his  note  for  $200,  which  was  then  due  and  unpaid. 

The  executors  having  sold  the  personal  property  of  the 
testator  by  auction,  William  Clyde,  a  son  of  the  testator, 
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Stotoment.  and  one  of  the  devisees  under  his  will,  became  the  pur- 
chaser to  the  extent  of  $262.45  for  which  he  gave  his 
promissory  note,  payable  twelve  months  after  date  "  to  the 
order  of  Thomas  Allin  and  John  Clyde,  executors  estate 
late  Thos.  Clyde,  with  interest." 

This  note  they  endorsed  "  without  recourse  to  us  "  and 
discounted,  together  with  a  number  of  other  notes  received 
by  them  from  purchasers  at  the  said  sale,  with  the  plainti^ 
on  getting  from  him  the  promissory  note  made  by  the. 
testator,  which  he  then  held,  the  plaintiff  paying  to  the 
executors  the  difference  between  the  amount  of  the 
testator's  note  and  the  notes  so  discounted. 

At  the  time  William  Clyde  made  the  note  in  question^ 
he  was  regarded  as  being  perfectly  good  for  the  amount 

The  note  not  having  been  paid,  the  plaintiff  brought  an 
action  thereon  against  the  maker  and  the  endorsers 
Thomas  Allin  and  John  Clyde,  the  executors.  William 
Clyde  did  not  defend,  and  judgment  went  against  him  by 
default.  The  trial  of  the  action  against  the  executors  took 
place  on  the  10th  December,  1895,  before  Judge  Burnham, 
senior  Judge  of  the  County  of  Ontario. 

In  their  defence  to  that  action,  they  set  up  that  they 
endorsed  the  note  sued  on  "  without  recourse  to  them  or 
either  of  them  and  upon  the  distinct  understanding  and 
agreement  with  the  plaintiff  that  he  would  look  solely  to 
the  defendant  William  Clyde  for  payment  thereof  and 
would  not  in  any  way  claim  that  they  were  liable  to  him, 
neither  (sic)  the  estate  of  Thomas  Clyde  for  the  payment 
of  the  said  note." 

The  learned  county  court  Judge,  however,  having 
regard  to  the  language  of  sub-sec.  5  of  sec.  31  of  the  Bills 
of  Exchange  Act  of  1890,  directed  that  judgment  be 
entered  for  the  plaintiff  against  Allin  and  John  Clyde  in 
their  capacity  as  executors,  so  as  to  charge  the  estate  they 
represented. 

This  was  on  motion  to  set  aside  such  finding  and  order, 
affirmed  on  the  3rd  March,  1898,.  and  final  judgment 
entered  on  the  31st  May  following. 
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The  plaintiff  in  this  action  alleges  in  his  statement  of  Statement, 
claim,  that  all  of  the  estate  of  the  said  Thomas  Clyde 
deceased,  other  than  the  lands  mentioned  in  his  will,  have 
been  exhausted  by  the  said  defendant's  executors  in  the 
payment  of  debts,  aud  that  the  said  lauds  now  constitute 
the  whole  of  the  estate  of  the  said  Thomas  Clyde  deceased. 

The  plaintiff's  prayer,  is,  that  the  defendants  or  some  of 
them  may  be  ordered  to  pay  the  plaintiff's  claim  and  all 
costs  ;  that  iu  default  of  payment  the  estate  of  the  said 
late  Thomas  Clyde  may  be  administered  under  the  direction 
of  the  Court ;  and  that  a  declaration  may  be  made  that 
the  whole  of  the  lands  which  were  of  the  estate  of  the  said 
Thomas  Clyde  at  the  time  of  his  death  are  subject  to  and 
are  assets  available  for  the  payment  of  the  plaintiff's 
claim  and  costs. 

The  action  was  tried  at  Whitby  on  the  11th  April,  1899^ 
before  MacMahon,  J.,  without  a  jury. 

N.  F.  Patterson,  Q.C.,  and  F.  N.  Raines,  for  the  plaintiff. 
Clute,  Q.C.,  and  S.  M.  Yamold,  for  the  defendants  other 
than  the  executors. 

C.  J,  Holman,  for  Thomas  AUin,  an  executor. 

D.  Ormiston,  for  John  Clyde,  the  other  executor. 

The  following  cases  were  cited  and  references  made : 
Ruthven  v.  Ruthven  (1878),  25  Gr.  534;  Whitaker  v. 
Tatham  (1831),  7  Bing.  628 ;  Saunders  v.  Breakie  (1884), 
5  O.  E.  603  ;  Bigelow  on  Estoppel,  5th  ed..  p.  147  &  Oamett 
V.  Macon  (1825),  6  Call.  (Va.)  308  in  note ;  Freed  v.  Orr 
(1881),  6  A.  R.  690 ;  Am.  &  Eng.  Ency.  of  Law,  vol.  7,  p.  299 ; 
Re  McMillan,  McMillan  v.  McMillan  (1893),  24  0.  R.  181 ; 
Ramus  v.  Dow  (1893),  15  P.  R.  219;  Tenute  v.  Walsh 
<1893),  24  0.  R.  309 ;  Bills  of  Exchange  Act,  1890,  sec.  26. 

July  8th,  1899.    MacMahon,  J.  :— 

The  plaintiff's  judgment  is  only  primd  fa^^ie  evidence  of 
its  being  for  a  debt  due  by  the  testator.     In  LoveU  v. 
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Gibson  (1872),  19  Or.  281,  Mowat,  V.-C,  held  that  for  the 

MaoMahou,  purposes  of  an  execution  against  lands,  heirs  are  primd 
^'  facie  bound  by  a  judgment  against  the  executor  or  admin- 
istrator of  their  ancestor,  in  the  same  way  as  next  of  kin 
are  bound ;  and,  although  they  are  not  entitled  as  of 
course  to  have  the  issues  tried  over  again,  still  it  is  open 
to  them  to  shew,  not  only  fraud  and  collusion,  but  that  the 
judgment  or  decree,  though  proper  against  the  executor  or 
administrator,  was  in  respect  of  a  matter  for  which  the 
heirs  were  not  liable. 

Strong,  V.-C,  would  have  held,  in  WiUia  v.  WiUis  (1872X 
19  Gr.  573, — but  for  the  judgment  of  Mowat,  V.-C,  in 
LoveU  V.  GibaoTiy — that  a  judgment  against  executors  waa 
not  even  primd  facie  evidence  against  the  heirs. 

Harvey  v.  WUde  (1872),  L.  R.  14  Eq.  438,  was  a 
creditor's  suit  for  the  administration  of  the  real  and  per- 
sonal estate  of  a  testator,  and  a  judgment  recovered  against 
the  executors  (who  were  also  trustees  of  the  real  estate),. 
was  held  to  be  pHTod  facie  evidence  of  a  debt  against  the 
persons  interested  in  the  real  estate  ;  but  they  were  to  be 
at  liberty  to  adduce  rebutting  evidence.  Lord  Romilly^ 
M.  R.,  in  that  case,  at  p.  440,  said  :  "  I  do  not  think  I  can 
hold  the  devisees  bound  by  the  judgment;  but  on  a  daim 
made  in  a  suit  such  as  this  I  think  I  have  jurisdiction  ta 
decide  on  which  side  the  burden  of  proof  lies.  When  a 
creditor  brings  in  a  claim  I  frequently  order  an  action  to- 
be  brought  in  order  to  decide  the  matter ;  and' if,  after  the 
action  has  been  tried  and  decided  against  the  executor,  it 
were  necessary  to  have  it  tried  over  again  against  the 
devisees  of  the  real  estate,  the  delay  would  be  endless.  I 
think,  therefore,  that  the  judgment  ought  to  be  primd 
fade  evidence  of  the  debt  The  devisees  will  be  at  liberty 
to  disprove  it,  if  they  can ;  but  if  they  do  not,  I  shall  hold 
the  debt  binding  against  the  real  estate." 

In  1881,  our  Court  of  Appeal  decided  the  point  in  the 
same  way  in  Freed  v.  Orr  et  al.,  6  A.  R.  690,  where  the 
present  Chief  Justice  in  delivering  the  judgment  of  the 
Court,  at  p.  702,  said :    "  The  statutes  make  the  land 
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liable  to  be  sold  only  for  a  debt  of  the  testator  or  intestate ;  Jndgmant. 
and  whatever  may  be  the  effect  of  the  judgment,  a  sale  of  Maollahoii, 
the  testator's  lands  under  it  cannot  be  upheld,  if  in  point         '^- 
of  fact  it  was  not  recovered  in  respect  of  a  debt  of  the 
testator." 

The  executors  being  the  holders  of  a  number  of  pro- 
missory notes  received  by  them  from  the  different  pur- 
chasers of  the  personal  estate  of  the  testator  which  had 
been  sold  on  credit,  discounted  such  notes,  amounting  to 
9424.20  (which  included  the  said  note  made  by  William 
Clyde  for  S262.45)  with  the  plaintiff,  who,  as  part  of  the 
consideration  for  the  notes  so  discounted,  delivered  to 
them  the  promissory  note  for  S200  made  by  the  testator, 
which  he  then  held,  which  with  the  interest  thereon 
amounted  to  $204.42.  The  debt  due  by  the  testator  to  him 
was  thus  satisfied  and  discharged. 

The  endorsing  by  the  executors  of  a  promissory  note 
received  by  them  and  payable  to  their  order,  would  not 
make  it  a  debt  of  the  testator  in  the  hands  of  the  endorsee, 
and  therefore  the  judgment  in  the  county  court  was  not 
recovered  in  respect  of  a  debt  due  by  the  testator,  and 
consequently  was  not  binding  on  the  real  representatives 
of  his  estate. 

There  will  be  judgment  for  the  defendants  dismissing 
the  action  with  costs. 

From  this  judgment  the  plaintiff  appealed  and  the 
appeal  was  argued  on  January  29th,  1900,  before  a 
Divisional  Court  composed  of  Boyd,  C,  and  Robertson,  J. 

Ayleaiuorth,  Q.  C,  and  S,  H,  Bradford,  for  the  appeal, 
contended  that  the  plaintiff's  money  was  used  by  the 
executors  to  pay  the  debts  of  the  estate  ;  that  he  had  the 
obligation  of  the  testator  in  his  lifetime  to  pay,  and  so  his 
estate  was  liable  ;  that  while  the  evidence  of  the  debt  may 
have  been  given  up,  the  obligation  to  pay  still  remained ; 
that  the  endorsement  by  the  executors  "  without  recourse  " 
only  applied  to  save  them  from  any  personal  liability,  and 
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AzgnmeBt.  that  it  was  their  intention  to  leave  the  estate  still  liable, 
and  in  the  county  court  action  the  County  Judge  so  held 
on  the  evidence ;  that  the  caution  which  had  latel}"  been 
registered  by  the  executors  revested  the  land  in  them  and 
so  made  it  liable  even  in  the  hands  of  the  heirs,  who  take 
title  from  the  executors  under  the  Devolution  of  Estates 
Act,  and  referred  to  Willia  v.  Willis  (1872),  19  Gr.  573 ; 
Harvey  v.  Wilde  (1872),  L.  R.  14  Eq.  438 ;  Freed  v.  0^-r 
(1881),  6  A.  R.  690 ;  In  re  Martin  (1895),  26  O.  R.,  at  p. 
466  ;  Farhall  v.  Farhall  (1871),  L.  R.  7  Ch.  123,  at  p.  128. 

Clute,  Q.  C,  and  Yamold,  contra,  contended  that  the 
judgment  was  not  for  a  debt  of  the  testator  and  must  stand 
or  fall  on  the  evidence  given  :  that  the  new  note  was  not 
given  in  place  of  the  old  note,  but  was  purchased  by  the 
plaintiff  from  the  executors  and  referred  to  Bigelow  on 
Estoppel,  3rd  ed.,  198,  and  relied  upon  the  cases  cited  below 
and  referred  to  in  the  judgment  of  the  Judge  at  the  trial. 

Ormiston,  for  John  Clyde,  an  executor.  There  can  be 
no  subrogation  here  as  there  were  other  notes  transferred, 
and  the  testator's  note  is  paid. 

Slaght,  for  Thomas  Allin,  the  other  executor,  contended 
that  the  executors  were  unwillingly  forced  into  this  liti- 
gation without  having  any  beneficial  interest,  and  sub- 
mitted their  rights  to  the  protection  of  the  Court. 

Aylesworth,  in  reply.  The  devisees  take  through  the 
executors,  and  the  lands  in  their  hands  are  bound  by  the 
judgment.  The  registration  of  the  caution  after  the  twelve 
months  binds  the  property :  Lovell  v.  Oibson  (1872),  19 
Gr.  280;  Willis  v.  WiUis  (1872),  19  Gr.  573;  Williams  on 
Executors,  9th  ed.,  p.  1661 ;  Harvey  v.  Wilde  (1872),  L.  R. 
14  Eq.  438 ;  Walker's  Compendium  of  the  Law  of  Execu- 
tors, p.  135  ;  In  re  Marti/n  (1895),  26  0.  R.  466. 

February  10th,  1900.     BoYD,  C.  :— 

By  R.  S.  0.  1887  ch.  108,  sec.  4,  real  estate  is  made  to 
devolve  on  the  legal  personal  representatives  and  to  be 
administered  by  them  as  if  it  were  personal  property : 
section  9. 
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By  the  Act  of    1891,  54  Vict.  ch.  18,  sec.  1  (0.).  real   Judgment, 
estate  not  disposed  of  by  the  executors  within  twelve    Boyd,  C^ 
months  after  the  death  shall  then  be  deemed  to  be  vested 
in  the  devisees  or  heirs  beneficially  entitled  thereto,  with- 
ont  any  conveyance  by  the  executors — unless  a  caution  is 
registered — (i.e.,  during  the  year). 

In  this  case  the  will  was  made  in  1891,  and  the  testator 
died  in  1894,  after  the  passing  of  the  last  mentioned 
Act. 

No  caution  was  registered  or  provided  by  the  Act  of 
1891,  and  as  a  consequence  the  real  property  became  vested 
in  the  beneficiaries  under  the  will  of  Thomas  Clyde. 

The  action  against  the  executors  in  the  county  court 
began  in  February,  1896,  and  judgment  was  obtained  on 
3l8t  May,  1898,  for  S269.67  against  the  property  of  the 
testator  in  the  hands  of  the  executors.  That  judgment 
did  not  attaxih  upon  this  land  which  was  then  at  home 
under  the  testamentary  devises  (or  if  there  was  intestacy 
as  to  some  acres,  then  as  to  those  acres,  in  the  heirs). 

The  Act  of  1893,  56  Vict.  ch.  20  (O.),  provides  for  the 
registration  of  a  caution  after  the  expiry  of  the  twelve 
months  in  certain  cases  among  which  is  upon  the  procure- 
ment of  an  order  so  to  do  from  the  county  court  Judge. 
Such  an  order  was  obtained  ex  parte  by  the  executors,  and 
a  caution  registered  on  the  24th  October,  1898.  By  sec. 
2  of  the  Act  of  1893,  such  caution  shall  have  the  same 
effect  as  one  registered  within  twelve  months,  save  as 
regards  persons  who  have  acquired  valuable  rights,  etc. 

The  effect  of  this  legislation  acted  upon  by  registering  a 
caution  under  the  sanction  of  the  county  Judge  appears 
to  place  the  lands  again  under  the  power  of  the  executors, 
so  that  they  can  sell  them  to  satisfy  debts.  The  county 
court  judgment  is  against  the  property  of  the  deceased  in  the 
hands  of  the  executors,  and  though  this  property  was  not  in 
their  hands  at  the  date  of  the  judgment,  it  became  so  prac- 
tically when  the  caution  was  subsequently  registered.  "  In 
the  hands"  is  of  course  a  metaphorical  expression,  and  it  is 
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Judgment,  satisfied  if  the  land  is  under  their  control  or  saleable  at 
Boyd,  O.     their  instance :  In  re  Martin  (1895),  26  O.  R.  465. 

But  the  judgment  creditor  in  the  county  court  has 
begun  his  action  in  the  High  Court  for  adminlstratioii 
of  the  land  to  satisfy  his  claim,  making  the  heirs  and 
devisees  co-defendants  with  the  executors. 

A  defence  is  raised  impeaching  the  judgment  and  set- 
ting up  that  the  claim  of  the  plaintiff  does  not  run  against 
the  estate  of  the  testator. 

The  evidence  given  as  against  the  exemplification  of  the 
county  court  judgment  is  sufficient  to  shew  that  the  note. 
originally  held  by  the  plaintiff  against  the  testator,  was 
satisfied  by  the  transaction  with  the  executors  whereby 
the  note  taken  up  by  them  was  discharged.  This  is  the 
conclusion  on  the  facts  of  the  trial  judge  and  I  agree 
with  it. 

Now,  the  appeal  is  taken  on  the  ground  that  the  county 
court  judgment  is  conclusive  on  the  heirs  and  devisees, 
and  that  the  cases  cited  below  were  all  supei*seded  by  the 
effect  of  the  Devolution  of  Estates  Act.  This  legislation 
has  no  such  effect  in  my  opinion.  Lands  were  assets  for 
the  payment  of  debts  in  this  Province  long  before  that 
late  Act  was  passed.  The  effect  arrived  at  by  the  statute 
was  rather  to  simplify  and  unify  the  procedure  for  the 
purposes  of  administration  outside  of  the  courts,  than  to 
change  the  practice  in  litigated  matters.  The  decision  of 
the  Court  of  Chancery  on  rehearing  in  Ecclea  v,  Ixnory 
(1876),  23  Gr.  167,  seems  applicable  to  the  present  situa- 
tion. Proudfoot,  V.-C,  says :  "  We  have  had  an  established 
course  of  practice  that  lands  always  have  been,  and  always 
may  be,  rightfully  sold  under  a  judgment  against  the  per- 
sonal representative. 

*'  The  executor  represents  the  estate  of  the  deceased.  It 
is  his  duty  to  protect  it  from  demands  that  may  be  made 
upon  it,  and  when  judgment  is  recovered  against  him  the 
lands  may  be  sold  under  iL  It  is  true  the  estate  descends  to 
the  heir  or  devisee.  The  judgment  is,  as  against  the  estate^ 
conclusive  evidence  of  the  existence  of  the  debt ;  and  it 
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might  well  have  been  held  conclusive  against  all  the  per-  Judgment, 
sons  whose  property  might  be  reached  under  that  judg-  Boyd,  O. 
ment,  whether  next  of  kin  or  heirs-at-law.  And  it  is  so 
■at  law.  In  this  Court,  however,  our  general  order 
472,  which  only  expresses  what  had  before  been  the 
practice,  requires  notice  to  be  given  to  the  heirs  and  devi- 
sees, or  one  or  more  of  them,  before  accounts  or  enquiries 
Are  directed  in  regard  to  real  estate.  This  does  not 
expressly  declare  the  effect  to  be  given  to  accounts  taken 
in  their  absence,  but  it  does  not  declare  they  shall  have  no 
-effect,  and  it  only  requires  notice  to  be  given  to  one  or 
rnxyre  of  them.  Here  the  administrator  is  one  of  the  heirs  at 
law,  and  even  according  to  a  rigid  construction  of  the  order 
it  has  been  complied  with. 

"  No  injustice  has  been  done  to  the  heirs  by  ascribing 
to  the  judgment  the  limited  effect  of  being  only  primd 
Jade  evidence :  "  pp.  172,  173. 

It  is  also  to  be  observed  that  even  under  the  Devolution 
of  Estates  Act  the  operation  of  the  devise  is  only  post- 
poned for  purposes  of  administration,  and  the  estate  does 
not  pass  through  the  medium  of  the  executor  but  by  the 
operation  of  the  devise,  whereas  the  title  to  personal  estate 
-comes  through  the  executor  to  the  beneficiaries. 

This  plaintiff'  coming  into  equity  asks  administration. 
He  must  by  the  Con.  Rules  (951  &;  952)  make,  and  he 
has  made,  the  owners  of  the  land  parties.  Then  the  heirs 
and  devisees  are  not  conclusively  bound  by  the  proceedings 
€0?  parte  as  to  them,  and  may  shew  grounds  and  reasons 
why  the  judgment  ought  not  to  be  entered  as  against 
them.  This  they  have  succeeded  in  doing,  and  the  proper 
result  of  the  evidence  is,  that  the  action  for  administration 
should  be  dismissed  with  costs. 

•  Costs  of  appeal  follow  the  result  as  to  the  heirs  and 
devisees,  but  as  to  the  executors  no  costs  of  appeal  should 
be  given,  as  their  action  and  inaction  have  brought  about 
the  difficulty — inasmuch  as  they  should  have  appealed 
from  the  county  court  Judge  and  they  should  have 
.abstained  from  applying  ex  parte  for  a  caution. 

76 — VOL.  XXXI,  O.K. 


£88  THE  ONTARIO  REPORTS.  [VOL. 

We  do  not  interfere  with  the  discretion  pf  the  trial 
Judge  in  giving  costs  to  the  executors. 

I  feel  less  scruple  in  coming  to  this  conclusion  because 
the  result  in  the  county  court  appears  to  me,  as  at  present 
advised,  to  be  totally  erroneous. 

The  sale  note  there  sued  on  was  given  by  a  purchaser 
to  the  executors  and  endorsed  by  them  to  the  plaintiff 
"  without  recourse/'  The  Judge  below  received  evidence 
to  shew,  and  found  that  the  estate  was  to  be  answerable 
for  the  amount  of  the  note,  though  there  was  no  personal 
liability  incurred  by  the  executors  by  virtue  of  the  quali- 
fied endorsement.  This  result  was  against  the  weight  of 
evidence— it  was  contrary  to  law  to  receive  oral  testimony 
to  add  to  or  explain  the  written  instrument  sued  upon, 
and  it  was  against  authority  to  hold  that  *'  without 
recourse "  had  the  peculiar  meaning  of  exempting  the 
executors  but  not  the  estate.  As  put  by  Buller,  J.,  in 
Kin^i  V.  Thorn  (1786),  1  T.  R.,  at  p.  489,  touching  the 
endorsement  of  executors :  "  If  they  endorse  (the  bill) 
they  are  liable  personally,  and  not  as  executors,  for  the 
indorsement  could  not  give  an  action  against  the  effects  of 
the  testator."  This  is  cited  with  approval  in  AapinaU  v. 
Wake  (1833),  10  Bing.  55.  The  Bills  of  Exchange  Act, 
1890,  does  not  affect  this  position. 

Robertson,  J.: — 

In  my  judgment  there  was  no  necessity  for  bringing 
this  action. 

The  plaintiff  had  recovered  a  judgment  in  the  county 
court  for  the  amount  of  his  claim,  and  had,  by  virtue 
thereof,  the  right  to  sell  the  lands  of  the  testator,  in  the 
hands,  metaphorically  speaking,  of  the  executors. 

This  has  always  been  the  procedure  in  this  Province, 
and  the  "Devolution  of  Estates  Act,''  has  not,  in  my  judg- 
ment, in  any  way  interfered  with  the  rights  of  parties 
interested  either  in  the  debt  or  in  the  lands  of  which  the 
debtor  died  seized  ;  but  taking  such  a  course  would  not 
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prevent  the  devisees  of  the  land,  or  the  heirs-at-law  from   Judgment, 
shewing  that  the  judgment  debt  was  one  which  should  Robertson,  J, 
not  be  enforced  against  the  lands  devised  to  or  inherited 
by  them ;  the  only  difference  would  be  in  the  procedure. 

If  tfie  lands  were  seized  under  an  execution  on  that 
judgment  and  offered  for  sale,  the  devisees  or  heirs  could 
restrain  by  injunction  the  sale,  but  in  order  to  do  so  they 
would  have  to  shew  that  the  debt  for  which  the  judgment 
had  been  recovered  was  not  one  due  by  the  estate  and 
while  that  judgment  would  afford  pi'imd  facie  evidence  to 
the  contrary,  it  would,  nevertheless,  be  open  to  the 
devisees  or  heirs  to  prove  that  it  was  not  in  fact  or  in 
truth  a  claim  due  as  claimed  by  the  judgment  creditor. 

In  this  action  the  plaintiff  has  taken  another  course,  and 
one  which,  perhaps,  was  open  to  him,  by  suing  the  de- 
visees and  heirs-at-law,  with  the  executors,  claiming  admin- 
istration of  the  estate,  and  that  the  lands  should  be  sold 
for  the  payment  of  his  judgment  debt.  So  the  defendants, 
the  devisees  and  heirs-at-law,  as  they  had  beyond  question 
a  right  to  do,  set  up  by  way  of  answer  to  plaintiff^s  claim 
exactly  what  they  would  be  obliged  to  do  in  case  they 
took  the  proceedings  intimated,  by  injunction. 

The  issues  were  squarely  raised  in  this  action  and  they 
have  been  found  in  favour  of  the  defendants,  and  after 
reading  the  evidence  taken,  not  only  before  the  learned 
trial  Judge,  but  before  the  county  court  Judge,  I  fully 
agree  with  the  result  as  found  by  the  trial  Judge  in  this 
case. 

It  is  said,  however,  and  contended  before  us,  that  it  was 
not,  nor  is  it,  open  to  the  defendants  to  dispute  the  county 
court  judgment  The  trial  Judge  has  decided  otherwise, 
and  after  considering  the  law  governing  the  question,  I 
fully  agree  with  him. 

In  my  judgment  there  are  several  points  from  which  it 
would  appear  to  be  most  inequitable  at  all  events,  were 
the  law  not  so.  In  the  first  place  the  devisees  and  heirs- 
at-law  were  not,  nor  was  any  of  them,  parties  to  the 
County  Court  action  ;  the  plaintiff  sued  the  maker  of  the 
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Jadgment.  note  and  joined  with  him  the  executors  as  endorsees;  in 
Bobertton,  J.  strict  law,  as  it  now  turns  out,  he  had  no  cause  of  action 
whatever  against  the  executors,  either  as  individuals  or  as 
executors  or  trustees  of  the  estate  of  the  testator. 

The  note  in  question  had  been  taken  by  the  executors 
in  their  representative  character  in  settlement  of  purchases 
made  by  the  maker,  for  goods  sold  by  the  executors,  part 
of  the  personal  property  of  the  estate,  which  the  testator 
had  specifically  bequeathed  to  his  wife,  Jane,  on  condition 
that  she  should  ''  pay  such  notes  or  accounts  as  are  unpaid 
at  time  of  my  death."  Instead  of  the  widow  paying 
these  debts  and  taking  the  personal  property,  she,  it  is 
presumed,  allowed  the  executors  to  sell  the  same,  and, 
they,  instead  of  selling  for  money  to  be  paid  at  time  of 
sale,  gave  a  year's  time  for  payment  of  the  purchase  money» 
taking  a  promissory  note  from  each  purchaser,  payable  to 
themselves  as  executors. 

These  notes  the  executors  disposed  of  to  the  plaintiff, 
who  held  a  note  for  $200  and  interest  against  the  testator 
and  his  son  William,  who  was  the  maker  of  the  note  in 
this  action.  The  sale  notes  were  endorsed  by  the  exe- 
cutors "without  recourse,"  which  in  law  meant,  and  which, 
according  to  the  verbal  understanding  at  the  time  of  the 
transfer  was  agreed,  without  recourse  to  them  as  executors, 
etc.  And  that  being  so,  no  judgment  on  that  note  could 
properly  stand  to  charge  the  estate  of  the  testator,  but, 
unfortunately,  the  matter  was  not  so  fully  litigated  by  the 
executors  as  it  should  have  been. 

They  succeeded  in  saving  themselves  from  personal 
liability,  and  allowed  the  matter  to  drop  there,  instead  of 
appealing  to  a  Divisional  Court  of  the  High  Court ;  and 
more, — after  the  judgment  was  recovered,  they  acted  in 
aid  of  the  plaintiff  by  making  an  ex  parte  application  to 
the  Judge  of  the  county  court  for  an  order  under  the 
Devolution  of  Estates  Act,  to  be  allowed  to  register  a 
caution  against  the  lands,  thus  revesting  in  themselves  the 
real  estate  in  order  to  make  such  lands  liable  for  this 
judgment  debt.     In  this,  to  say  the  least  of  it,  they  acted 
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unwisely  and  in  an  unfriendly  way  to  the  then  owners  of   Judgment, 
the  real  estate.  Robertson,  J. 

I  think  they  should  have  protested  against  any  such 
proceeding.  The  contest  was,  at  this  time,  really  between 
the  defendants,  other  than  the  executors  and  the  plaintiff, 
and  the  executors  should  have  done  nothing  to  help  the 
plaintiff  in  recovering  a  demand  against  the  estate,  which 
they  themselves  knew  was  not  honestly  due  from  the 
estate. 

The  more  one  considers  the  contention  of  the  plaintiff 
herein,  the  more  fallacious  it  appears — in  regard  to  the 
right  of  the  devisees  and  heirs  to  shew  that  the  debt  for 
which  the  county  court  judgment  had  been  recovered 
was  not  in  fact  and  in  truth  a  debt  due  by  the  testator 
and  one  for  which  his  estate  was  not  liable — they  (the 
devisees  and  heirs)  being  the  parties  interested  in  the 
lands  out  of  which  the  plaintiff  was  seeking  to  make  his 
daim. 

If  this  were  an  ordinary  administration  proceeding  and 
the  plaintiff'  brought  in  his  claim,  under  the  judgment,  and 
put  the  latter  in  as  evidence  of  his  claim,  the  heirs  or 
devisees  or  persons  interested  in  the  lands  sought  to  be 
charged,  would  have  the  right  notwithstanding  the  judg- 
ment against  the  executors  to  disprove  it :  Harvey  v. 
Wilde  (1872),  L.  R.  14  Eq.  438;  Wilhon  v.  Leonard 
(1840),  3  Beav.  373. 

In  Eccles  v.  Lowry  (1876),  23  Gr.  167,  the  plaintiff's 
daim  was  on  a  judgment  recovered  against  the  executors 
at  law.  At  the  trial  plaintiff  put  in  the  judgment  and 
rested  his  case.  Defendants,  who  were  the  heirs-at-law, 
took  the  objection  that  the  judgment  did  not  afford  even 
primd  faxsie  evidence  of  the  debt  on  which  it  was  recov- 
ered, and  rested  their  defence  there.  The  plaintiff  recov- 
ered. On  rehearing  it  was  held  that  the  judgment  was 
primd  fade  evidence  and  plaintiff  was  therefore  entitled 
to  recover,  but  on  the  merits  and  on  an  application  being 
made  a  new  trial  was  ordered  on  payment  of  costs, 
dearly  shewing  that  the  full  Court  there  had  no  doubt  as 
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Judgment,  to  the  right  of  the  heirs  to  disprove  the  original  debt  or 
Robertson,  J.  claim,  notwithstanding  the  judgment  recovered  at  law  on  it. 
There  is  no  doubt  in  my  opinion  that  the  learned 
trial  Judge  was  right  in  dismissing  this  action,  and  his 
judgment  should  be  affirmed  with  costs,  except  as  to  the 
defendants  the  executors  in  so  far  as  the  costs  of  this 
motion  are  concerned ;  and  on  that  question  I  agree  with 
the  learned  Chancellor  that  they  should  not  have  the  costs 
of  the  appeal. 

The  executors  in  their  defence  claim  for  the  costs  of 
defence  in  the  county  court  action,  and  for  the  costs  of 
obtaining  the  Judge's  order  for  leave  to  register  the 
caution.  The  learned  Judge  has  not  allowed  these,  and  I 
think,  properly.  If  the  executors  had  appealed  from 
the  judgment  of  the  county  court,  I  think  there  is  little 
doubt  that  that  judgment  would  have  been  reversed  with 
costs;  and  as  to  the  other  costs,  i.e.,  of  obtaining  an 
order  for,  and  registering  the  caution,  that  was  entirely 
a  gratuitous  proceeding  on  their  part  and  should  not  be 
charged  against  the  estate. 
*  G.  A.  R 
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Barber  v.  McCuaiq.    (2). 

Estoppel — Bes  Judicata — Reported  Reasons  for  Judgment —PremcUure 
Action — Second  Action  for  Same  Cause — Sale  of  Equity  of  Redemption 
— Asngnmeni  of  Purchaser's  Covenant — Exhaustion  of  Remedies. 

The  plaintiff,  a  mortgagee,  took  from  the  defendaut,  a  mortgagor,  an 
assignment  of  the  covenant  of  a  purchaser  of  the  equity  of  redemption 
to  pay  off  the  mortgage,  and  on  receiving  certain  securities  from  him 
agreed  not  to  sue  him  until  certain  other  remedies  against  sub- 
purchasers had  been  exhausted.  The  plaintiff  then  sued  the  defendant 
on  his  covenant  in  the  mortgage,  but  failed  in  the  action  on  the  ground 
that  the  remedies  mentioned  had  not  been  exhausted. 

In  this  action  on  the  same  covenant : — 

Heldt  that  the  Court  might  properly  examine  the  pleadings,  evidence  and 
proceedings  at  the  .trial  of  the  former  action,  and  that  the  reports  of 
the  reasons  given  for  the  judgments  might  be  looked  at  for  the  purpose 
of  shearing  what  was  decided :  that  the  dismissal  of  an  action  on  the 
ground  that  it  was  prematurely  brought  is  no  bar  to  another  action  on 
the  same  demand  after  time  has  removed  the  objection,  and  that  the 
plaintiff  having  before  this  action  was  brought  exhausted  her  remedies 
and  made  an  arrangement  with  the  purchaser  of  the  equity  of 
redemption  by  which  she  was  placed  in  the  same  position  with  respect 
to  him  as  she  was  in  before  she  received  the  securities  mentioned, 
was  entitled  to  recover  from  the  defendant  in  this  action  notwith- 
standing she  had  re  transferred  the  securities  to  the  purchaser  and 
agreed  not  to  sue  on  his  covenant,  such  agreement  having  reserved 
the  defendant's  right  to  sue  the  purchaser  of  the  equity  of  redemption 
should  the  covenant  be  reassigned  by  the  plaintiff  to  defendant. 


This  was  an  action  brought  by  the  same  plaintiff 
against  the  same  defendant  on  the  same  covenant  in  a 
mortgage  as  reported  in  (1896),  24  A.  R.  492,  and  (1898). 
29  S.  C.  R.  126. 

The  defence  set  up  that  by  deed  of  March  20th,  1889, 
the  defendant  conveyed  the  mortgaged  lands  to  E.  A, 
DuVernet,  who  covenanted  with  the  defendant  to  assume 
and  pay  off  the  mortgage  on  maturity,  and  indemnify  the 
defendant  against  it;  that  in  1889  and  1890,  DuVernet 
granted  the  lands  in  separate  parcels  to  three  separate 
grantees,  who  respectively  covenanted  with  him  to  pay 
off  their  proportions  6f  the  mortgage  debt  according  to 
the  portions  of  the  land  conveyed  to  them ;  that  on 
October  3 1st,  1893,  the  defendant  assigned  to  the  plaintiff 
the  above  covenant  of  DuVernet  to  assume  and  pay  off  the 
mortgage,  upon  the  understanding  that  the  plaintiff  would 
pursue  her  remedies  against  DuVernet,  and  not  in  the 
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Btatement.  meantime  make  any  demand  on  the  defendant  under  the 
mortgage;  that  on  January  25th,  1894,  without  the 
knowledge  or  consent  of  the  defendant,  the  plaintiff 
entered  into  an  agreement  with  DuVernet,  whereby  the 
latter  assigned  to  the  plaintiff  the  covenants  of  the  several 
purchasers  from  him  to  pay  off  their  respective  proportions 
of  the  mortgage,  and  the  plaintiff  covenanted  and  agreed 
with  DuVernet  not  to  make  any  claim  against  DuVernet 
till  she  had  exhausted  her  remedies  against  the  said  pur- 
chasers from  him  ;  that  thus  the  plaintiff  had  mateiially 
varied  the  terms  of  the  contract  between  himself  and  the 
defendant  by  extending  to  DuVernet  the  time  for  payment 
of  the  mortgage  money,  and  had  thus  released  and  dis- 
charged the  defendant  from  all  liability  under  the  mort- 
gage ;  that  the  plaintiff,  by  the  agreement  of  January  25th, 
1894,  had  materially  impaired,  if  not  altogether  destroyed, 
the  value  of  DuVernet's  covenant,  assigned  to  her  by  the 
defendant  as  additional  security  for  payment  of  the  mort- 
gage money,  and  had  in  effect  released  DuVernet  from  his 
liability  to  pay  off  and  discharge  the  said  mortgage,  and 
was,  therefore,  not  now  in  a  position  to  assign  or  secure  to  the 
defendant  the  full  value  and  benefit  of  the  said  covenant, 
and  it  would,  therefore,  be  unfair  and  inequitable  to  ask 
the  defendant  to  pay  the  plaintiff  the  amount  due  under 
the  mortgage. 

The  same  defence  was  set  up,  that  the  plaintiff  was  not 
in  a  position  to  return  to  the  defendant  the  covenant  of 
DuVernet  which  had  been  assigned  to  her  by  the 
defendant  and  it  was  also  contended  that  the  matters 
were  res  judicata  by  the  former  action. 

The  action  was  tried  at  Toronto  on  the  1st  of  Novem- 
ber, 1899,  before  Meredith,  C.  J.,  without  a  jury. 

C.  Robinson,  Q.  C,  and  W,  H.  Irving,  for  the  plaintiff. 
Aylesworih,  Q.  C,  for  the  defendant. 

It  appeared  that  after  judgment  was  given  in  the 
Supreme  Court  in  the  former  action  and  before  the  issue 
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of  the  writ  in  this  action  the  plaintiff  had  exhausted  all  her  Statement, 
remedies  against  the  lands  and  the  purchasers  from 
DaYernet  and  by  an  arrangement  with  him  had  repossessed 
herself  of  all  her  rights  against  him,  as  they  existed  when 
the  defendant  assigned  DuVernet's  covenant  to  her,  and 
she  alleged  her  ability  and  willingness  on  receiving  pay- 
ment of  her  debt  due  by  the  defendant  to  assign  and 
transfer  to  him  all  the  securities  received  by  her  from 
him,  including  his  right  against  DuVemet. 

The  remaining  facts  appear  in  the  judgment. 

The  following  case»  were  cited  and  references  made: 
Barber  v.  McCuaig  (1896),  24  A.  R.  492,  and  (1898),  29 
S.  C.  R  126,  and  cases  there  cited ;  The  New  England 
Bank  v.  Lewis  (1829),  8  Pick.  (Mass.)  113;  Dixon  v. 
Sinclair  (1832),  4  Ver.  354;  Farwell  v.  The  Queen 
(1894),  22  S.  C.  R,  at  p.  658;  Rouse  v.  The  Bradford 
Banking  Co.,  [1894]  A.  C.  586;  Phipson  on  Evidence,  2nd 
ed.,  p.  394  ;  Taylor  on  Evidence,  9th  ed.,  sees.  1695-1720 ; 
The  King  v.  The  Inhabitants  of  Wick  St.  Lawrence  (1833), 
5  B.  &  A.,  at  p.  534;  Heath  v.  The  Overseers,  etc.,  of 
Weaverham,  [1894]  2  Q.  B.,  at  p.  115 ;  Houston  v.  Marquis 
of  Sligo  (1885),  29  Ch.  D.  448  ;  Trust  <t:  Loan  Co.  v.  Mc- 
Kenzie  (1896),  23  A.  R,  per  Maclennan,  J.  A.,  at  p.  170 ; 
Baynton  v.  Morgan  (1888),  22  Q.  B.  D.,  at  pp.  80,  81. 

January  16th,  1900.     Meredith,  C.  J. : — 

The  parties  to  the  litigation  are  the  same  as  in  a  former 
action  of  Barber  v.  McCuaig,  which  was  ultimately 
dismissed  with  costs.  The  reports  of  the  various  judg- 
ments delivered  in  the  progress  of  the  case  to  the  Supreme 
Court  of  Canada  are  to  be  found  in  (1896),  24  A.  R  492, 
and  (1898),  29  S.  C.  R  126. 

The  present  action  is  brought  on  the  theory  that,  having 
now,  as  the  plaintiff  alleges,  exhausted  her  remedies  against 
the  mortgaged  lands  and  against  the  purchasers  from  Du- 
Vemet, she  is  entitled  to  the  relief  which  she  sought,  but 
which  was  denied  to  her  in  the  former  action,  because  and 
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Jadgment.  as  she  contends  only  because,  at  the  time  that  action  waa 
Meredith,  brought  she  had  not  exhausted  those  remedies  and  there« 
CJ.  fore,  as  was  determined  by  the  Supreme  Court,  the  extent 
to  which  the  covenant  of  DuVernet,  which  the  defendant 
had  assigned  to  the  plaintiff,  had  been  impaired  by  the 
plaintiff's  covenant  not  to  make  any  claim  for  the  mortgage 
money  or  the  interest  of  it  or  any  claim  relating  thereto 
against  DuVemet  or  his  property  unless  and  until  she 
should  have  exhausted  the  remedies  I  have  mentioned 
could  only  be  determined  by  an  exhaustion  of  thoee 
remedies,  as  provided  by  the  agreement  between  the 
plaintiff  and  DuVernet;  29  S.  C.  R,  at  p.  134. 

It  is  clear,  I  think,  if  I  am  at  liberty  to  look  at  the 
reasons  given  for  the  various  judgments  pronounced  in 
the  course  of  the  former  litigation,  that  the  ultimate 
judgment  was  based  upon  the  single  ground  last  mentioned 
and  upon  the  hypothesis  that  the  covenant  of  DuVernet 
was  in  the  hands  of  the  plaintiff  a  collateral  security  for 
the  payment  of  the  mortgage  debt ;  and  that  the  contention 
of  the  defendant  that,  as  between  the  plaintiff  and 
DuVernet  and  him,  DuVernet  was  to  be  deemed  the 
principal  debtor  and  the  defendant  a  surety  only  in  respect 
of  it,  and  that  the  dealings  of  the  plaintiff  with  the 
covenant  of  DuVernet  had  operated  to  release  and 
discharge  the  defendant  from  all  liability  on  his  covenant ; 
and  the  further  contention  which  was  given  effect  to  in 
the  Court  of  first  instance,  that  even  though  the  respective 
positions  of  DuVernet  and  the  defendant  were  not  those 
of  principal  and  surety,  the  result  of  those  dealings  had 
operated  to  produce  the  same  result,  were  negatived  by 
the  Supreme  Court,  and  that  if  the  judgment  in  the 
former  action  must  be  treated  as  a  bar  to  the  plaintiff's 
recovery  in  the  changed  circumstances  a  manifest  injustice 
will  be  done  to  her ;  and  that  as  the  result  of  the  form  in 
which  the  conclusion  reached  by  the  Court  of  final  resort 
has  been  entered  of  record. 

The  defendant,  however,  contends  that  the  issues  raised 
on  the  statement  of  claim   and  of  defence  in  this  action 
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being,  as  he  alleges,  identical  with  those  raised  on  the   Jadgmcnt, 
pleadings  in  the  former  action,  the  matter  put   in  issue    Merediih» 
between  the  parties  on  the  present  record  is  res  judiccUa,        ^^ 
and  that  I  am  not  at  liberty  to  go  behind  the  formal 
judgment   dismissing     the    action    for    the  •  purpose    of 
ascertaining   from   the   reasons  given  for  it  the  ground 
upon  which  the  ultimate  judgment  pronounced  was  based. 

Whatever  doubt  there  may  be,  where  a  question  arises 
such  as  has  arisen  in  this  case,  as  to  the  right  to  look  at 
the  reasons  given  for  the  judgment  pronounced  for  the 
purpose,  in  dealing  with  a  defence  of  res  judicata  by  a 
former  judgment,  of  ascertaining  where  there  has  been  a 
simple  dismissal  of  the  action  upon  what  state  of  facts  and 
what  application  of  the  law  to  the  state  of  facts  the 
judgment  was  based,  there  is  no  doubt  that  the  Court  may 
properly  examine  the  pleadings  and  evidence  and  the 
proceedings  which  took  place  at  the  trial  for  that  purpose. 

Nor  can  there  be  any  doubt  that  just  as  the  report  of 
any  other  decided  case  may  be  looked  at  for  the  purpose 
of  ascertaining  what  the  law  is,  the  reports  of  the  reasons 
given  for  the  judgments  in  the  former  action  may  be 
looked  at  for  that  purpose. 

I  do  not  at  all  mean  to  say,  for  the  contrary  is 
no  doubt  the  law,  that  if  it  appear  from  the  reason 
given  for  a  judgment  pronounced  in  an  action  that  the 
judgment  proceeded  on  an  erroneous  view  of  what  the 
law  was.  the  judgment  would  not  be  a  bar  to  a  subsequent 
action  for  the  same  cause  of  action  in  cases  where  it  would 
operate  as  a  bar  if  the  legal  questions  involved  in  the 
former  action  had  been  rightly  decided. 

Looking,  then,  for  the  purpose  I  have  mentioned  at  the 
pleadings  in  the  former  action,  I  find  that  there  are  not 
several  separate  and  distinct  issues  of  fact  raised,  but  a 
narrative  is  given  of  certain  alleged  acts  and  occurrences 
which  are  said  to  have  either  changed  the  position  of  the 
■defendant  in  respect  of  the  covenant  sued  on,  from  that  of 
principal  to  that  of  surety  and  by  reason  of  his  occupying 
the  position  of  surety  have  operated  to  discharge  him  from 
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Judgment,    all   liability  on  the  covenant  or  without  effecting   that 
M«redith,    change  of  position  have  nevertheless  produced  the  same 
^'^'       result. 

Referring,  then,  to  the  decisions,  I  find  that  upon  the 
facts  pleaded  and  proved  in  the  former  action  it  has  been 
held  by  the  Court  of  Appeal  that  the  defendant's  position 
did  not  become  changed  to  that  of  surety  and  that  the 
Supreme  Court  not  only  did  not  express  any  dissent  from 
that  view,  but,  as  it  appears  to  me,  adopted  it.  I  must,, 
therefore,  accept  what  was  thus  decided  as  the  law ;  tben^ 
as  I  read  the  judgment  of  Mr.  Justice  Gwynne,  the 
conclusion  of  the  Supreme  Court  was  that  the  facts  pleaded 
and  proved  did  not  establish  the  absolute  discharge  of  the 
defendant,  but  only  his  discharge  pro  tanto,  but  that  the 
plaintiff  was  not  entitled  to  sue  the  defendant  until  she 
had  exhausted  her  remedies  against  the  lands  and  the 
purchasers  from  DuVernet  for  the  reason  I  have  already 
adverted  to. 

Had  all  this  occurred  in  another  action  between  different 
parties  in  which  the  issues  raised  were  identical  in  form 
with  those  raised  in  the  former  action,  I  should  be  bound 
to  follow  the  law  thus  laid  down  in  deciding  this  case. 
That  is  beyond  question,  and  in  dealing  with  this  case  I 
must,  I  think,  assume  that  the  decision  of  the  Supreme 
Court  was  based  upon  an  application  of  the  law  as  so  laid 
down  by  it  to  the  facts  established  by  the  evidence  in  the 
former  action,  and  so  assuming,  it  follows  that  all  that 
was  decided  was  that  the  plaintiff's  action  was  prematurely 
brought. 

If  this  be  the  correct  view,  it  follows  that  the  defence 
of  r€8  judicata  in  this  case  is  not  established,  for,  as  i& 
said  in  Black  on  Judgments,  par.  714,  "  The  dismissal  of  a 
suit,  or  judgment  for  the  defendant,  on  the  ground  that  it 
was  prematurely  brought,  the  cause  of  action  not  having 
yet  accrued,  is  universally  held  to  be  no  bar  to  another 
action  on  the  same  demand  after  time  has  removed  the 
objection.  It  is  no  adjudication  of  the  merits,  the  most  it 
decides  is  that  the  claim  or  demand  was  not  then  due  or 
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matured."     Many  cases  are  cited  by  Mr.  Black  in  support   JndgmanK 
of  this  statement  of  the  law,  and   there   are  numerous    Meredith, 
reported  cases  in  the  English  courts  and  one  at  least  in        ^*^* 
the  courts  of  this  province  in  which  it  has  been  acted 
upon. 

The  general  rule  upon  which  the  proposition  I  have 
just  referred  to  rests  is  succinctly  stated  by  Chief  Justice 
Zollars,  in  delivering  the  judgment  of  the  Supreme  Court 
of  Indiana,  in  Stringer  v.  Adame  (1884),  98  Ind.,  at  p.  544, 
as  follows :  "  The  general  rule  is,  that  whatever  was  or 
might  have  been  litigated  in  an  action,  will  be  deemed  to 
have  been  settled  and  adjudicated;  but  what  could  not 
have  been  so  litigated  will  not  be  so  concluded  by  such 
adjudication." 

Among  the  English  cases  to  which  I  have  referred 
Newington  v.  Levy  (1870),  L.  R  6  C.  P.  180  (particularly 
the  judgment  of  Mr.  Justice  Blackburn);  Hall  v.  Levy 
(1875),  L.  R.  10  C.  P.  154 ;  and  Palmer  v.  Tem'ple  (1839), 
9  A.  &  E.  508,  may  be  mentioned,  and  Chiaholm  v.  Morse 
^1862),  11  C.  P.  589,  is  the  case  decided  in  the  provincial 
court. 

In  Palmer  v.  Temple,  Lord  Denman  says :  "  The 
evidence  shewed  the  grounds  of  that  verdict  (that  is,  the 
verdict  in  the  former  action)  to  be  that  the  action  was 
prematurely  brought,  viz.,  before  the  contract  was 
rescinded,  and  before  the  defendant  had  disabled  himself 
from  completing  it.  The  former  judgment  forms  no 
obstacle  to  the  recovery,  now  that  that  event  has  taken 
place.  It  is  like  an  action  brought  for  the  price  of  goods 
before  the  credit  had  expired,  which  would  not  prevent  a 
recovery  for  the  same  goods  after  that  period  " :  p.  521. 
The  same  view  was  taken  by  the  Court  of  Common  Pleas 
of  this  Province  in  Chiaholm  v.  Morae,  where  the  late 
Chief  Justice  Draper  quotes  with  approval  the  part  of 
Lord  Denman's  observations  which  refer  to  an  action  for 
the  price  of  goods. 

In  Palmier  v.  Temple,  the  proceedings  at  the  trial  of  the 
former  action,  including  the  direction  given  to  the  jury^ 
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Judgmcirt.  appear  to  have  been  given  in  evidence,  and  in  Chisholm  v^ 
Meredith,  Morse,  similar  evidence  was  also'  given,  including,  as  I 
•  ^'^'  gather  from  the  report  of  the  case,  evidence  as  to  the 
jury  having  given  their  verdict  on  the  ground  that  the 
period  of  credit  had  not  expired  when  the  action  ^-as^ 
begun.  The  evidence  was  admitted  apparently  without 
objection,  and  no  question  seems  to  have  been  suggested 
at  any  stage  that  it  was  not  admissible. 

It  is  also  to  be  observed  that  in  Palmer  v.  Temple,  for 
the  reasons  stated  by  Lord  Denman,  the  defendant's  plea 
that  the  causes,  of  the  two  actions  were  identical  was  held 
to  be  negatived,  and  it  follows  that  the  plea  of  res  judicata 
in  this  case  is  not  proved,  the  causes  of  the  former  and  of 
the  present  action  for  the  like  reason  not  being  identical,, 
and  identity  of  the  two  causes  of  action  is  an  essential 
element  of  the  defence  of  res  judicata  in  cases  like  the 
present. 

It  is  evident  from  what  was  said  by  V^ice-Chancellor 
Hall  in  Lord  Tredegar  v.  Windus  (1875),  L.  R.  19  Eq. 
607,  that  he  was  of  opinion  that  the  reasons  for  the 
judgment  given  may  be  looked  at  for  the  purpose  of 
ascertaining  what  was  in  controversy  in  the  action,  in 
order  to  determine  whether  a  party  is  barred  by  the 
former  recovery.  And  in  Houston  v.  Marquis  of  Sligo 
(1885),  29  Ch.  D.  448,  it  was  held  by  the  Court  of  Appeal 
that  a  note  of  the  proceedings  at  the  trial  of  a  former 
action,  drawn  up  by  the  presiding  Judge  for  the  purpose  of 
being  submitted  to  the  Divisional  Oourt  on  an  application 
for  a  new  trial,  was  admissible  in  evidence  of  what  took 
place  before  him  and  what  he  decided  on  the  trial  of  an 
action  in  which  the  defence  of  res  judicata  by  the 
judgment  in  the  former  action  was  set  up.  In  the  former 
action  the  defendant  had  pleaded  as  an  alternative  defence 
that  if  a  certain  reservation  which  was  alleged  by  the 
plaintiff  to  be  embodied  in  a  lease  was  found  in  it,  it  was 
inserted  by  mutual  mistake  of  the  parties  and  contraiy  to 
their  previous  agreement,  and  it  was  to  prove  that  this 
issue  had  been  found  against  the  defendant  that  the 
evidence  was  offered  and  admitted. 
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It  seems  to  me  that  these  cases  fully  warrant  me  in   Judgment, 
holding  that  the  report  of  the  grounds  of  the  decision  by    Meredith^ 
the  Supreme  (vourt  in  the  former  action,  appearing  in  the        ^'^' 
official  report  of  the  decisions  of  that  Court   published 
tinder  the   authority   of    Parliament,   are   admissible    in 
evidence  to  shew,  and  that  it  was  open  to  the  plaintiff  to 
shew,  what  was  decided  in  the  former  action. 

The  evidence  being  admitted,  and  it  being  shewn  by  it 
that  the  plaintiff  failed  in  the  former  action  only  because 
it  was  prematurely  brought,  she  is  not  barred  by  the 
former  recovery  if  she  has  shewn  that  she  has  now  got 
rid  of  the  only  difficulty  which  then  stood  in  the  way  of 
her  recovery,  and  that,  apart  from  the  question  to  which  I 
shall  next  refer,  it  was  not,  I  think,  seriously  contended 
she  had  not  done. 

The  plaintiff  by  her  reply  in  the  present  action  sets  up 
that  since  the  former  recovery  she  has  obtained  a  release 
from  DuVemet  of  her  covenant  with  him  and  that  she  is 
now  in  a  position  to  reassign  to  the  defendant  on  pay- 
ment of  the  defendant's  debt,  DuVernet's  covenant  with 
the  defendant,  which  the  latter  had  assigned  to  her. 

In  the  view  I  have  taken  this  is  not  material,  except  on 
the  question  of  the  extent  of  the  impairment  of  the 
security. 

It,  however,  appeared  in  evidence  that  the  plaintiff  by 
an  arrangement  with  DuVernet,  contemporaneous  with 
his  release  to  her,  agreed  that  she  personally  would  not 
sue  him  on  his  covenant,  but  that  her  agreement  not  to  do 
so  should  not  affect  in  any  way  the  defendant's  rights 
against  him  under  a  reassignment  to  the  defendant  from 
the  plaintiff  if  that  should  be  made ;  and  that  it  was  part 
of  the  same  arrangement  that  the  plaintiff  should  assign 
to  DuVemet  the  judgment  which  she  has  obtained  against 
Maddeford,  one  of  the  purchasers  from  DuVernet,  on  the 
mortgage  he  had  given  to  DuVernet,  which  was  one  of 
the  securities  assigned  by  the  latter  to  the  plaintiff,  and  a 
reassignment  of  her  right  against  Bell,  another  of  the 
purchasers  from  DuVernet,  under  the  agreement  of  pur- 
chase which  was  another  of  those  securities. 
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Judgment.  Mr.  Aylesworth  contended  that  the  effect  of  the 
Meradith,  arrangement  referred  to  was  to  nullify  DuVemet's  release 
^''^'  to  the  plaintiff,  but  that  is  not  so,  the  provision  enabling 
the  defendant  if  the  plaintiff  assigns  to  him  the  coveamat, 
prevents  it  having  that  eflect  It  was  also  contended  that 
the  transfer  to  DuVernet  of  the  two  collateral  securities  of 
Maddeford  and  Bell,  prevented  the  plaintiffs  recovering, 
but  that  contention  is  not,  I  think,  well  founded  The 
defendant's  case  is  destructive  of  it.  He  repudiates  the 
action  of  the  plaintiff  in  taking  them  in  lieu  of  a  present 
right  to  sue  DuVemet,  that  she  had  done  that  was  the 
ground  of  his  defence  in  the  former  as  it  is  in  the  present 
action. 

The  rights  of  the  parties  as  I  understand  them  are  that 
the  plaintiff  is  entitled  to  recover  on  the  covenant  and  the 
defendant  is  entitled  to  be  compensated  for  any  impair- 
ment of  the  security  which  he  assigned  to  her,  which  has 
arisen  from  her  dealing  with  that  security  as  she  has  dona 
The  securities  which  she  has  given  up  to  DuVernet  were 
his  securities  and  not  the  defendant's,  and  the  defendant 
has  no  cause  of  complaint  against  her  because  she  had 
surrendered  them  to  DuVernet  The  defendant's  right  to 
compensation  for  the  impairment,  if  any,  of  the  security 
assigned  by  him  to  the  plaintiff  is  in  no  way  affected  by 
the  return  of  the  securities  of  DuVernet  to  him. 

There  therefore  will  be  judgment  for  the  plaintiff  for 
the  amount  of  principal  and  interest  due  by  the  defendant 
on  his  covenant,  to  be  ascertained  by  a  reference  to  the 
Master-in-Ordinary,  who  will  also  ascertain  the  proper 
sum,  if  any,  to  be  allowed  to  the  defendant  as  compensation 
for  the  impairment,  if  any,  of  the  security  afforded  by  the 
covenant  of  DuVernet  owing  to  the  plaintiff's  covenant 
with  DuVernet,  and  deduct  the  sum,  if  any,  so  allowed 
from  the  amount  of  the  plaintiffs  claim,  and  the  defendant 
must  pay  the  costs  of  the  action  up  to  and  inclusive  of  the 
hearing.  The  question  of  the  subsequent  costs  will  be 
reserved  until  after  the  Master  shall  have  made  his  report^ 
to  be  then  disposed  of  by  a  Judge  in  Chambers. 

Q.A.K 
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[divisional  court.] 
Irvine  v.  Sparks. 

Cmtnty  Court —  Verdict  of  Jury — Tenn^Neto  Trial — Appeal  to  Divisional 

Court. 

In  an  action  in  a  County  Court  tried  with  a  jury  a  verdict  was  given  in 
favour  of  the  defendant.  On  motion  in  term  tne  verdict  was  set  aside, 
and  a  new  trial  ordered.  The  defendant  appealed  to  a  Divisional 
Court :—  ' 

Heidi  that  the  appeal  did  not  lie. 

This  was  an  appeal  from  the  County  Court  of  Prescott      statement. 
and  Russell  in  an  action  which  had  been  tried  before  the 
County  Judge  and  a  jury,  and  a  verdict  rendered  in  favour 
of  the  defendant,  which  on  motion  in  term,  had  been  set 
aside  and  a  new  trial  ordered. 

From  this  decision  the  defendant  appealed  to  a  Divis- 
ional Court,  and  when  the  appeal  came  up  for  argument  on 
February  2nd,  1900,  before  Boyd,  C,  Ferguson,  and 
Robertson,  JJ.,  Shepley,  Q.C.,  for  the  plaintiff,  objected  that 
an  appeal  did  not  lie.  The  right  of  appeal  depends  on 
sections  51,  52,  53,  and  54  of  R.S.O.  ch.  55.  Section  51  was 
preceeded  by  58  Vict.  ch.  13,  sec.  44  (O.),  which  was  sub- 
stituted for  sec.  41  of  R.S.O.  1887.  In  Brown  v.  Carpenter 
(1896),  27  O.R.  412,  it  was  determined  that  there  was  no 
right  of  appeal  to  a  Divisional  Court  from  an  order  under 
sec.  44,  sub-sec.  3  of  the  Law  Courts  Act  of  1895,  58  Vict, 
ch.  13  (O.),  now  sec.  51,  sub-sec.  3,  R.S.O.  ch.  55.  Cavfelon 
V.  Thompson  (1897),  28  O.R.  396,  was  a  case  on  precisely 
the  same  facts  as  in  this  case,  and  it  was  there  held  that 
there  was  a  right  of  appeal,  but  that  case  was  determined 
on  the  Act  as  it  stood  in  1895.  The  amendment  found  in 
the  revision  of  1897,  brings  this  case  within  the  principle 
of  Brown  v.  Carpenter,  and  the  reasoning  of  Cantelon  v. 
Thompson  is  no  longer  applicable. 

Aylesworthy  Q.C.,  contra.  The  defendant  here  had  the 
finding  and  judgment  of  a  jury  in  his  favour,  and  no 
decision  touches  that  point.  Broicn  v.  Carpenter,  only 
decides  that  the  unsuccessful  party  shall  not  have  a  second 
appeal. ,  It  was  never  intended  that  an  unsuccessful  party 
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ArKumont.  should  have  no  appeal.  The  Queen's  Bench  Divisional 
Court  have  decided  in  favour  of  the  right  to  appeal : 
Cantelon  v.  Thompson  (1897),  28  O.K.  396 ;  Donaldson  v. 
Wherry  (1898),  29  O.R   552. 

The  defendant  is  entitled  to  appeal  as  "  the  opposite 
party  "  under  sub-sec.  5  of  sec.  51,  and  as  there  is  no 
provision  to  the  contrary,  he  is  also  entitled  under  section 
52.  Section  52  does  not  apply  to  ca^es  coming  under 
section  51,  as  W£is  decided  in  Weaver  w.  Sawyer  (1889),  16 
A.R.  422,  in  reference  to  the  similar  sections  in  R.S.O. 
of  1887  ch.  47. 

Shepley,  in  reply,  referred  to  section  41. 

February  7,  1900,     BoYD,  C.  :— 

This  case  was  tried  with  a  jury  in  the  county  Court 
and  a  verdict  was  rendered  for  the  defendant. 

Upon  motion  of  the  plaintiff  a  new  trial  was  directed, 
and  from  this  the  defendant  appeals  to  the  High  Court. 

At  the  opening  of  the  appeal,  it  was  objected'  by  the 
plaintiff  that  an  appeal  did  not  lie  under  the  statute  RS.O. 
ch.  55.  This  preliminary  point  was  argued  and  is  now  to 
be  disposed  of  by  us.  By  section  51  (4),  the  motion  for  a 
new  trial  in  a  jury  case  must  be  made  to  the  County  Court. 
No  further  appeal  is  given  to  the  opposite  party  to  the 
Divisional  Court  in  case  a  new  trial  is  (as  here)  granted  by 
any  of  the  clauses  of  section  51.  This  was,  in  effect, 
conceded  during  the  argument. 

The  only  other  possible  means  of  taking  a  further 
appeal  is  under  section  52.  This  is  correctly  noted  in  the 
margin  as  providing  for  appeals  from  the  decision  of  a 
"Judge  of  the  County  Court"  as  distinguished  from 
appeals  from  the  "  County  Court "  which  are  provided  for 
by  section  51.  The  jurisdiction  to  grant  new  triah 
pertains  to  "  County  Courts "  as  such,  and  not  to  Judges 
of  the  courts  as  appears  explicitly  by  sec.  41,  ch.  55 
R.S.O.  1897.     The  same    construction   was  given  to  the 


XIXI.]  IRVINE  V.  SPARKS.  605 

original  of  section  52  by  the  Divisional  Court  in  Brown  v.  Jadgment. 
Carpenter  (1896),  27  0.  R.  412.  Boyd,  0. 

I  think  the  objection  is  well  founded  and  that  the 
appeal  should  be  struck  out,  but  it  is  not  a  case  for  costs* 

Ferguson,  J. : — 

The  action  was  tried  in  the  county  court  of  the  united 
counties  of  Prescott  and  Russell  with  a  jury,  and  the 
verdict  was  for  the  defendant. 

On  motion  before  the  same  court  that  verdict  was  set 
aside  and  a  new  trial  ordered. 

From  this  order  is  the  present  appeal,  the  defendant 
contending  or  seeking  to  contend  that  the  order  was 
erroneous  and  that  the  verdict  in  his  favour  should  not 
have  been  set  aside. 

The  plaintiff  objected  that  the  appeal  to  this  Division  or 
any  Division  of  the  High  Court  does  not  lie. 

The  case  falls,  as  I  think,  under  the  provisions  of  sub- 
sec.  4  of  sec.  51  of  ch.  55  R.  S.  O.  1897,  commonly  known 
as  the  County  Courts  Act. 

I  have  again  examined  the  various  enactments  in  former 
statutes,  referred  to  on  the  argument  of  this  appeal,  as  well 
as  the  present  provisions  in  the  Revised  Statutes,  and  I  am 
of  the  opinion  that  the  objection  is  well  taken  and  that  the 
appeal  does  not  lie.  So  long  as  the  decision  in  Brown  v. 
Carpenter  (1896),  27  O.  R.  412,  remains  unchallenged,  I  do 
not  see  how  this  Division  can  decide  otherwise. 

Not  a  case  for  costs. 

Robertson,  J. : — 

I  fully  concur  in  the  opinions  expressed  by  the  Chan- 
cellor and  my  brother  Ferguson. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

Re  Wooliver 

AND 

The  Corporation  of  the  County  of  Kent. 

Public  Schools  —  County  Cowncil  —  Appeal  from  Toumship  By-kno  — 
AUeralion  of  School  Section — Appointjneni  ofArbiircUon — DtserUkm 
—B.  8,  O.  ch.  S9f6y  8tc,  39,  9vJb-8ec,  S, 

The  provisions  of  sub-sec.  3  of  sec.  39  of  the  Public  Schools  Act, 
R.  S.  O.  ch.  292,  whereby  a  county  council  may  appoint  arbitrators  to 
hear  an  appeal  against  a  by-law  of  a  township  council  altering  the 
boundaries  of  a  school  section  are  permissive  not  imperative. 

Judgment  of  Armour,  C.  J.,  reversed. 

Statement.  This  was  an  appeal  by  the  municipal  council  of  the 
county  of  Kent  and  the  members  thereof  personally  from 
an  order  of  the  Chief  Justice  of  the  Queen's  Bench  made 
on  the  19th  February,  1900,  on  the  application  of  certain 
ratepayers  and  the  board  of  public  school  trustees  of 
school  section  17  of  the  township  of  Chatham  in  the 
county  of  Kent,  directing  a  mandamus  to  issue  requiring 
the  appellant  council  or  the  members  thereof  to  appoint 
arbitrators  to  hear  the  appeal  of  the  respondents  from  a 
by-law  of  the  appellant  council  for  the  alteration  of  the 
boundaries  of  school  sections  Nos.  9,  12  and  17  of  the 
township  of  Chatham. 

The  appeal  was  argued  on  February  26th,  1900,  before 
a  Divisional  Court  composed  of  Meredith,  C.J.,  Rose,  and 
MacMahon,  J  J. 

Ayleoworthy  Q.C.,  for  the  appeal,  contended  that  the 
appointment  of  the  arbitrators  was  a  matter  of  discretion 
with  the  county  council,  and  that  they  might  exercise  the 
power  or  refuse  to  do  so :  that  no  mandamus  should  be 
granted,  and  that  even  a  mandamus,  while  it  might  direct 
action  to  be  taken,  would  not  direct  whcd  action  should 
be  taken,  and  referred  to  R.  S.  O.  ch.  292,  sees.  38  &  39 ; 
Re  Powers  and  Township  of  Chatham  (1898),  29  O.  R. 
571 ;  Coolican  v.  Hunter  (1877),  7  P.  R.  287. 
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John  S.  Fraser,  contra,  contended  that  the  only  course  Argument 
of  action  open  to  the  county  council  under  sub-sec.  3  of 
sec.  39  R.  S.  O.  ch.  292,  was  to  appoint  arbitrators  "  to 
revise,  determine  or  alter  the  boundaries,"  etc.,  and  that 
there  was  no  other  power  in  them;  that  the  word 
"may**  is  imperative  here  as  the  act  to  be  performed 
was  a  duty  in  the  case  of  a  public  body.  He  referred  to  Re 
Eyre  arid  The  Corporation  of  Leicester,  [1892]  1  Q.  B.  136. 

Ayleaworth,  in  reply. 

March  1,  1900.    Meredith,  C.J. : — 

The  sole  question  raised  for  consideration  by  the  present 
appeal  is,  as  to  whether  the  provisions  of  sub-sec.  3  of  sec. 
89  of  the  Public  Schools  Act  (R.  S.  O.  ch.  292),  are  impera- 
tive or  permissive. 

Sub-sec.  8,  as  amended  by  62  Vict.,  2nd  sess.,  ch.  36, 
sec.  4  (O.),  reads  as  follows :  "  The  county  council  may 
appoint  as  arbitrators  *  *  to  hear  such  appeal  and  to 
form,"  etc. 

Some  assistance  in  airiving  at,  if  not  a  guide  to,  the 
meaning  of  the  language  of  the  sub-section  may,  I  think, 
be  found  by  tracing  the  history  of  the  legislation  as  to  the 
matter  with  which  it  deals,  which  has  preceded  that  now 
under  consideration. 

Before  the  passing  of  34  Vict.  ch.  33  (O.),  there  was  no 
appeal  from  the  action  of  a  township  council  in  forming  or 
altering  the  boundaries  of  a  school  section  within  its 
jurisdiction. 

By  section  16  of  that  Act,  an  appeal  was  for  the  first  time 
given  to  the  majority  of  the  trustees  or  any  five  rate- 
payers of  a  school  section  "  against  any  by-law  or  resolution 
which  has  been  passed,  or  may  be  passed,  by  their  town- 
ship council  for  the  formation  or  alteration  of  their  school 
section."  The  appeal  was  to  the  county  council  of  the 
county  in  which  the  section  was  situate,  and  the  provision 
was  that  "  it  may  and  shall  be  lawful  for  such  county 
council  to  appoint  a  committee     *     *     ,  to  investigate 
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judgniAiit.    *     *     ^  and  confirm  or  disallow  the  by-law  or  resolution 
Meredith,    complained  of." 

^•J-  By  the  Consolidated  Public  School   A.ct  of    1874  (37 

Vict.  ch.  28),  sec.  61,  sub-sec.  9,  it  was  provided  that  it 
should  be  *'  the  duty  "  of  the  county  council  to  appoint  the 
committee  to  investigate  the  matter  of  the  appeal  or 
complaint. 

In  the  consolidation  of  1877,  the  langua^  was  changed 
to  "  The  council  of  the  county  *  *  shall  appoint  a 
committee"  :  R.  S.  O.  1877  ch.  204,  sec  88  (1). 

In  sec.  82  the  Act,  48  Vict.  ch.  49  (O.),  by  which  the 
Public  School  law  was  consolidated,  there  is  another 
change  of  language,  the  words  there  used  being  "  The 
county  council  shall  forthwith  appoint  as  arbitrators" 
(sub-section  2),  the  persons  to  be  appointed  being  for  the 
first  time  referred  to  as  arbitrators. 

By  50  Vict.  ch.  39,  sec.  14  (2)  (O.),  the  words  "  shall 
forthwith  "  were  struck  out  and  there  were  substituted 
for  them  the  words  "  may  if  it  thinks  fit." 

In  the  consolidation  of  1891,  the  sub-section  was 
re-enacted  as  it  then  stood :  54  Vict.  ch.  55,  sec.  82  (3). 

In  the  consolidation  of  1896,  section  82  of  the  Act  of 
1891  with  its  sub-sections  became  section  39  and  its 
sub-sections  with  the  exception  that  the  words  "if  it 
thinks  fit  *'  were  dropped  (sub-section  3),  and  so  the 
language  stands  in  the  consolidation  of  1897,  R.  S.  0. 1897, 
ch.  292,  sec.  39  (3). 

It  is  plain  from  this  review  that  the  Legislature  in  1887 
deliberately  abandoned  the  policy  of  making  it  obligatory 
upon  the  county  council,  where  an  appeal  to  it  is  made,  to 
appoint  arbitrators  to  consider  and  decide  the  appeal,  and 
plainly  vested  in  the  county  council  the  discretion  of 
appointing  them  or  not,  as  it  might  in  the  exercise  of  that 
discretion  deem  proper. 

Then  does  the  dropping  of  the  words  "  if  it  thinks  fit " 
indicate  an  intention  to  return  to  the  policy  which  had 
prevailed  before  1887  ?     I  think  not. 

It  is  true  that  the  Act  of  1896  was  as  well  a  revision 
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as  a  consolidation  of  the  existing  law,  but  the  note  at  the  JodgniABt. 
foot  of  section  39  treats  that  section  as  but  a  consolidation    Maraditb^ 
of  54    Vict.   ch.  55,  sec.  82,   in  which  the  elided   words        ?•?• 
appeared,  and  there  is  no  note  of  any  amendment  of  that 
section  having  been  made,  thus  indicating  that  section  39 
was  deemed  to  be  the  exact  equivalent  of  section  82  of  the 
•earlier  Act. 

Seeing  that  the  policy  of  the  Legislature  has  varied  so 
much  and  that  when  it  desired  that  its  enactment  should 
be  imperative  it  said  so  in  plain  terms,  as  witness  the 
phrases  "  it  shall  be  the  duty,"  "shall,"  "shall  forthwith," 
I  am  of  opinion  that  the  words  "  if  it  thinks  fit "  were 
dropped,  not  because  any  change  of  policy  had  been 
•decided  upon,  but  because  it  was  thought  that  those  words 
were  unnecessary,  and  that  without  them  the  legal  effect 
would  be  the  same. 

It  was  argued  that  as  there  is  no  machinery  provided 
for  the  hearing  of  the  appeal  by  the  county  council,  it 
•cannot  have  been  intended  that  the  word  "  may  "  should 
be  permissive,  but  the  construction  which  I  give  to  the 
section  does  not  involve  the  hearing  of  the  appeal  by  the 
county  council,  but  that  the  county  council  may  determine 
that  nothing  has  been  shewn  to  indicate  that  there  is  such 
foundation  for  the  appeal  as  to  justify  the  expense  of  a 
reference  to  arbitration. 

Why,  it  may  be  asked,  should  the  county  council  be 
compelled  to  send  to  arbitration  every  case  in  which  five 
ratepayers  complain,  however  unreasonable  or  unfounded 
on  their  own  shewing  or  to  the  knowledge  of  the  members 
of  the  county  council  their  complaint  may  be  ? 

The  difficulty  suggested,  if  difficulty  it  be,  clearly 
existed  from  1887  to  1896,  and  the  Legislature  does  not 
appear  during  that  time  to  have  thought  it  substantial 
enough  to  justify  a  return  to  its  former  policy,  and  if  it 
had  in  1896  come  to  the  conclusion  to  return  to  its  former 
practice,  it  would,  I  think,  have  left  no  doubt  of  its  mean- 
ing but  have  adopted  the  imperative  "  shall." 

I  am,  therefore,  with  respect,  of  opinion  that  the  order 
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Judgment,  for  the  mandamus  ought  not  to  have  been  made,  and  that 

Meredith,  the  appeal  should  be  allowed  with  costs,  and  the  order 

^••^-  discharged  with  costs. 


Rose,  and  MacMaugn,  JJ.,  concurred. 


G.  A.  B. 


[DIVISIONAL  COURT.] 

RiCKETTS  ET  AL. 
V. 

The  Corporation  of  the  Village  of  Markdale. 

Municipal   CorporoUiona— Negligence — Child  Playing  on  Highway^Rt- 
pair — DecUh  cf  Child— Damages, 

A  municipality  is  liable  for  damages  arising  through  its  negligence  to 
children  playinff  upon  the  highway  where  there  is  no  general  law 
limiting  this  liability  in  that  resard  and  no  local  law  prohibiting  their 
playinff  on  the  highway  and  when  their  presence  is  not  prejudicial  to 
the  ordinary  uses  of  the  street  for  traffic  and  passage. 

Judgment  of  Falconbridge,  J.,  reversed. 

Li  an  action  by  a  parent  for  the  death  of  his  child  through  negligence  it 
is  not  necessary  to  shew  any  pecuniary  advantage  derived«from  the 
deceased,  it  is  sufficient  if  there  is  evidence  to  justify  the  conclusion 
that  there  is  a  reasonable  expectation  of  pecuniary  benefit  in  the 
future  capable  of  being  estimated. 

Judgment  of  Osleb,  J.  A.,  in  Blackley  v.  Toronto  Street  B.  W,  Co.,  27 
A.  R.,  at  p.  44  note,  followed. 

Statement.  THIS  was  an  appeal  by  the  plaintiffs  from  the  judgment 
of  Falconbridge,  J.,  reported  ante  p.  180,  which  was 
argued  on  January  31st  and  February  1st,  1900,  before 
a  Divisional  Court  composed  of  Boyd,  C,  Ferguson,  and 
Robertson,  JJ. 

W.  H.  Blake,  for  the  appeal.  The  Judge  at  the  trial  was 
guided  by  Stinaon  v.  City  of  Oardiner  (1866),  42  Me. 
248  ;  Blodgett  v.  The  City  of  Boston  (1864),  8  Allen  (Mass.) 
237,  and  other  Maine  and  Ma.ssachusetts  cases;  and 
Harrison  v.  Dxike  of  Rutland  (1892),  9  Times  L.  R  115 ; 
[1893]  1  Q.  B.  142.    The  first  two  cases  were  decided  in 
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two  Siafes  where  there  was  special  legislation  relating  to  Argamwit. 
the  duties  of  the  muDieipality  to  travellers :  see  Shearman 
&  Redfield  on  the  Law  of  Negligence,  5th  ed.,  sec.  370, 
where  they  are  cited  and  distinguished,  and  in  the 
last  case  the  soil  of  the  highway  was  vested  in  the 
defendant,  subject  to  a  mere  right  of  passage  and  this 
differentiates  -an  English  from  a  Canadian  highway 
where  it  is  vested  in  the  Crown  or  in  the  munici- 
pality :  R.  S.  O.  ch.  223,  sees.  599,  601.  The  learned 
Judge  cited  Singleton  v.  The  Eastei'n  Counties  R. 
W.  Go.  (1859),  7  C.  B.  N.  S.  287;  Hugliea  v.  Macfie, 
and  Abbott  v.  Macjie  (1863),  2  H.  &  C.  744 ;  but 
the  text  writers  all  agree  these  are  overruled  by 
Clark  V.  Chambers  (1878),  3  Q.  B.  D.  327.  The  present 
law  is  as  laid  down  in  Lynch  v.  Nurdin  (1841),  1  Q.  B. 
29.  See  also  Smith  v.  Hayes  (1898),  29  O.  R.  283;' 
Sangster  v.  The  T.  Eaton  Co.  (1894),  25  O.  R.  78 ;  Jewson 
V.  Gatti  (1885),  1  Times  L.  R.  635 ;  (1886),  2  Times  L.  R. 
381  and  441.  The  case  of  The  Town  of  Portland  v. 
Grijffiths  (1885),  11  S.  C.  R.  333,  was  decided  upon  the 
ground  that  there  had  been  contributory  negligence  on 
the  part  of  the  plaintiff  and  the  expressions  used  by 
certain  of  the  Judges  to  the  effect  that  the  plaintiff 
could  not  recover  as  she  was  not  at  the  time  using  the 
highway  for  its  legitimate  purpose  are  obiter.  A  child  has  a 
right  to  use  a  street  for  purposes  of  play :  The  City  of  Chicago 
V.  Keefe  (1885),  114  III.  222  ;  McOuire  v.  Spence  (1883), 
91  N.  Y.  303;  Beven  on  Negligence,  2nd  ed.,  431  ; 
Harrold  v.  Watney,  [1898]  2  Q.  B.  320;  Castor  v.  The 
Corporation  of  the  Town  of  Uxbridge  (1876),  39  U.  C.  R. 
113;  Huffman  v.  Bayham  (1899),  26  A.  R.  514.  Even 
if  the  child  was  not  lawfully  in  the  place  where  it 
was  injured,  there  was  an  allurement :  31  Am.  Law 
Review  891 ;  Eversley  on  Domestic  Relations,  2nd  ed., 
pp.  801,  802;  Mojnnson  v.  McAra  (1896),  23  Ct.  of 
Sess,  Cas.  (4th  series)  564  ;  Hesketh  v.  The  City  of  Toronto 
(1898),  25  A,  R.  449. 
J.   B.  LuoaSy  and    W,   H,    Wright,    for  the   town    of 
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Argument.  Markdale,  contra.  Under  our  statute  the  liability  of 
the  municipal  coi*porations  is  limited  to  the  cases  of  those 
properly  using  the  highway :  Steinhoff  v.  Corporaiion  of 
Kent  (1887),  14  A.  R.  12,  per  Osler,  J.  A.,  at  pp.  18  and 
19,  citing  The  Town  of  Portland  v.  QriffUhs  (1885),  11 
S.  0.  R  333 ;  Richards  v.  Inhabitants  of  Enfield  (1859), 
13  Gray  (Mass.)  344;  Toms  v.  The  Corporation  of  ike 
Town  of  Whitby  (1875),  37  U,  C.  R.  100.  We  rely  upon 
Hai-i^ison  v.  Duke  of  Rutland,  [1893]  1  Q.  B.  142.  The 
parents  were  guilty  of  contributory  negligence  in  allowing 
the  child  to  go  out  to  play  on  the  street :  Bailey  v.  Neal 
(1888),  5  Times  L.  R.  20.  The  evidence  does  not  shew 
that  the  timbers  interfered  with  the  proper  use  of  the 
road,  so  it  was  not  out  of  repair.  The  timbers  were  not 
put  there  by  the  defendants :  O'Neil  v.  Win/iJiam  (1897), 
*  24  A.  R.  341 ;  Municipal  Council  of  Sydney  v.  Bourke, 
[1895]  A.  C.  433 ;  Municipality  of  Fictou  v.  Geldert, 
[1893]  A.  C.  524.  The  corporation  had  no  notice  that  the 
timbers  were  there :  Rice  v.  Whitby  (1898),  25  A.  R.  191. 
The  accident  happened  in  the  ditch,  between  the  sidewalk 
and  the  travelled  portion  of  the  road,  and  most  of  the  cases 
cited  for  the  plaintiffs  were  sidewalk  cases.  The  evidence 
does  not  support  pecuniary  damage  to  the  plaintiffs  by 
the  death  of  a  child  seven  years  of  age  who  was  bound 
by  law  to  go  to  school  for  the  next  seven  years :  R.  S.  0. 
ch.  296,  and  in  that  way  he  would  be  a  source  of  expense: 
Mason  v.  Bertram  (1889),  18  O.  R.  1 ;  Holleran  v. 
Bagnell  (1879),  4  L.  R.  Ir.  C.  L.  740.  We  also  refer  to 
Burke  v.  Cork  &  Macroom  R,  W,  Co.  (1879),  4  L.  R.  Ir.  682 ; 
Mew's  Digest,  vol.  10,  cols.  108-110  under  "Negligence"; 
Sykes  v.  The  North-Eastern  R.  W.  Co.  (1875),  44  L.  J. 
C.  P.  191 ;  DiJxkwoHh  v.  Johnson  (1859),  4  H.  &  N. 
653  ;  Atldnson  v.  Chatham  (1899),  26  A.  R.  521 ;  Seven 
on  Negligence,  2nd  ed.,  732, 

W.  J.  Hatton,  for  the  third  party.  The  third  party  did 
not  put  the  timbers  on  the  highway,  that  was  done  by  an 
independent  separate  contractor,  who  could  not  render  him 
liable  for  his  acts :  Saunders  v.  City  of  Toronto  (1899), 
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26  A.  R.  265 ;  Jones  v.  Garporation  of  Liverpool  (1886),  Argmneot. 

14  .Q.  B.  D.  890 ;  Quarman  v.  Bv/mett  (1840),  6  M.  &  W. 

499. 

Blake,  in  reply,  referred  to  31  Am.  Law  Review,  at  p. 
900,  and  the  case  there  Kerr  v.  Forgue  (1870),  54  111.  482 ; 
Grand  Trunk  R,  W.  Co.  v.  Jennings  (1888),  13  App.  Cas. 
800,  at  p.  804  ;  Beven  on  Negligence,  2nd  ed.,  182  et  seq. 
-and  218  et  seq. ;  Foley  v.  Tovmship  of  East  Flamborough 
(1899),  26  A.  R,  43. 

March  2nd,  1900.     BoTD,  C. :— . 

The  judgment  of  my  brother  Falconbridge,  who  tried 
this  case,  is  favourable  to  the  plaintiffs'  right  to  recover, 
•except  in  one  respect,  viz.,  that  the  child  who  was  killed 
had  no  right  to  be  at  play  on  the  streets,  and  as  to  one  so 
using  the  street,  the  municipality  was  under  no  obligation 
to  repair  or  keep  unobstructed. 

The  decisions  relied  upon  are  some  English,  some  Ameri- 
can, and  one  Canadian,  though  none  of  them  authorita- 
tively decided  the  point  as  to  our  Court. 

The  English  cases  are  to  be  broadly  distinguished  from 
Canadian  on  historic  grounds.  The  English  highway  is 
the  outcome  of  dedication  by  private  proprietors,  who  still 
remain  owners  of  the  soil,  subject  to  the  public  right  of 
easement ;  that  is,  a  mere  right  to  pass  and  repass.  Hence 
it  was  held  if  the  public  right  of  way  (=  street  or  highway) 
be  used  by  one  for  any  purpose,  lawful  or  unlawful,  other 
than  that  of  passage,  he  is  a  trespasser :  Crompton,  J.,  in 
The  Queen  v.  Pratt  (1855),  4  E.  &  B.,  at  p.  868.  That, 
probably,  is  to  be  modified,  as  stated  by  Esher,  M.  R.,  in 
Harrison  v.  DuJce  of  Rutland,  [1893]  1  Q.  B.,  p.  146.  But  in 
Ontario  there  is  no  private  proprietorship  in  the  soil  of  public 
roads.  The  land,  at  first  the  waste  land  of  the  Crown,  held 
for  the  beneficial  use  of  the  public,  was,  in  course  of  set- 
tlement, surveyed  so  as  to  allocate  road  allowances,  which 
became  the  streets  and  highways  of  the  country. 

The  freehold  of  these  highways  and  "  public  communi- 
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Judgment,  cations  "  remained  in  the  Crown  ;  jurisdiction  and  control 
Boyd,  0.  over  them  was  committed  to  the  municipal  councils,  while 
the  possession  and  enjoyment  of  them  was  vested  in 
the  municipality:  see  Mun.  Act,  sees.  532  (2),  599-601. 
Now,  when  possession  is  vested  in  the  municipality,  that 
means  and  embraces  all  the  inhabitants  of  the  locality 
included  in  the  political  corporation — men,  women  and 
children :  Mun.  Act,  sec.  2  (10),  and  sec  5. 

In  England,  the  repair  of  public  roads  originated  in 
immemorial  custom,  whereas,  in  this  Province,  the  obliga- 
tion is  ascertained  by  statute,  and  so  cast  upon  the  local 
municipality.  The  measure  of  the  duty  to  repair  Ls  to  be 
found  in  the  language  of  the  Legislature. 

In  the  American  States  the  condition  of  the  highway 
much  resembles  that  which  obtains  in  Ontario.  But  there 
are  a  few  States,  where  the  legislation  as  to  repairing 
streets  is  limited,  so  that  the  duty  arises  only  for  the  bene- 
fit of  travellers.  The  cases  cited  below  are  drawn  from 
the  Courts  of  these  exceptional  States. 

Whereas,  in  our  law,  the  obligation  is  made  to  extend 
to  all  persons.  Thus,  R.  S.  0.  ch.  223,  sec  606 :  "  Every 
public  road,  street  *  *  shall  be  kept  in  repair  by 
the  corporation,  and  on  default  *  *  the  corporation 
*  *  shall  be  civilly  responsible  for  all  damages  sus- 
tained by  any  person  by  reason  of  such  default"  So  in 
section  608,  the  case  of  damages  sustained  by  any  person 
by  reason  of  obstruction  in  the  highway  is  provided  for^ 
and  section  612. 

When  the  course  of  legislation  is  regarded,  it  becomes 
manifest  that  while  the  primary  purpose  of  the  highway 
is  for  public  travel  and  passage,  yet  there  are  many  other 
modes  of  user  which  are  recognized  as  permissible  and  In- 
timate, so  long  as  public  convenience  is  not  interfered 
with. 

The  Act  to  Regulate  Travelling  on  Public  Highways^ 
ch.  236,  is  not  confined  to  travellers,  but  extends  to  other 
persons  being  upon  the  highway :  see  section  4.  Dogs  and 
swine  may  be  at  large  upon  the  streets,  and  so  may  drunk 
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persons,  if  not  disorderly :  R  S.  O.,  pp.  1899,  2549  and  Judgment. 
2562.  ^— [jTj. 

There  may  be  retail  selling,  and  crying  and  vending  of 
•small  wares  in  the  streets  p.  2594.  Hotel  runners  and 
others  may  importune  travellers ;  beggars  and  malformed 
persons  may  appeal  for  help  in  the  streets :  pp.  2602, 
2607. 

In  the  matters  foregoing  there  may  be  regulations  or 
there  may  be  restrictions  according  to  local  requirements, 
but  the  permission  to  be  on  the  streets  is  assumed,  unless 
the  particular  by-law  prohibits. 

So,  as  to  children  ;  a  child  who  is  found  begging  or 
wandering  about  at  late  hours  in  any  street,  may  be  taken 
in  charge  by  the  constable :  ch.  259,  sec.  7.  See  also  p. 
3509.  And  children  are  not  to  be  in  the  streets  at  night- 
fall if  the  municipality  enacts  the  "  Curfew-bell "  by-law : 
'  -ch.  259,  sec.  21.  So  it  is  recognized  that  children  are  in 
the  habit  of  riding  behind  waggons,  etc.,  and  that  they 
•amuse  themselves  by  coasting  or  tobogganing  on  the 
streets.  I  deduce  the  conclusion  that  children  may  play 
on  the  highways  when  there  is  no  prohibitory  local  law, 
•and  where  their  presence  is  not  prejudicial  to  the  ordinary 
user  of  the  street  for  traffic  and  passage. 

To  the  same  effect  is  the  American  state  law  generally. 
Thus  in  McGarry  v.  Loomis  (1875),  63  N.  Y.  R.,  at  p.  108, 
'Church,  C.  J.,  said :  "  That  it  is  not  unlawful,  wrongful  or 
negligent  for  children  on  the  sidewalk  to  play,  is  a  propo- 
sition which  is  too  plain  for  comment."  And  in  The 
Quinoy  Horse,  etc.,  Co,  v.  Onuae  (1889),  38  111.  App.,  at 
p.  223,  it  is  decided  that  city  streets  are  intended  for  the 
use  of  children  as  well  as  of  vehicles,  not  merely  as  ways 
by  which  to  get  to  school,  or  upon  errands  of  business,  but 
•as  places  in  which  to  play,  consistently  with  the  rights  of 
•others,  and  subject  to  risks  for  want  of  due  care  on  their 
own  part. 

American  law  is  concisely  summed  up  in  the  5th  edition  of 
•Shearman  &  Redfield  on  Negligence  :  sec.  370. 

In  Massachusetts  and  Maine  under  peculiar  statutes  a 
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child  playing  upon  the  street,  or  a  person  stopping  by  the 
wayside  to  converse,  is  not  making  such  use  of  the  high- 
way as  entitles  him  to  complain  of  its  defects. 
•  In  other  jurisdictions  not  embarrassed  by  statutory  con- 
struction the  rule  is  that  the  same  duty  is  owing  to  a  child 
at  play  on  the  street  as  to  one  passing  over  it  for  business^ 
or  pleasure. 

The  Canadian  case  of  The  Town  of  Portland  v.  GrriffUh» 
(1885),  11  S.  C.  R.  333,  arose  under  New  Brunswick  law. 
The  duty  to  repair  the  street  was  under  the  Provincial 
local  statute,  34  Yict.  ch.  11,  sec.  83,  making  a  general 
provision  as  to  repair  (not  saying  for  whom).  The  Chief 
Justice,  Ritchie,  was  of  opinion  that  the  repair  was  only 
for  those  lawfully  using  the  street  in  passing  to  and  from. 
But  Henry,  J.,  was  equally  explicit  that  any  one  using  the 
street  for  a  lawful  purpose,  such  as  washing  windows,  could 
legally  use  the  sidewalk,  and  recover,  if  injured,  through 
its  being  out  of  repair.  Mr.  Justice  Gwynne  goes  carefully 
over  all  the  points  of  the  case,  but  is  silent  as  to  this  one 
from  which  the  reasonable  inference  would  be  that  he  did 
not  regard  the  objection  raised  by  the  Chief  Justice  as  a 
serious  one.  I  take  this  case  to  be  rather  in  favour  of 
than  against  the  present  judgment. 

I  may  notice  a  Scottish  case  decided  in  1896,  Morrison 
V.  McAra,  23  Rettie  564  (Ct.  Sess.  Cas.,  4th  series), 
where  a  child  at  play  in  the  street  being  injured  by  a  lorry 
recovered  reparation,  but  no  comment  is  made  on  the  point 
now  under  consideration. 

I  think  the  conclusion  of  Mr.  Justice  Falconbridge  should 
not  prevail  even  if  it  more  clearly  appeared  in  the  evi- 
dence that  the  child  was  at  play  on  the  timber  when  the 
accident  happened  by  which  he  was  killed.  Other  boys 
had  played  there  or  were  playing  there,  and  this  child 
having  left  home  with  his  hoop  rolled  it  along  the  side- 
walk up  to  this  place  and  then  went  on  the  timber,  where- 
upon the  stick  slipped  or  slewed  and  knocked  him  down 
between  the  pieces  whereby  death  ensued  forthwith. 

I  have  read  and  approve  of  the  very  full  examinatioa 
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of  all  the  other  aspects  of  the  case  made  by  my  brother    Judgment. 
Ferguson,  and  do  not  think  that  anything  can  usefully  be    Boyd,  C. 
added  to  his  opinion.     I  also  agree  in  his  disposition  of  the 
claim  against  the  third  party,  and  as  to  the  costs. 

Ferguson,  J. : — 

The  action  is  brought  under  the  provisions  of  the  statute 
eommonly  known  as  Lord  Campbell's  Act. 

The  plaintiffs  are  the  father  and  mother  of  the  lad  James 
Edgar  Ricketts,  who  was  killed  by  the  sliding  or  falling  of 
the  timbers  hereafter  mentioned  and  alluded  to. 

The  plaintiffs  state  their  cause  of  action  after  this  man- 
ner. They  say  that  the  defendants,  being  owners  of  and 
having  jurisdiction  over  a  certain  public  highway  in  the 
village  of  Markdale  named  Mill  street,  authorized  and 
allowed  certain  square  timbers  to  be  piled  near  the  side- 
walk on  said  street,  at  a  point  about  four  rods  distant  from 
where  the  Canadian  Pacific  Railway  intersects  the  street^ 
and  where,  to  the  knowledge  of  the  officers  of  the  corpora- 
tion, children  were  wont  to  congregate,  and  knowingly 
allowed  said  timbers  to  remain  piled  upon  said  highway 
until  the  time  of  the  accident  complained  of  ;  the  position 
and  location  of  said  timbers  being  such  as  to  invite  chil- 
dren to  walk  and  play  thereon,  the  said  timbers  being  so 
piled  as  to  be  dangerous  to  any  person  walking  thereon  or 
being  in  their  vicinity  :  that  on  the  13th  day  of  April,  1899,. 
while  the  said  James  Edgar  Ricketts  was  lawfully  upon  the 
said  highway  and  was  walking  upon  one  of  the  said  tim- 
bers, another  stick  of  timber  which  occupied  a  more  eleva- 
ted position  fell  upon  the  said  James  Ricketts  and  killed 
him:  that  prior  to  the  accident  the  said  James  Edgar 
Ricketts  lived  at  home  with  his  parents,  the  plaintiffs,  and 
was  able  to  perform,  and  did  perform  valuable  services  of 
various  kinds  for  the  plaintiff's,  and  with  increasing  years 
his  services  would  have  been  still  more  valuable  to 
the  plaintiffs.  They  then  say  that  the  said  James  Edgar 
Ricketts  died  intestate,  and  that  no  administrator  has 
been  appointed,  and  claim  damnges  from  the  defendants. 
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Jttdgment.  The  defendants  plead  in  denial  generally,  and  say  that 
Fergaaon,  J.  the  accident  was  caused  by  the  negligence  of  the  said 
James  Edgar  Ricketts :  that  there  was  contributory  n^li- 
gence  on  the  part  of  the  plaintiffs,  which  caused  the 
accident,  and  they  specifically  deny  that  the  plaintifis 
sustained  any  damage  as  they  (the  plaintiffs)  allege  by 
reason  of  the  accident,  or  at  all. 

Markdale  is  a  village  of  about  800  or  900  inhabitanta 
This  highway,  Mill  street,  runs  through  the  central  part 
of  the  village  and  to  the  railway  station.  On  one  side  of 
the  street  at  the  place  where  the  timbers  were  left,  there 
was  a  sidewalk  six  feet  wide  at  some  littb  elevation  from 
the  ground,  and  there  was  what  has  been  called  a  ditch 
between  this  and  the  part  of  the  roadway  usually  travelled 
by  teams. 

From  the  evidence  I  would  say  that  this  ditch  is  really 
a  somewhat  gradual  slope  from  the  usually  travelled  part 
of  the  roadway  down  to  a  lower  line  or  gutter  at  or  near 
the  outer  line  of  the  sidewalk.  At  this  place,  a  few  rods 
from  the  railway  station,  six  large  pieces  of  squared  timber 
from  thirty-five  to  fifty  feet  long  were,  during  a  time  of 
deep  snow,  unloaded  and  left  on  or  in  the  snow  in  or  over 
this  ditch.  Three  of  such  pieces  of  timber  were  under  the 
other  three.  The  three  that  were  under  lay  obliquely  to 
the  coui*se  of  the  road  and  sidewalk,  and  the  three  pieces 
that  were  upon  these  three  lay  obliquely  across  them,  and  as 
it  appears  there  must  have  been  some  inclination  of  the 
upper  surfaces  of  the  under  pieces. 

It  was  after  the  snow  had  melted  and  almost  gone  that 
the  accident  occurred. 

These  timbers,  or  some  of  them,  extended  from  a  point 
or  line  from  six  inches  to  a  foot  inwards  upon  the  sidewalk 
to  a  point  or  line  in  upon  the  usually  travelled  part  of  the 
roadway  from  three  to  four  feet,  and  as  some  witnesses 
say,  more.  There  is  evidence  going  to  shew  that  the  tim- 
bers did  not  extend  further  in  the  direction  of  the  travelled 
part  of  the  street  than  being  upon  the  ridge  or  comb  of 
grass  along  the  side  of  this  travelled  part ;  but  after  a  care- 
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ful  consideration  of  the  evidence  on  the  subject  I  think  a  Judgment, 
fair  finding  is  that  they  did  extend  three  or  four  feet  upon  Fergaaoii,J. 
the  travelled  part  at  least. 

These  timbers  were  so  placed,  or  happened  to  be  in  such 
a  position  as  to  one  another,  that  there  was  a  probability 
that  if  a  person  were  to  step  upon  one  of  the  uppermost 
ones,  it,  or  the  one  end  of  it,  would  slide  or  slew,  as  the 
witnesses  put  it,  upon  the  underlying  ones  so  as  to  be  dan- 
gerous to  the  person  so  stepping  upon  it  or  others  who 
might  happen  to  be  there  and  in  the  way  of  such  sliding 
•or  slewing.  And  the  timbers  were  of  such  dimensions  and 
weight  that  their  moving  or  being  moved  in  this  way  was 
•or  would  be  a  serious  thing  for  those  with  whom  they 
would  come  in  contact.  The  extreme  outer  point  to  which 
the  timber  extended  was  twenty-three  feet  from  the  limit 
•of  the  allowance  for  road,  sixty-six  feet  wide,  there  being, 
however,  room  for  persons  to  pa^ss  on  the  sidewalk,  and 
Toom  on  the  travelled  part  of  the  road  for  waggons  and 
teams  to  pass,  proper  care  being  taken  in  either  case  not  to 
"drive  or  walk  against  the  timbers. 

The  timbers  had  been  in  the  above  in  part  described 
position,  except  so  far  as  changes,  if  any,  had  taken  place 
l^y  reason  of  the  melting  of  the  snow  into  or  upon  which 
they  were  at  first  unloaded,  for  a  period  of  at  least  three 
or  four  weeks,  and  their  existence  there  was  known  to 
members  of  the  defendant  corporation,  who  were  passing 
-and  repassing  the  place  frequently,  if  not  day  by  day,  and 
I  cannot  but  be  of  the  opinion  upon  the  evidence,  that  there 
was  ample  time  after  knowledge  of  and  notice  to  the 
•defendants,  and  before  the  accident,  for  them  to  have  had 
the  timbers  removed,  or  at  least  placed  in  a  position  in 
which  there  would  be  less,  if  any,  danger  by  reason  of  their 
presence  on  the  road. 

It  appears,  I  think,  that  while  these  timbers  were  in 
this  situation  they  offered  an  invitation  and  were  an  allure- 
ment to  bo3'^s  and  children  for  the  purposes  of  playing,  and 
it  appeal's  that  boys  and  children  in  gonsiderable  numbers 
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Judgment,    had  been  before,  and  were  at  the  time  of  the  accident  play- 
Jfergoson,  J.  ing  upon  and  around  these  timbers. 

On  the  13th  day  of  April,  1899,  the  deceased,  James  Edgar 
Ricketts,  had  been  permitted  by  his  mother  to  play  on 
the  sidewalk,  and  in  so  doing,  came  to  the  place  where 
these  timbers  were;  other  boys  were  u|>on  the  timbera 
then  and  this  boy  went  upon  them  likewise,  presumably 
in  the  course  of  his  diversion  or  play. 

It  does  not  appear  with  precision  how  the  misfortune 
took  place,  but  it  does  appear  that  while  this  boy  was  so 
upon  the  timbers  one  of  them  moved  (*  slewed,"  as  the 
witnesses  say),  and  that  the  boy  having  fallen  through 
between  two  of  these  uppermost  timbers,  the  one  of  them 
that  was  sliding  or  slewing  upon  the  timbera  underneath 
caught  his  head  between  it  and  another  of  the  uppermost 
timbers  and  so  by  pressure  or  impact  caused  his  death 
immediately. 

These  timbers  had  not  been  placed  where  they  were  by 
the  defendants,  nor  were  the  timbers  the  property  of  the 
defendants.  The  timbers  were  the  property  of  one  Ryan 
and  were  placed  or  left  where  they  were  by  a  person 
who  had  a  contract  with  Ryan  for  hauling  the  timber 
from  the  bush  to  the  railway  station,  the  particulars  of 
which  will  be  stated  when  I  come  to  deal  with  the 
part  of  the  case  relating  to  the  liability  or  not  of  the 
third  party  brought  in. 

It  was  not  denied  that  the  defendant  corporation  had 
the  duty  cast  upon  them  by  the  statute  of  keeping  this 
street  or  highway  in  repair,  and  after  having  given 
the  matter  due  consideration,  both  as  to  the  locality  in 
which  the  timber  was  and  all  the  surrounding  circum- 
stances, including  the  publicity  of  the  place,  the  amount 
of  travel  or  traffic,  so  far  as  shewn,  upon  the  street,  etc,. 
I  have  arrived  at  the  opinion  that  the  presence  of  these 
timbers  in  the  position  and  at  the  place  in  which  they 
were,  as  I  have  endeavoured  to  describe  the  same,  consti- 
tuted and  was  an  obstruction  of  the  highwa}"  and  that  after 
knowledge  of  and  notice   to  the   defendant  corporatioa 
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and   before   the  happening  of  the  unfortunate  accident,  Judgment, 
there  was  ample  time  to  remove  the  timbers  or  in  some  Fergnson,  J. 
way  to  abate  the  obstruction. 

I  am  further  of  the  opinion  that  this  obstruction  was 
such  as  to  be  a  want  of  repair  of  the  highway,  and  that 
by  permitting  the  obstruction  to  remain  &s  the  defendant 
corporation  did,  they  were  guilty  of  such  a  breach  or 
violation  of  their  duty  as  rendered  them  liable  to  be 
successfully  indicted  for  a  misdemeanour ;  the  duty  resting 
upon  them  being  a  duty  owing  to  the  public  at  large 
and  to  all  persons  being  lawfully  upon  the  street  or 
highway. 

Apparently,  but,  as  I  think  not  really,  against  this  last 
statement  are  the  United  States  cases  :  Stinson  v.  City  of 
Oarcliner  (1856),  42  Me.  248 ;  Blodgett  v.  The  City  of 
Boston  (1864),  8  Allen  (Mass.)  237;  Tighe  v.  City  of 
Loivell  (1876),  119  Mass.  472,  and  perhaps  others.  These 
three  cases  were  referred  to  by  the  learned  trial  Judge  in 
his  judgment.  They  were,  however,  decided  under  the 
provisions  of  enactments  differing  from  the  provisions  of 
our  statute  on  the  subject  of  repairs  to  highways. 

As  stated  by  Bigelow,  C.  J.,  in  the  case  Blodgett  v.  The 
City  of  Boston^  the  duty  imposed  was  to  keep  the  roads 
in  repair  "so  that  they  may  be  *safe  and  convenient 
for  travellers  at  all  seasons  of  the  year,' "  and  it  was  upon 
this  restriction  of  the  generality  of  the  duty  imposed 
that  the  case  was  decided,  and  in  the  others  of  the  cases 
there  was  either  this  or  a  similar  restriction  in  the 
statutes  imposing  and  governing  the  liability. 

These  same  cases  are  mentioned  and  refeired  to  in  the 
ease  McQuire  v.  Spence  (1883),  91  N.  Y.  303,  where  it 
was  held  that  when  a  child  was  injured  in  consequence  of 
an  obstruction  on  the  street,  it  was  no  defence  to  say  that 
the  child  was  playing  on  the  street,  instead  of  using  it 
for  the  ordinary  purposes  of  travel.  The  judgment  in 
this  last  case  is  very  short,  the  Court  seeming  to  be 
unanimous  in  the  opinion  that  the  matter  was  too  plain 


622  THE  ONTABIO  REPORTS.  [yOL. 

Judgment  for  argument.  See  also  the  case  The  City  of  Chicago  v. 
Fei^.  J.  Keefe  (1885),  114  111.  222,  at  pp.  226,  227. 

Our  statute  on  the  subject,  ch.  223,  sec.  606,  is 
in  its  provisions  very  general :  "  Every  public  road,  street, 
bridge  and  highway  shall  be  kept  in  repair  by  the 
corporation,  and  on  default  of  the  corporation  so  to  keep 
in  repair,  the  coi*poration,  besides  being  subject  to  any 
punishment  provided  by  law,  shall  be  civilly  responsible 
for  all  damages  sustained  by  any  person  by  reason  of 
such  default,  but  the  action  must  be  brought  within  three 
months  after  the  damages  have  been  sustained." 

As  to  the  persons  who  may  have  the  benefit  of  the 
enactment  there  seems  to  be  no  restriction  whatever. 

The  defendant  corporation  were,  as  already  said,  in 
default  in  not  keeping  this  street  in  repair  and  were 
therein  guilty  of  negligence.  It  is  plain,  as  I  think, 
that  such  negligence  of  these  defendants,  if  it  were 
assumed  that  there  was  not  contributory  negligence  was 
the  cause  of  the  disaster,  for  had  the  timbers  not  been 
there  the  misfortune  would  not  have  occurred.  I  think 
it  plain,  that  the  fact  that  the  boy  was  playing  on  the 
street  and  not  using  the  highway  in  the  ordinary  way  of 
travel  affords  no  defence. 

Then  as  to  the  alleged  contributory  negligence  of  the 
unfortunate  boy  set  up  by  the  defence.  The  boy  was 
under  seven  years  old.  In  the  excellent  and  exhaustive 
work  The  American  and  English  Encyclopaedia  of  Law, 
2nd  ed.,  vol.  7,  pp.  405  and  406,  it  is  stated:  "That 
children  so  young  as  to  be  non  sviA  juris  cannot  be  guilty 
of  contributory  negligence.  And  children  who  have 
attained  an  age  where  they  are  not  wholly  irresponsible  are 
not  required  to  exercise  the  same  care  and  prudence  that 
would  be  demanded  of  an  adult  similarly  situated,  but 
only  the  care  of  a  child  of  equal  age  and  ordinary 
childish  care  and  prudence.  And  even  when  a  child  has 
reached  years  of  discretion,  and  become,  as  a  matter  of 
law,  responsible  for  his  conduct,  no  higher  degree  of  care 
will  be  exacted  of  him  than  is  usually  exercised  by 
persons  of  a  similar  age,  judgment,  and  experience." 
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And  at  p.  408 :  "  Nor  will  a  child  negligently  injured  Jndgment. 
upon  a  railroad,  or  by  defects  in  a  public  highway,  or  by  Ferguson,  J. 
dangerous  machinery,  or  by  explosives  or  in  any  other  way, 
be  charged  with  contributory  negligence,  if,  at  the  time  of 
such  injury,  he  was  doing  what  might  have  been 
expected  of  an  ordinarily  careful  and  prudent  child  of  the 
same  age,  making  due  allowance  for  the  natural  instincts 
of  childhood." 

In  Shearman  &  Redfield,  on  the  Law  of  Negligence,  5th 
ed.,  at  sec.  73a,  pp.  Ill,  112,  it  is  said  :  "  Some  degree  of  care 
may  justly  be  required,  even  from  children  of  six  or  seven 
years.  But  such  a  child  is  every  where  presumed  to  be 
incapable  of  contributory  negligence."  In  Sangster  v.  The 
T.  Eaton  Co.  (1894),  25  O.  R,  at  p.  83,  the  learned  Chief 
Justice  referring  to  Gardner  v.  Grace  (1858),  1  F.  &  F. 
359,  said:  ''The  doctrine  of  contributory  negligence  is 
said  not  to  be  applicable  to  a  child  of  tender  years." 

One  asks,  what  did  this  boy  do  or  leave  undone  that 
can  be  relied  on  as  contributory  negligence  ?  He  was  on 
the  sidewalk  playing.  The  timbers  were  as  or  about  as 
I  have  described  them.  Children  had  been  playing  on 
the  timbers  and  some  one  or  more  boys  were  on  the 
timbers  at  the  time.  To  go  upon  the  timbers  required  no 
climbing  or  other  extraordinaiy  exertion.  It  was  not 
necessary  to  commit  anything  at  all  in  the  nature  of  a 
trespass  to  go  upon  the  timbers.  They  were  on  the  public 
street  and  he  had  a  right  to  go  there.  To  any  one  at  all 
conversant  with  the  instincts  and  general  conduct  of  boys 
when  at  play  these  timbers  would  appear  to  afford  an 
invitation  and  be  an  allurement  to  boys  to  go  upon  them, 
and  I  am  unable  to  see  that  this  boy  in  going  upon  these 
timbers,  for  the  purposes  of  his  childish  amusement  and  play 
did  any  thing  more  than,  or  any  thing  different  from  what 
might  be  reasonably  expected  from  boys  generally  of  his 
own  age,  or  even  from  ordinarily  prudent  boys  much  older 
than  he. 

I  am  of  the  opinion  that  contributory  negligence  on 
the  part  of  this  boy  has  not  been  made  to  appear  and 
cannot  be  relied  on  as  a  defence. 
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Jndgment.  There  seems  to  be  no  evidence  to  support  the  eon- 
FergoBon,  J.  tributory  negligence  charged  against  the  father,  and  the 
only  item  of  evidence  in  support  or  professedly  in  support 
of  the  negligence  charged  against  the  mother  is  that  she 
permitted  the  boy  to  go  to  play  on  the  sidewalk  with  his 
"  little  hoop,"  and  this  in  my  estimation  does  not  support 
or  nearly  support  the  charge. 

The  contention  of  the  defendants  as  to  contributory 
negligence  I  think  entirely  fails  and  I  am  of  the  opinion 
that  the  evidence  shews  that  the  boy  lost  his  life  by  and 
througli  the  negligence  of  the  defendant  corporation,  and 
that  such  negligence  was  the  proximate  cause  of  the 
disaster. 

Yet  all  this  will  not  be  sufficient  to  sustain  the  action 
unless  damages  are  shewn,  that  is  to  say,  it  must  appear 
that  the  plaintiffs,  the  parents  of  the  boy,  had  some 
reasonable  expectation  of  pecuniary  advantage  to  arise  to 
them  by  the  continuance  of  the  life  of  their  son. 

The  learned  Judge,  before  whom  the  action  was  tried, 
though  of  opinion  so  strongly  against  the  plaintiff's  on 
another  ground  that  he  dismissed  their  action,  yet  made 
an  estimate  of  the  damages,  which  he  fixed  at  $400. 

In  regard  to  the  damages  I  am  quite  willing  to  say  that 
I  have  felt  difficulty — though  perhaps  unnecessarily.  In 
the  case  Blackley  v.  The  Toronto  Street  R,  W.  Co.,  not  yet 
reported,*  Mr.  Justice  Osier,  after  a  review  of  many  autho- 
rities, stated  a  proposition  which  seems  to  assume  the  form 
of  a  Rule,  and  after  having  been  at  some  trouble  in  exam- 
ining cases  on  the  subject,  I  am  quite  convinced  that  the 
learned  Judge  stated  the  law  accurately.  I  may  here  say 
that  he  was  the  only  member  of  the  Court  who  considered 
the  matter  in  that  case,  the  other  Judges  being  of  the 
opinion  that  the  plaintiff  could  not  succeed  in  the  action 
at  all.  The  proposition  is  as  follows  :  "  It  is  for  the  tribu- 
nal to  say,  under  all  the  circumstances,  taking  into  account 


*See  Mr.  Justice  Osier's  judgment  in  a  note  to  Romhough  v.  Bakh,  27 
A.  R.,atp.  44. 
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all  the  uncertainties  and  contingencies  of  the  particular  Jndgnwnt. 
case,  whether  there  was  such  reasonable  and  well  founded  FergoMn,  J. 
expectation  of  pecuniary  benefit  as  can  be  estimated  in 
money,  and  so  become  the  subject  of  damages."  The 
learned  Judge  referring  to  Pyw,  v.  The  Great  Northern 
R  W.  Co.  (1862),  2  B.  &  S.  759.  The  authorities  on  the 
subject  seem  to  have  been  exhaustively  reviewed  by  mem- 
bers of  the  Court  in  the  case  Lett  v.  St.  Lawrence  and  Ottawa 
R.  W.  Co.  (1884),  11  A.  R.,  commencing  at  p.  1,  a  case  that 
seems  to  have  been  under  review  by  and  the  judgment 
affirmed  in  the  Supreme  Court.  For  this  reason  and 
others  I  do  not  feel  called  upon  here  to  write  anything 
like  what  might  be  called  a  digest  of  the  authorities  on 
the  subject. 

It  seems  not  to  be  necessary  to  shew  by  evidence  that 
any  pecuniary  benefit  had  been  actually  received  from  the 
deceased.  In  the  case  above  referred  to,  Mr.  Justice  Osier 
said, "  It  has  not  been  decided  by  any  case  by  which  we  are 
bound  that  there  must  be  evidence  of  pecuniary  advantage 
derived  from  the  deceased  previous  to  his  death ;  the  con- 
trary of  this  is  decided  in  Franklin  v.  South-Eastern  IL 
W.  Co.  (1858),  3  H.  &  N.  261,  and  in  the  case  Dalton  v. 
South-Eastern  R.  W.  Co.  (1858),  4  C.  B.  N.  S.  296." 

In  the  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  vol.  5,  p. 
129  (note),  it  is  said  :  **  To  authorize  a  verdict  for  substantial 
damages  in  an  action  by  a  parent  for  the  negligent  killing 
of  his  infant  child,  it  is  not  necessary  to  make  proof  of 
the  amount  of  damages  sustained.  The  jury  may  infer 
this  from  all  the  facts  in  evidence." 

In  the  case  The  City  of  Chicago  v.  Keefe  (1885),  114 
111.,  at  p.  230,  the  learned  Chief  Justice,  delivering  the 
opinion  of  the  Court,  said :  **  The  question  is  in  its  nature 
incapable  of  exact  determination,  *  *  and  a  jury 
should  therefore  calculate  the  damages  in  reference  to  a 
reasonable  expectation  of  benefit,  as  of  right,  or  otherwise, 
from  the  continuance  of  the  life."  Then  after  referring  to 
two  leading  English  cases  the  learned  Chief  Justice  said  : 
*'  Parents  and  even  brothers  and  sisters  might  reasonably 
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Jndgmgnt.  expect  in  many  waj's  to  derive  pecuniary  benefit  from  the 
Ferguson,  J.  continued  life  of  the  intestate,  as  of  grace  and  favour,  if  not 
of  right  at  any  age  of  life/* 

In  the  case  Condon  v.  The  Oreat  Southern  &  Western 
R.  W.  Go.  (1865),  16  Jr.  C.  L.  R.  415,  Pigott,  C.  B.,  said: 
"  As  to  the  probable  performance  of  those  duties,  the  jury 
were  entitled  to  apply  their  own  experience  and  knowledge 
of  life,  and  to  consider  the  habits  of  the  peasantry  in  this 
country,  and  the  probable  amount  of  assistance  and  support 
which  a  widow  might  fairly  and  reasonably  expect  from 
her  son":  p.  419. 

After  having  examined  many  authorities  I  have  arrived 
at  the  conclusion  that  the  plaintiffs  are  entitled  to 
succeed  in  this  action,  and  that  had  the  trial  been  by  a 
jury,  and  had  they  estimated  the  damages  at  the  amount 
found  by  the  learned  Judge  who  tried  the  case,  their  ver- 
dict could  not  properly  have  been  disturbed.  The  statute, 
however,  provides  that  the  trial  in  such  cases  shall  be 
before  a  Judge  without  a  jury,  and  the  learned  Judge  has 
as  before  stated,  estimated  the  damages  at  the  sum  of 
$400.  If  I  had  had  the  trial  of  the  case,  it  is  possible  that 
I  should  not  have  estimated  the  damages  at  so  large  a  sum, 
but  I  am  far  from  saying  that  I  can  clearly  see  that  there 
is  error  or  extravagance  in  the  estimate  made  by  the  trial 
Judge. 

I  am,  for  the  reasons  I  have  endeavoured  to  give,  of  the 
opinion  that  the  plaintiffs  are  entitled  to  judgment  for  this 
sum  of  $400,  with  their  costs  qf  the  action.  If  it  is  desi- 
rable this  sum  might  be  divided  equally  between  the  two 
plaintiffs. 

As  to  the  claim  made  by  the  defendant  against  Charles 
Ryan,  the  third  party  brought  in,  it  appears,  as  before 
stated,  that  Ryan  was  the  owner  of  the  timber  that  was 
left  upon  the  street.  This  timber  was  owned  by  him  and 
was  in  the  bush  apparently  where  it  had  been  manu- 
factured. It  is  shewn  that  Ryan  made  a  contract  with 
one  Matthew  Patton  for  the  hauling  of  the  timber  from 
the  bush  to  the  ground  or  station  of  the  Canadian  Pacific 
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Bailway  Company  at  Markdale  for  the  lump  sum  or  price    Jndgment. 
of  $10  and  that  the  timber  was  hauled  by  Patton  under  this  Forguson,  J. 
contract^  he  having  obtained  the  assistance  of  one  Moore  in 
hauling  it. 

It  also  appears  that  Patton  and  Moore,  for  their 
own  convenience  and  to  suit  their  own  purposes,  and 
in  violation  of  the  contract,  instead  of  hauling  the  timber 
to  the  ground  or  station  of  the  railway  company,  left  it  at 
the  place  where  I  have  before  stated  that  it  was,  and  this 
without  the  knowledge  or  assent  of  Ryan. 

It  also  fully  appears  that  Ryan  had  not  any  control  of 
the  work  of  hauling  the  timber  as  it  proceeded,  and  that 
Patton  obtained  a  balance  of  his  contract  price  for  the 
hauling  from  Kelly,  with  whom  the  money  had  been 
deposited  by  practising  a  deception. 

The  relationship  of  Ryan  and  Patton  was  not  that  of 
master  and  servant.  They  were  independent  contnictors, 
Ryan  having  no  power  to  control  the  operations  of 
Patton.  In  such  circumstances  Ryan  cannot,  as  I  think* 
and,  as  I  think,  the  authorities  clearly  shew,  be  held 
responsible  for  the  improper  and  negligent  acts  of  Patton 
in  pretended  performance  of  his  contract.  I  am,  there- 
fore of  the  opinion  that  the  defendants  have  not  the 
right  to  recover  over  against  Ryan  and  that  the  defen- 
dants should  pay  his  (Ryan's)  costs :  Smith's  Master  & 
Servant,  4th  ed.,  353,  356  ;  Sadler  v.  Henlock  (1855),  4  E. 
&  B.  570 ;  Saunclera  v.  The  Corporation  of  the  City  of 
Toronto  (1898),  29  O.  R.  273  ;  Donovan  v.  Laing,  etc., 
Syndicate,  [1893]  1  Q.  B.  629. 

Robertson,  J.  :— 

I  think,  with  great  respect,  that  the  view  taken  by  my 
learned  brother  Falconbridge  in  this  case,  in  regard  to  the 
right  of  the  plaintiffs  to  recover  for  the  loss  of  the  services 
of  their  child,  who  was  killed  while  playing  on  the  side- 
walk, or  public  highway,  cannot  be  supported,  as  the  law 
is  in  this  Province. 
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628  THE  ONTARIO  REPORTS.  [VOL. 

Judgment.  I  have  considered  wifch  much  care  all  the  cases  referred 
Bobertaon,  J.  to  in  the  argument  by  the  respective  counsel  and  several 
others,  both  English  and  American,  as  well  as  our  own, 
and,  keeping  in  view  the  wording  of  sec.  606  of  ch.  228 
B.  S.  O.  (The  Municipal  Act),  I  do  not  see  how  it  is  possible 
to  hold,  in  the  face  of  the  finding  that  the  plaintiffs  have 
sustained  damages  by  the  death  of  their  child  to  the  extent 
of  $400,  that  the  defendant  corporation  are  not "  civilly 
responsible"  for  such  damages,  the  same  having  been  caused 
by  reason  of  the  default  of  the  corporation  in  keeping  the 
street  at  the  place  in  question  in  repair. 

I  think  the  authorities  shew  conclusively  that  these 
plaintiffs  had  the  right  to  the  use  of  the  highway  for  the 
purpose  of  allowing  their  child  to  play  thereon. 

There  are  both  English  and  American  cases  which, 
owing  to  the  peculiar  state  of  the  law  in  regard  to  roads 
and  highways  in  England  and  in  certain  States  of  the 
Union,  go  to  shew  that  for  the  purposes  of  play,  a  child  or 
any  person  has  no  right  to  the  use  of  the  highway  for 
that  purpose,  and  cannot  recover  damages  for  an  injury 
caused  by  the  street  being  out  of  repair  while  at  play ;  but 
our  municipal  law  does  not  make  any  distinction. 

The  highway  is  pro  bono  publico,  and  so  long  as  it  is 
not  obsti-ucted  unduly  by  the  person  using  it,  that  person, 
whether  adult  or  infant  of  tender  years,  has  a  right  to  such 
uses,  and  should  he  or  she  be  injured  while  so  using 
by  reason  of  it  being  out  of  repair,  the  municipality  whose 
duty  it  is  under  section  606  to  keep  it  in  repair,  is 
responsible  for  all  damages  sustained  by  such  person. 

Take  an  almost  every  day  occurrence :  a  child  of  six  or 
seven  years  of  age  goes  out  on  the  sidewalk  to  trundle  his 
hoop ;  in  doing  so  he  steps  into  a  hole  and  breaks  his  leg. 
Would  he  not  have  a  right  of  action  for  the  injury  received, 
and  his  parent  for  the  expense  he  has  been  put  to  in 
nursing,  and  medical,  and  surgical  services  to  bring  about 
a  cure  ?  Or  suppose  the  child  is  playing  on  the  side- 
walk with  other  children,  and  while  in  the  act  of  walking, 
or  skipping,  or  running  about,  an  injury  is  sustained  by 
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ifeason  of  the  sidewalk  being  in  disrepair,  can  it  be  said   JodgmMk. 
that  the  child  would  not  be  entitled  to  maintain  an  action  ?  Robertmi,  J. 
I  think  there  is  no  doubt  of  it. 

It  follows,  then,  under  what  is  called  "  Lord  Campbell's 
Act/'  that  the  child  having  lost  its  life,  by  re€kson  of  the 
tsidewalk  being  out  of  repair,  an  action  is  maintainable, 
and  damages  may  be  recovered  in  respect  thereof  for  the 
benefit  of  the  parent,  etc.,  and  in  every  such  action  the 
Judge  or  jury  may  give  such  damages  as  he  or  they 
think  proportionate  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom  and  for  whose  benefit 
such  action  is  brought,  etc. 

Now,  in  this  case,  the  father  of  the  boy  who  lost  his 
life  was  a  labouring  man,  had  knowledge  of  gardening  and 
raised  vegetables,  and 'was  also  engaged  as  a  section 
man  on  the  railway  ;  h6  had  at  the  time  of  the  accident, 
six  children  at  home ;  the  deceased  was  in  the  seventh 
year  of  his  age,  a  healthy,  active,  intelligent  boy,  did  work 
for  his  father,  weeded  in  the  garden,  dug  potatoes, 
and  such  work  about  the  place;  carried  vegetables  in 
season  up  to  the  village  and  peddled  them  about  for  sale, 
and  brought  back  the  proceeds  to  his  father. 

This  had  been  done  by  other  boys  of  the  family  from 
the  beginning,  in  fact  it  was  necessary,  in  order  to  support 
the  family,  that  every  member  of  it  should  give  a  helping 
hand  from  the  time  he  or  they  were  capable  of  doing  any- 
thing, and  this  was  continued  after  the  oldest  got  married 
and  was  doing  for  himself ;  the  rule  was  for  all  to  help 
the  parents  in  their  struggle  through  life. 

Under  all  these  circumstances,  I  think  it  is  clear  that  the 
psvrents  had  a  reasonable  expectation  that,  had  the  deceased 
not  been  killed  by  reason  of  the  negligence  complained  of, 
he  would  have  been  a  help  and  assistance  to  his  parents 
for  many  years  to  come.  That  being  so,  I  think  the  learned 
Judge  was  not  out  of  the  way  in  estimating  the  loss  which 
the  plaintiffs  sustained  by  reason  of  their  child  being 
taken  off,  at  the  early  age  of  seven,  at  the  sum  of  $400. 
The  amount  should  not  be  disturbed.     There  are  numerous 
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Judgment.  Elnglish   cases  which  support   a  finding  such  as  this  on 
Bobertaon,  J.  evidence  not  more  substantial  as  to  expectations. 

I  have  fully  considered  all  the  cases  cited  pro  and  con, 
and  I  have  had  the  advantage  of  reading  and  considering 
the  very  full  and  able  judgment  of  the  learned  Chancellor 
and  my  brother  Ferguson,  both  of  whom  have  entered 
veiy  fully  into  the  law  governing  the  case,  and  it  is 
quite  unnecessary  for  me  to  elaborate  further  than  to 
say  that  I  am  fully  in  accord  with  the  conclusions  they 
have  come  to,  and  agree,  not  only  that  judgment  should  be 
entered  for  the  plaintiffs  with  full  costs  of  the  action,  for 
$400  damages  against  the  defendants  the  corporation,  but 
that  the  latter  should  pay  the  costs  of  the  third  party, 
there  being  no  evidence  whatever  that  he  was  a  party  to 
the  obstruction  of  the  street  which  so  unf oi*tunately  caused 
the  death  of  the  plaintiffs'  child. 

G.  A.B. 
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[DIVISIONAL  COURT.] 
Reoina  y.  Kempel  ET  AL. 

Criminal    Law — Extortion — Accusation — InformaUon — Oriminal    Oode^ 
sees.  405,  658, 

The  word  <'  aocuies"  in  sec.  405  of  the  Criminal  Code,  providing  for  the 
punishment  of  any  one  who,  with  intent  to  extort  or  gain  anything 
from  any  person,  accuses  that  person  or  any  other  person  of  certain 
offences,  includes  the  accusing  of  a  person  by  laying  an  information 
under  sec.  558  of  the  Code. 

Cbown   case  reserved   and    stated    under   sec.  743    of   StatamtnU 
the  Criminal  Code  by  the  senior  Judge  of  the  County 
Court  of  Bruce. 

The  prisoners  were  brought  up  for  trial  before  the 
Judge  in  the  County  Judge's  Criminal  Court  and  there 
tried  upon  a  charge  that  they  ''  did  unlawfully  accuse  one 
John  Rumigh  with  having,  on  the  22nd  day  of  May  last  at 
Mildmay,  by  force  and  against  her  will,  feloniously  rav- 
ished an^  carnally  known  one  Philopena  Eempel,  a  woman 
above  the  age  of  twelve  years,  with  intent  in  so  doing  to 
extort  a  valuable  security  for  money,  and  did  compel  the 
delivery  thereof  by  the  said  John  Rumigh  to  the  said 
Ruhland  and  Kempel" — the  prisoners — "in  violation  of 
section  405  of  the  Criminal  Code,  1892." 

Both  the  prisoners  were  convicted  of  the  offence  charged. 

Section  405  of  the  Criminal  Code  is  as  follows: 

"  Every  one  is  guilty  of  an  indictable  offence  and  liable' 
to  fourteen  years'  imprisonment  who,  with  intent  to 
extort  or  gain  anything  from  any  person — 

"(a)  accuses  or  threatens  to  accuse  either  that  person  or 
any  other  person,  whether  the  person  accused  or  threatened 
with  accusation  is  guilty  or  not,  of 

''(i)  any  offence  punishable  by  law  with  death  or 
imprisonment  for  seven  years  or  more ; 

''  (ii)  any  assault  with  intent  to  commit  a  rape,  or  any 
attempt  or  endeavour  to  commit  a  rape,  or  any  indecent 
assault.     *    *" 
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Stotement.  The  Judge  found  upon  the  evidence  that  the  prisoners, 
with  the  sole  intent  to  extort  something  from  Rnmigh, 
laid  an  information  for  rape  against  him  before  one  Kleist, 
a  justice  of  the  peace,  had  a  war  tan  t  issued  thereon,  and 
caused  Rumigh  to  be  arrested  by  a  constable  and  brought 
before  Kleist ;  that  the  prisoners  took  two  promissory  notes 
from  Rumigh  while  he  was  under  arrest,  and  then  called  in 
ELleist,  who,  upon  the  prisoner  Kempel  saying  that  he  had 
no  witnesses,  dismissed  the  charge  with  costs,  which  were 
paid  by  Rumigh ;  and  that  at  the  time  of  laying  informa- 
tion Kempel  probably  believed  that  Rumigh  had  committed 
some  offence  against  Kempel's  wife,  but  not  rape,  and 
probably  did  not  understand  the  legal  meaning  of  the 
words  in  the  information. 

The  question  reserved  for  the  consideration  of  the  Court 
was: — 

Does  the  ''accusation"  mentioned  in  sec.  405  include 
such  an  accusation  as  was  made  in  this  case  before  the 
justice  of  the  peace  ? 

The  case  was  heard  by  a  Divisional  Court  composed  of 
BoTD,  C,  Robertson  and  Meredith,  JJ.,  on  the  20th 
February,  1900. 

David  Robertson,  for  the  prisoners.  Section  405  does 
not  apply  to  an  accusation  made  by  means  of  laying  an 
itif ormation ;  it  applies  to  threats.  It  is  one  of  the  sections 
contained  in  Part  XXIX.  of  the  Code,  under  the  title 
^  Robbery  and  Extortion/'  and  is  aimed  at  acts  of  robbery 
and  extortion  and  not  at  the  laying  of  an  information* 
The  laying  of  an  information  may  be  the.  basis  of  a  con- 
viction under  sec.  152,  which  is  in  Part  X.,  "Misleading 
Justice."  Laying  an  information  is  in  itself  a  lawful  act: 
AUen  V.  Flood,  [1898]  A.  C.  at  p.  123;  Regina  v.  JarM 
(1847),  2  C.  &  K.  398 ;  Bex  v.  Dunkley  (1825),  1  Mood.  C. 
C.  90 ;  Regina  v.  Walton  (1863),  9  Cox  C.  C.  268  ;  The 
Queen  v.  Tomlinaon,  [1895]  1  Q.  B.  706,  710.  The 
menace  must  be  such  as  to  affect  the  mind  of  a  reasonable 
man :  Rex  v.  Newland  (1796),  2  Leach  C.  C.  721.    The 
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fact  of  the  innocence  or  guilt  of  the  present  prosecutor  of   ArgMftent. 
the  charge  laid  against  him  is  material':  Regina  v.  Richards 
(1868),  11  Cox  C.  C.  43 ;  and  the  Judge  has  found   that 
Rumigh  probably  committed  some  offence. 

J.  R  Cartivright,  Q.  C,  for  the  Crown.  The  provisions 
of  the  section  should  not  be  cut  down:  The  Queen  v.  To^rdin- 
son,  [1895]  1  Q.  B.  706.  The  word  "accuse"  should  be  given 
its  ordinary  meaning.  See  the  word  in  the  Standard 
Dictionaiy — ^"especially  before  a  judicial  officer  or  tribunal." 
See  also  Wharton's  Law  Lexicon,  aub  verb. 

April  6, 1900.    Boyd,  C.  :— 

Section  405  of  the  Code  provides  for  the  punishment  of 
one  who,  with  intent  to  extort  or  gain  anything  for  any 
person,  accuses  that  person  (whether  the  person  accused  is 
guilty  or  not)  of  any  attempt  to  commit  rape.  To  accuse,  in 
ordinary  parlance,  in  the  form  "  to  accuse  (a  person)  of, " 
means,  to  charge  with  the  crime  or  fault  of,  etc.  See 
Murray's  Dictionary,  sub  voce.  This  may  be  done 
by  laying  an  information  against  the  person  under  see. 
558  of  the  Code.  The  person  so  charged  is  said  to  be  the 
person  cLCCvsed.  It  is  expressly  laid  down  in  the  Am.  & 
Eng,  Encyc.  of  Law,  2nd  ed.,  vol.  1,  p.  481,  sub  voce,  that 
the  expression  "  to  accuse  "  is  used  to  denote  the  bringing 
of  a  charge  against  one  before  some  Court  or  officer :  see 
People  V.  Braman  (4874),  30  Mich.  460.  So  in  many  Eng- 
lish cases  the  expression  **  threatening  to  prosecute "  is 
deemed  equivalent  to  "threatening  to  accuse:"  Hex  v. 
Abgood  (1826),  2  C.  &  P.  436.  And,  of  course,  "  prosecut- 
ing "  would  be  "accusing."  See  also  Rex  v.  Robinson  (1837), 
2  M.  &  Rob.  14,  where, "  to  accuse  "  is  held  to  mean  not  only 
to  accuse  by  course  of  law,  but  also  to  charge  before  any 
third  person.  See  also  Rex  v.  Gill  (1827),  2  Lewin  C.  C.  305. 
The  word  "  accuse  "  in  this  connection  should  receive  a 
liberal  iBterpretation :  see  per  Wills,  J.,  in  The  Queen  v. 
IFomlinson,  [1895]  1  Q.  B.  at  p.  710. 

In  response  to  the  case  reserved,  it  should  be  declared 
that  the  defendants  are  well  convicted  in  the  premises. 
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Judgment.     ROBERTSON,  J.: — 

Meredith,  J.      t  ^^.^^..^ 
'         1  concur. 

Meredith,  J.: — 

Anyone  who  lays  "  an  information  in  writing  and  under 
oath,"  before  a  magistrate,  against  any  person,  obviously 
''  accuses  "  that  person  of  the  offence  charged  against  him 
in  such  information. 

He  "  accuses  "  in  the  strictest  literal  meaning  of  that 
word. 

Then,  is  there  anything  in  the  Criminal  Code,  or  other- 
wise, to  strip  the  word  "  accuses,"  in  the  section  in  ques- 
tion, of  such  meaning,  to  confine  it  to  accusations  made 
other  than  before  a  magistrate  or  some  judicial  tribunal  ? 

Certainly,  the  Code  lends  no  aid  to  an  answer  in  the 
affirmative  :  quite  the  contrary  :  it  abounds  in  the  use  of 
some  form  of  the  word  "  accuse  "  in  reference  to  a  prose- 
cution before  a  magistrate  and  before  judicial  tribunals, 
starting  in  the  very  section  in  which  the  laying  of  such  an 
information  is  provided  for,  by  referring  to  the  person 
against  whom  the  information  is  laid  as  "  such  accused 
person." 

And  the  very  section  in  question  provides  for  the  case 
of  threatening  to  accuse,  which  of  course  must  include  a 
threat  to  accuse  before  a  magistrate  or  some  judicial 
tribunal :  the  words  are  '*  accuses  or  threatens  to  accuse  :** 
and  words  so  nearly  connected,  in  the  same  section,  can. 
hardly  have  different  meanings — the  one  excluding,  the 
other  including,  the  laying  of  theinformation. 

No  case  was  cited  that  lends  any  aid  to  Mr.  Robertson's 
contention. 

Rex  V.  Robirhaon,  2  M.  &  Rob.  14,  certainly  does  not^ 
There  the  contention  for  the  prisoner  was  that  the  word 
*'  accuse,"  in  a  case  of  threatening  to  accuse,  imported  a 
charge  before  a  magistrate  or  some  judicial  tribunal  only ; 
the  ruling  was  against  that  contention — that  threatening 
to  accuse  meant  threatening  to  charge  before  any  third 
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person ;  and  so  the  case  is  frequently  cited  for  the  proposi-    J^^g"*"^ 
tion  that  the  words  are  not  restricted  to  an  accusation  M«roditli,  J. 
before  a  magistrate  or  a  judicial  tribunal,  but  include  an 
accusation  before  any  third  person. 

I  have  found  an  observation,  reported  to  have  been  made 
by  a  learned  Judge  at  the  Central  Criminal  Court,  which, 
at  first  sight,  seems  to  favour  Mr.  Robertson's  contention. 
In  Regina  v.  Cooper  (1849),  3  Cox  C.  C.  547  at  p.  551, 
Cresswell,  J.,  is  reported  to  have  said  :  "  We  have  nothing 
to  do  with  the  charge  at  the  police  station,  or  that  made 
before  the  magistrate.  He  could  not  make  any  charge  there 
to  extort  money.  We  must  look  to  what  the  charge  was 
in  the  first  instance." 

But  those  words  must,  I  feel  sure,  have  had  reference  to 
the  facts  of  that  particular  case  only,  not  to  the  meaning 
of  the  word. 

Ordinarily  a  peace  officer  ought  to  be  one  of  the  last 
persons  to  go  to  with  the  intention  of  making  an  accusa- 
tion to  extort  money,  for  if  peace  officers  do  their  duty 
with  honesty,  and  reasonable  care,  it  ought  to  be  a  diffi- 
cult, if  not  quite  an  impossible,  thing  to  make  effectual 
use  of  an  actual  criminal  prosecution  as  a  means  of  extor- 
tion. A  criminal  prosecution  once  begun  ought  to  remove, 
very  largely  if  not  altogether,  any  hope  of  unlawful 
•exaction  of  money  or  property  by  either  the  accusation  of, 
or  compounding,  an  offence. 

But  we  have  nothing  to  do  with  the  facts  of  this  case  ; 
we  have  merely  to  answer  the  question  of  law  reserved, 
which,  in  substance,  is : — Can  there,  under  any  circum- 
stances, be  an  accusation,  within  the  meaning  of  the  word 
"  accuses "  in  sec.  405  of  the  Code,  in  the  making  of  an 
accusation  under,  and  for  the  purposes  provided  for  in, 
sec.  558  ? 

In  my  opinion,  that  question  must  be  answered  in  the 
affirmative. 

Conviction  afirTned. 

E.  B  B. 
82 — ^VOL.  XXXI.  O.R. 
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Beoina  ex  rel.  Burnham  v.  Haoerman  &  Beamish. 

Municipal  Corporations — Municipal  BUetion — QualiJkcUion  of  Alderman 
—Tide  by  Posaessim—** Parity  Freehold  ami  ParUy  Leaseholds- 
Meaning  of. 

In  quo  warranto  proceedings  under  the  Municipal  Act,  it  is  permissible  to 
join  two  or  more  persons  in  the  one  motion  only  when  the  grounds  of 
objection  apply  equally  to  both. 

Where,  therefore,  the  ground  of  objection  was  as  to  the  qualification  of 
two  aldermen,  which  was  separate  and  distinct,  the  joining  of  the  two 
in  one  motion  was  held  to  be  improper. 

Property  which  had  been  in  the  undisputed  possession  of  an  elected  can- 
didate for  fourteen  years,  he  paying  no  rent  nor  giving  any  acknow- 
ledgment of  title  thereto,  his  title  being  admitted  by  the  previous 
owner,  who  a  few  days  after  the  election  executed  a  conveyance  thereof 
to  him,  was  held  to  constitute  a  sufficient  Qualification. 

The  qualification  which  by  section  75  of  the  Municipal  Act  is  allowed  to 
be  '*  partly  freehold  and  partly  leasehold,"  is  satisfied  by  half  the 
amount  being  freehold  and  naif  leasehold. 

Staiement.  Thts  was  a  motion  in  the  nature  of  a  quo  warranto^  to 
determine  the  validity  of  the  election  of  0.  A.  Hagerman 
and  W.  E.  Beamish,  who  had  been  declared  duly  elected  to 
be  aldermen  for  the  town  of  Port  Hope. 

The  relator  was  a  candidate  for  the  office  of  alderman  at 
the  same  election,  and  had  been  defeated. 

His  objection  to  the  election  of  Hagerman  was  that 
he  had  not  the  property  qualification  required  by  sec.  76 
of  R.  S.  O.  ch.  223 ;  and  to  the  election  of  Beamish,  that 
he  had  not  the  property  qualification  required  by  that  Act 

The  qualifications  relied  on  by  the  two  resp6ndents» 
Hagerman  and  Beamish,  were  entirely  separate  and  dis- 
tinct properties,  and  there  was  no  connection  of  any  kind 
between  them,  beyond  the  fact  that  they  were  both 
elected  upon  the  same  day  and  for  the  same  municipality. 

The  additional  facts  appear  in  the  judgment  of  Sthbet^ 
J.,  before  whom  the  motion  was  argued  on  March  2nd» 
1900. 

Masten,  for  the  relator. 

H.  J.  Scott,  Q.C.,  for  Hagerman. 

H.  A.  Ward,  for  Beamish. 
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March  5th,  1900.    Street,  J. : —  Judgnwnt. 


A  preliminary  objection  was  taken  by  the  respondents 
to  their  being  joined  in  one  motion,  there  being  no  ground 
asserted  by  the  motion  applying  to  both  respondents. 

I  think  the  objection  was  well  taken,  and  that  it  was 
manifestly  improper  to  join  both  these  cases  in  one  motion. 
The  old  practice  upon  information  in  the  nature  of  quo 
vxirranto  proceeded  upon  the  ground  that  an  offence  was 
charged  and  the  proceedings  against  the  respondents  were 
in  the  nature  of  criminal  proceedings.  It  would  have 
been  improper  to  charge  two  persons  in  one  indictment 
each  with  an  offence  with  which  the  other  had  nothing  to 
do.  It  was  only  where  there  was  a  joint  offence  that  such 
a  course  could  be  adopted ;  and  this  course  is  expressly 
sanctioned  by  section  225  of  the  Municipal  Act,  which  allows 
the  relator  to  proceed  against  two  or  more  persons  in  one 
motion  only  in  case  the  grounds  of  objection  apply  equally 
to  them  :  See  Symmers  v.  Eegem  (1776),  Cow  p.  489,  500; 
King  v.   Warlow  (1813),  2  M.  &  Sel.  75. 

I  have,  however,  heard  the  motion  upon  the  merits,  pend- 
ing a  consideration  of  this  preliminary  objection. 

I  think  both  the  respondents  were  properly  qualified 
within  the  meaning  of  sec.  75  of  the  Municipal  Act  R.  S.  0« 
ch.  223. 

Beamish  was  assessed  for  S2,000  upon  the  last  revised 
assessment  roll  as  owner  of  a  parcel  of  land  of  which  he 
had  been  in  peaceable  and  undisturbed  possession  since 
1886,  paying  no  rent  and  giving  no  acknowledgment  of 
title.  His  title  to  it  was  admitted  as  complete  by  the 
former  owner  who  in  fact  executed  a  conveyance  to  him 
at  his  request  a  few  days  after  the  election  took  place. 

Hagerman's  wife  was  assessed  at  S800  as  owner  of  a 
parcel  of  land,  and  at  $600  as  tenant  of  another  parcel  of 
land.  A  mortgage,  however,  existed  upon  the  first  named 
property  and  upon  some  chattels  assessed  at  S500.  The 
amount  of  the  mortgage  at  the  time  of  the  election  was 
$665. 


Street,  J. 
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Following  the  principle  of  the  decision  of  Regina  ex  rel 
Fein^  V.  Speck  (1897),  28  O.  R.  486,  and  the  cases  therein 
mentioned,  I  think  that  for  the'  purposes  of  Hagerman's 
qualification  the  amount  unpaid  upon  the  mortgage  should 
be  proportioned  between  the  land  and  the  chattels  in 
proportion  to  their  assessed  values  which  would  make 
$408  of  the  $655  a  charge  to  be  deducted  from  the 
assessed  value  of  the  land  and  leave  a  surplus  of  $392  as 
the  assessed  value  of  the  land  for  which  his  wife  appeared 
in  the  roll  as  owner,  after  deducting  the  encumbrance.  The 
leasehold  property  for  which  she  is  a^essed  is  free  from  any 
encumbrance.  Section  75  of  the  Act  allows  the  qualifica- 
tion to  be  "partly  freehold  and  partly  leasehold/'  and 
fixes  the  amount  of  the  qualification  in  towns  at  $600 
freehold  or  $1,200  leasehold. 

There  is,  so  far  as  I  can  find,  no  judicial  interpretation 
of  the  meaning  to  be  given  to  the  provision  that  the 
qualification  may  be  ''  partly  freehold  and  partly  lease- 
hold," and  the  expression  is  certainly  wanting  in  clearness. 
I  do  not  think,  however,  that  I  am  at  liberty  to  treat  it  as 
having  no  meaning.  I  think  it  was  intended  to  mean  that 
a  man  having,  for  instance,  one-half  the  freehold  qualifica- 
tion and  one-half  the  leasehold  qualification  should  be 
treated  as  sufficiently  qualified  within  the  meaning  of  the 
section.  Here  Hagerman's  qualification  (through  his  wife 
which  is  sufficient  under  the  Act)  was  $392  freehold  and 
$600  leasehold,  and  is  sufficient  according  to  the  interpre- 
tation I  have  placed  upon  the  Act 

The  motion  must,  therefore,  upon  all  grounds  be  dis- 
missed with  costs. 

G.  F.  H. 
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Ryan  v.  The  Corporation  of  the  Village  of  Carleton 

Place. 

Contract — Municipal  Corporations — Erection  of  Municipal  Buildings — 
Reference — Divimon  of  Questions  of  Law  and  Fact — By-law — Waiver 
of— Plans  and  Specifications— Incorporation  into  Contract, 

On  a  reference  of  the  matters  in  question  in  an  action,  unless  the  line 
between  the  questions  of  law  and  fact' is  clear  and  distinct,  it  is  unad- 
Wsable  to  divide  up  the  reference  by  first  directing  the  evidence  to  the 
legal  liability,  leaving  the  quantum  of  damages  and  all  other  matters, 
to  be  afterwards  disposed  of. 

An  objection  as  to  the  want  of  proof  of  a  by-law  authorizing  a  contract 
for  the  erection  of  municipal  buildings,  raised  for  the  first  time  at  the 
close  of  a  reference  of  the  action  to  recover  a  balance  alleged  to  be  due, 
was  overruled,  where  the  existence  of  the  contract  was  alleged  in  the 
statement  of  claim  and  defence,  and  the  contract  was  identified  by  the 
mayor  on  the  application  for  the  reference  by  the  defendants  and  made 
part  of  the  defendants'  material,  and  treated  as  the  contract  through- 
out the  whole  reference,  and  on  which  lai-ge  sums  of  money  had  been 
paid  under  by-laws  passed  therefor. 

Leave  to  amend  so.  as  to  set  up  such  objection  refused . 

Plans  and  specifications  drawn  for  the  erection  of  buildings — the  specifi- 
cations being  divided  under  the  headings  *'  notes,"  **  conditions,"  and 
"specifications," — referred  to  in  the  contract,  and  initialled  by  the 
parties  thereto,  all  bound  up  together  and  forming  one  document,  must 
be  read  together  as  constituting  one  entire  contract. 

This  was  an  appeal  by  the  defendants  from  a  referee's      statement, 
report,  in  an  action  by  a  contractor  for  the  erection  of  a 
town  and  fire  hall  for  the  defendants. 

On  Febnmry  IGth,  1900,  the  appeal  was  argued.  The 
only  points  on  which  it  is  necessary  to  give  tlie  arguments 
are  the  following : — 

Watsoiiy  Q.C.,  and  Allen,  for  the  appellants.  The  plain- 
tiff failed  to  prove  a  by-law  of  the  corporation  authorizing 
the  entering  into  of  the  alleged  contract,  and  so  there  is 
nothing  to  shew  any  obligation  on  the  part  of  the  defen- 
dants to  pay  anything  under  the  contract.  If  it  is  neces- 
sary to  have  specially  set  it  up,  the  defendants  should  be 
allowed  to  amend.  Under  Rule  312,  the  Court  will  allow 
an  amendment  at  any  time  :    Will'mmx  v.  Leoiutrd  (1895), 
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Ar^ment.  iQ  pR  544.  (1896),  17  P.R.  73;  (1896),  6  S.C.R.  406. 
In  Gold  Medal  Furniture  Manufdcturing  Co.  v.  Lumbers 
(1898),  29  O.R.  75,  the  whole  frame  of  the  action  was 
changed  after  the  case  was  closed  and  the  evidence  in. 
Then  as  to  what  constitutes  the  contract  between  the 
parties.  The  parties  must  be  governed  by  the  terms  of  the 
formal  contract  which  cannot  be  controlled  or  varied  by 
the  terms  of  the  specifications  and  conditions.  These  were 
preliminaries  to  the  entering  into  of  the  contract ;  but  the 
moment  the  contract  was  entered  into,  then  the  terms  of 
the  contract  alone  governed.  The  initialling  of  the  speci- 
fications and  conditions  was  merely  for  the  purpose  of 
identification. 

Aylesivorth,  Q.C.,  and  Lahelle,  contra.  The  defendants, 
by  the  course  they  have  pursued,  and  the  admissions  made 
by  them,  have  precluded  themselves  from  now  objecting 
to  the  absence  of  a  by-law.  They  never  alluded  to  the 
necessity  of  a  by-law  until  the  whole  case  was  closed. 
This  is  not  a  case  in  which  the  Court  will  grant  any 
indulgence,  and  the  amendment,  therefore,  should  not  be 
allowed ;  but  even  if  an  amendment  should  be  allowed,  it 
would  not  avail  the  defendants,  for  other  by-laws  were 
proved  which  dispensed  with  the  production  of  the  by-law 
in  question,  but  no  by-law  at  all  was  necessary,  as  the  con- 
tract has  been  executed  :  Pirn  v.  Municipality  of  Ontario 
(1859),  9  C.P.  304:  Beimardin  w ,  Municipality  of  North 
Dufferin  (1891),  19  S.C.R.  581.  Then  as  to  the  other 
point.  The  language  used  in  the  contract  and  in  the 
specifications  and  conditions,  clearly  shew  that  their  terms 
were  incorporated  in  and  made  part  of  the  contract. 

March  loth,  1900.     Street,  J. : — 

The  plaintiff*  is  a  contractor  and  the  defendants  are  a 
municipal  corporation. 

The  plaintiff",  in  his  statement  of  claim,  alleges  that  *'on 
or  about  the  24th  day  of  OctolDer,  A.D.,  1895,  by  contract 
in  writing,  the   plaintiff'  and   defendants  entered   into  a 
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contract  whereby  the  said  plaintiff  agreed,  in  consideration  J^^B^mo** 
of  $23,320,  to  execute  and  perform  the  whole  of  the  SfaEeefe^J. 
several  trades  required  in  the  erection  and  completion  of 
the  town  and  fire  hall  for  said  defendants,  on  lands 
specified  in  said  contract  according  to  the  plan  drawn  and 
specifications  asked  for  said  works  by  George  W.  King, 
architect,  etc. 

The  action  is  brought  for  an  alleged  balance  due, 
€tccording  to  the  terms  of  the  contract,  for  extras  done  by 
direction  of  the  architect,  and  for  damages  arising  from 
breaches  by  the  defendants. 

The  defendants,  by  their  statement  of  defence,  deny  the 
allegations  of  *'  the  statement  of  claim,  except  in  so  far  as 
the  same  may  be  hereinafter  expressly  admitted;"  and 
they  say,  as  to  the  causes  of  action  set  forth,  "  that  an 
instrument  in  writing,  containing  the  whole  agreement 
between  the  parties,  and  to  which  the  defendants  crave 
leave  to  refer  at  the  trial  hereof,  was  executed  by  the 
plaintiff  and  the  defendants ;  and  the  defendants  state  that 
they  have  performed,  in  accordance  with  the  said  agree- 
ment, all  things  required  to  be  done  by  them."  They 
then  proceed  to  deny  in  detail  all  liability ;  and  counter- 
claim for  damages  and  over  payments. 

On  the  14th  of  January,  1898,  upon  the  application  of 
the  defendants,  an  order  was  made  by  the  Master  in 
Chambers  "  that  the  matters  in  question  in  this  action  be 
referred  to  W.  S.  Senkler,  Esq.,  at  Perth,  as  special 
referee,  pursuant  to  section  29  of  the  Arbitration  Act." 

The  defendants'  application  for  this  order  was  supported 
by  an  affidavit  of  their  solicitor,  who  produced  as  an 
exhibit  the  duplicate  original  of  the  contract  sued  on, 
stating  it  to  be  the  contract  subsisting  between  the  plain- 
tiff and  the  defendants,  under  and  by  virtue  of  which  the 
plaintiff  erected  a  town  and  fire  hall  at  Carleton  Place, 
out  of  which  a  dispute  has  arisen  between  them,  as  to  the 
amount  due  the  plaintiff  for  damages  and  extras;  and 
stating  that  he,  the  deponent,  is  a  subscribing  witness  to 
the  contract.     The  application  was  further  supported  by 
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JadgmenU   an  affidavit  of  the  mayor  of  Carleton  Place  identifying 
Stroet,  J.    ihe  contract. 

The  parties  attended  before  the  referee  in  accordance 
with  the  order,  and  a  great  deal  of  evidence  was  taken. 
A  contract  in  writing,  dated  the  24th  of  October,  1895, 
purporting  to  be  under  the  hand  and  seal  of  the  plaintiff, 
and  under  the  corporate  seal  of  the  defendants,  and  to 
be  signed  by  the  mayor,  and  witnessed  by  the  defendants' 
solicitor,  was  put  in  evidence  by  the  plaintiff  at  the  open- 
ing of  the  reference  without  objection,  and  was  referred 
to  as  '*  the  contract "  throughout  the  evidence. 

A  document  endorsed  as  "  specifications  "  was  also  given 
in  evidence,  and  is  numbered  as  Exhibit  No.  32.  Accord- 
ing to  the  evidence  this  document  was  before  the  parties 
at  the  time  the  contract  was  signed,  and  is  endorsed  : 

"  These  are  the  specifications  referred  to  in  agreement 
made  the  24th  of  October,  1895,  between  Matthew  Ryan, 
therein  called  the  contractor,  and  the  corporation  of 
Carleton  Place,  therein  called  the  corporation ; 

(Sd.)     M.  Ryan.  (Sd.)      D.  Cram,  Mayor," 

and  each  sheet  is  initialled  by  the  plaintiff  and  the  mayor. 

This  document  is  divided  under  three  heads,  "  Notes,** 
"Conditions,"  and  "Specifications";  but  all  are  bound 
together,  and  endorsed  and  initialled  as  above  stated  ;  and 
it  is  evident  upon  their  face  that  it  was  intended  that  they 
should  all  be  taken  along  with  the  plan  and  contract  when 
signed,  to  be  read  together,  for  it  is  provided  as  the  first 
"  condition,"  that  **  the  contract,  as  well  as  these  notes, 
conditions,  specifications  and  plans,  are  to  be  considered 
as  one  agreement." 

When  the  matter  was  opened  before  the  referee,  "  it 
was  agreed  between  the  counsel  that  the  reference  should 
be  divided  into  two  parts,  and  that,  in  the  first  instance, 
the  evidence  should  be  directed  to  the  question  of  legal 
liability,  leaving  the  quemtum  and  all  other  matters 
referred,  to  be  disposed  of  later,  and  that  at  the  close  of 
the  first  part  of  the  reference  a  separate  report  should  be 
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made  on  that  part  of  said  reference,  all  other  matters  to  be  Judgment 
covered  subsequently  by  a  final  and  other  report"  Street,  J. 

This  arrangement  was,  no  doubt,  intended  by  the  parties 

to  save  expense,  but  its  effect  will  be  largely  to  increase  it. 

Experience  has  shewn  that,  except  in  the  very  simplest 

cafies,  where  there  is  a  clear  line  between  the  questions  of 

law  and  those  of  fact,  and  the  determination  of  one  class 

puts  an  end  to  all  contest  over  the  other,  it  is  the  shortest 

way  as  well  as  the  cheapest  in  the  end  to  try  altogether,  and 

not  to  expose  the  parties  to  successive  appeals  upon  each 

branch.    But  to  attempt  a  separation  between  the  law  and 

the  facts  in  a  case  such  as  the   present,  bristling  with 

questions  both  of  law  and  fact,  was,  I  should  have  thought 

on  the  face  of  it,  a  hopeless  task  from  the  beginning.     The 

result  of  the  attempt  is  a  report  intended  to  present  the 

question   of  legal  liability,  apart  from  the  quantum  and 

aH  other  matters,  but  which,  excepting  upon  two  points,  I 

have  found  it  impossible  to  deal  with.     Except  upon  these 

two  points,  the  report  consists  partly  of  statements  of 

evidence,  and  partly  of  inconclusive  and  argumentative 

findings   of  facts,  and   I   should,  in   dealing   with   it,  be 

required  to  lay  down  broad  and  general  statements  of  law 

without   accurate  or  complete  evidence  of   the   facts  to 

which  it  is  intended   they  are  to   be  applied   when  the 

second  branch  of  the  enquiry  comes  to  be  taken  up  by  the 

referee,  and  the  findings  upon   the    legal  questions  are 

intended  to  be  applied.     As  an  example,  I  refer  to  the 

third  paragraph  of  the  report  which  is  the  subject  of  the 

eighth  ground  of  appeal.      In  that   finding  the   referee 

states  his  interpretation  of  the  meaning  to  be  placed  upon 

the  word  "  extra  "  as  used  in  the  specifications  in  reference 

to  certain  excavation  below  the  zero  line. 

Upon  the  argument  before  me,  upon  this  ground  of 
appeal,  it  was  admitted  that  no  evidence  had  been  taken 
as  to  whether  there  was  in  fact,  any  such  excavation 
below  the  zero  line,  and  the  instructions  of  counsel  upon 
that  fact  were  diametrically  in  conflict.  It  might  there- 
fore happen  that  after  this  question  had  been  discussed  by 
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Judgment,   various  courts  of  appeal,  a  short  enquiry  into  the  facts 
Street,  J.     would  shew  that  there  was  no  such  excavation  below  the 
zero  line,  and  that  the  question  had,  therefore,  no  bearing 
upon  the  rights  of  the  parties. 

For  these  reasons,  therefore,  I  directed  at  the  argument 
that  all  matters  should  go  back  to  the  referee,  subject 
only  to  the  determination  of  two  questions  raised  by  the 
appeal  which  I  reserved,  and  which  I  now  proceed  to  dis- 
pose of. 

The  first  is  against  the  finding  of  the  referee  that  the 
due  execution  of  the  contract  on  the  part  of  the  defen- 
dants was  proved. 

The  whole  objection  of  the  defendants  to  this  finding 
is  that  no  evidence  was  given  by  the  plaintiflT,  that  a  by- 
law of  the  coiporation  authorizing  its  execution  had  been 
passed. 

I  have  stated  above  at  some  length  the  admissions  in 
the  pleadings  of  the  defendants  as  to  the  existence  of  a  con- 
tract executed  by  them  ;  these  admissions  are  to  be  read 
in  connection  with  the  plaintiff's  statement  of  the  exist- 
ence of  a  contract  bearing  date  the  24th  of  October,  1895» 
and  with  the  production  at  the  reference,  by  the  plaintifif 
of  a  document  bearing  that  date  and  its  admission  as 
evidence  without  objection  by  the  defendants. 

The  admission  in  the  pleadings  is  in  effect :  "  I  admit 
that  there  was  a  contract  duly  executed  by  me  for  the 
buildings  as  alleged  by  you,  but  I  want  to  see  it.'*  There- 
upon it  is  produced  and  put  in  without  objection;  it  is 
referred  to  by  both  parties  throughout  the  reference  as  the 
contract  between  them;  it  is  shewn  that  the  defendants  have 
paid  thousands  of  dollars  for  work  done  under  it,  out  of 
money  authorized  to  be  raised  for  the  purpose  by  two  by- 
laws of  the  corporation ;  and  no  objection  is  raised  to  it 
until  the  evidence  has  all  been  closed  and  the  argument  be- 
fore the  referee  is  proceeding.  Under  these  circumstances^ 
I  think  the  referee  was  right  in  holding  that  the  docu- 
ment had  been  properly  and  sufficiently  proved :  Barnard 
V.  Wieland  (1882),  30  W.R.  947.    And  as  the  objection  to  it 
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is,  under  the  circumstances,  purely  technical,  I  do  not  think      Judgment. 
the  defendants  should  now  be  allowed,  by  amending  their       street,  j. 
pleadings  as  they  asked  me  to  allow  them  to  do,  to  with- 
draw their  admissions,  and  to  deny  that  they  ever  entered 
into  the  contract. 

The  defendants*  appeal,  upon  this  ground,  will,  there- 
fore be  dismissed. 

The  second  question  is  raised  by  the  defendants'  appeal 
against  the  second  paragraph  of  the  report,  in  which 
the  referee  determines  that  the  plans  and  specifications 
(including  the  notes  and  conditions),  are  not  in  fact,  a  part 
of  the  contract.  As  I  understand  his  meaning,  it  is  that 
the  work  is  intended  to  be  done  in  the  manner  described 
in  the  specifications,  and  with  the  material  required  by 
them ;  but  that  beyond  this,  the  contract  is  not  affected  by 
anything  to  be  found  in  them,  or  in  the  "notes"  and 
"  conditions  "  attached  to  them.  He  founds  his  opinion  in 
this  regard  upon  the  fact  that  in  two  or  three  instances,  to 
which  he  refers,  he  considers  the  specifications  and  the 
contract  itself  are  inconsistent  or  contradictory.  It 
appears  from  the  evidence  that  the  specifications  (including 
the  notes  and  conditions),  were  prepared  first;  then  tenders 
were  invited  for  the  work  to  be  done  according  to  the 
specifications;  that  then  some  time  passed  before  the 
contract  was  prepared,  and  that  finally  the  parties  met 
and  executed  the  contract  and  initialled  the  specifications, 
as  I  have  above  stated.  The  plaintiff'  insists  that  what  he 
did  was  merely  to  identify  the  specifications  as  those 
refeiTed  to  in  the  contract,  and  that  he  did  not  intend  to 
incorporate  everything  in  them. 

In  my  opinion  the  plaintiff*  must  be  bound  by  the 
language  of  the  first  paragraph  of  the  "  conditions  "  which 
form  part  of  the  specifications  and  are  referred  to  in  the 
contract,  with  the  result  that  the  contract,  specifications, 
conditions  and  notes  and  the  plan,  all  form  one  contract 
binding  upon  both  parties. 

The  construction  to  be  placed  upon  parts  of  this  whole 
contract,    where    one    part   of    it    appears    to    contradict 
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another  part  of  it,  is  quite  another  question,  and  one  which 
does  not  here  arise. 

The  appeal  upon  this  point  must,  therefore,  be  allowed. 

Subject  to  these  determinations  the  report  is  referred 
back  to  the  referee,  in  order  that  he  may  take  all  the 
evidence  and  make  his  final  report  in  the  usual  manner 
upon  the  matters  referred  to  him. 

As  the  miscarriage  which  has  taken  J)lace  has  occurred 

by  reason  of  a  consent  and  recjuest  of  both  parties  to  the 

litigation,  I  think  the  costs  of  the  whole  appeal  should  be 

costs  in  the  cause.  

G.  F.  H. 


StAteinent. 


[divisional  court.] 
CooLiDGE  V.  Nelson. 

Begistry  Laves — Will — Annuity — Unregistered  Agreement  Creating  Charge 
on  Land — Notice — Registry  Act,  R.S.O,  ch.  136 f  sec.  87. 

A  testator  by  his  will  directed  his  executors  to  pay  his  widow  an  annuity 
for  the  support  and  maintenance  of  one  of  his  sons  until  he  became  of 
age  ;  and  he  also  directed  that  if  there  were  not  sufficient  funds  there- 
for, it  was  to  be  a  charge  on  separate  {mrcels  of  land  severally  devised 
to  three  of  his  other  sons.  There  were  sufficient  funds  in  the  executors' 
hands  for  tlie  jmyment  of  the  annuity,  but  by  an  agreement,  for  valu- 
able consideration,  made  between  the  widow  and  the  devisees  of  the 
lands,  it  was  agreed  that  the  annuity  should  not  be  paid  out  of  the 
moneys  but  should  be  a  charge  u{)on  the  lands,  the  intention  being  that 
the  moneys  should  be  kept  in  hand  for  the  payment  of  a  legacy  pay- 
able to  tlie  first  name<l  son  on  his  attaining  his  majonty.  A  sale  was 
subsequently  made  bv  one  of  the  sons  of  the  parcel  of  land  devised  to 
him,  tlie  purchaser  being  informed  as  to  an  agreement  having  been 
entered  into  with  reference  to  the  annuity,  but  being  at  the  same  time 
told  that  it  in  no  way  affected  the  land,  merely  creating  a  personal 
obligation  to  ptiy  the  annuity,  and  he  made  no  further  inquiry  w^ith 
regard  to  it  : — 

Held,  that  the  purchaser  could  not  be  deemed  to  have  purchased  the  land 
with  actual  notice  of  the  contents  of  the  agreement  so  as  to  be  affected 
thereby. 

This  was  an  action  brought  by  Ruth  Coolidge  and 
Edwin  Engine  Coolidge,  the  widow^  and  son  of  Ira  A. 
Coolidge,  deceased,  against  I^rias  W.  Nelson,  claiming  that 
certain  lands,  wliicli,  under  Ira  A.  Coolidge's  will,  had 
been  devised  to  David  Barker  Coolidge,  were  chai'ged  and 
encumbered  with  an  annuitv  in  their  favour. 
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The  testator  died  on  the  16th  October,  1889,  and  by  his   Statenwiit. 
will,  dated  the  5th  April,  1888,  he  devised  certain  lands 
to  his  sons   Charles  Henry    Wilcott  Coolidge,   Alywin 
Benjamin  Coolidge  and  David  Barker  Coolidge. 

The  testator  then  by  the  10th  and  11th  paragraphs  of 
his  will  declared  : — 

"  10.  I  will  and  bequeath  to  my  said  son,  Edwin  Engine, 
«ight  shares  of  stock  in  the  Standard  Bank  of  Canada,  to 
be  given  to  him  when  he  shall  attain  the  age  of  twenty- 
one  years ;  and  in  the  meantime  I  direct  my  executors  to 
pay  to  my  said  wife  Ruth,  the  sum  of  $60  annually  for 
ten  years,  and  after  that  $120  annually  until  my  said  son 
shall  attain  the  age  of  twenty-one  years,  together  with  the 
dividends  as  they  may  be  received  on  said  bank  stock,  for 
the  support,  maintenance  and  education  of  my  said  son 
Eklwin  Engine.  But  in  case  there  be  not  sufficient  funds 
in  the  hands  of  my  executors  to  pay  said  annuity,  I  will 
and  direct  that  each  of  my  said  sons  Charles  Henry 
Wilcott,  Alywin  Benjamin  and  David  Barker  to  pay  an 
equal  share  of  any  deficiency  to  make  up  such  annuity ; 
and  this  I  make  a  charge  and  encumbrance  upon  the  lands 
devised  to  my  said  sons  as  aforesaid  respectively." 

"11.  I  will  and  bequeath  to  my  said  son,  Edwin  Eugin6> 
the  sum  of  S2,600,  to  be  paid  to  him  without  interest  when 
he  shall  attain  the  age  of  twenty-one  years.  Provided 
that  in  case  there  be  not  sufficient  funds  in  the  hands  of 
my  executors  to  pay  said  sums  at  the  time  aforesaid  I  will 
and  direct  that  my  said  son,  Alywin  Benjamin,  shall  pay 
and  make  up  one-quarter  of  such  deficiency,  and  my  son 
Charles  Henry  Wilcott  shall  pay  and  make  up  the  remain- 
ing three-quarters  thereof,  and  I  make  the  payment  of 
«uch  deficiency  a  charge  and  encumbrance  upon  the  lands 
hereinbefore  devised  to  my  said  sons,  Alywin  Benjamin 
and  Charles  Wilcott,  respectively.  Provided  that  if  my 
isaid  son,  Edwin  Engine,  should  die  before  attaining  the 
age  of  twenty-one  years  without  lawful  issue  surviving 
him  the  property  and  legacies  hereinbefore  willed  to  him 
shall  be  equally  divided  among  such  of  my  children  as 
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8t»tem«]it.  may  then  be  living,  and  the  children  of  such  as  may  be 
dead  Tper  stilus!' 

He  then  made  provision  for  the  widow,  and  that  such 
provision,  if  accepted  by  her,  should  be  in  lieu  of  dower. 

On  the  28th  December,  1889,  the  following  agreement 
was  entered  into  between  Ruth  Coolidge  of  the  first  part 
and  Alywin  B.  Coolidge,  David  Baiker  Coolidge  and  Ruth 
Coolidge,  executors  under  the  said  will,  and  Charles  WiJcott 
Coolidge  of  the  second  part. 

"  Whereas  by  the  last  will  and  testament  of  the  said  Ira 
A.  Coolidge,  dated  the  6th  day  of  April,  1888,  the  said 
testator  made  certain  devises  and  bequests  to  the  said 
Ruth  Coolidge,  which  said  devises  and  bequests  were  by 
the  said  will  given  in  lieu  of  dower  which  she  might  have 
in  the  lands  of  the  said  Ira  A.  Coolidge.  And  whereas 
the  said  Ruth  Coolidge  having  carefully  perused  the  said 
will  has  agreed  to  accept,  and  does  hereby  accept,  the 
provisions  in  the  said  will  in  her  favour  in  lieu  of  all  dower 
or  other  claims  she  may  have  against  the  real  estate  of  the 
said  Ira  A.  Coolidge  as  his  widow.  And  whereas  there  is 
some  doubt  as  to  the  construction  of  that  portion  of  para- 
graph 10  of  the  said  will  so  far  as  it  relates  to  the  pay- 
ment of  said  annuity  therein  mentioned;  and  the  said 
Alywin  B.  Coolidge,  David  B.  Coolidge  and  Charles  Henry 
Wilcott  Coolidge,  hereby  agree  with  the  said  Ruth  Coolidge 
upon  the  following  construction  of  that  portion  of  the  said 
will,  namely,  that  the  said  annuity  is  and  shall  be  payable 
by  the  said  Alywin  B.  Coolidge,  David  B.  Coolidge,  and 
Charles  Henry  Wilcott  Coolidge  in  equal  portions,  and  that 
the  same  shall  not  be  payable  out  of  or  deducted  fi-om  the 
surplus  moneys  now  or  hereafter  in  the  hands  of  the  said 
executors;  and  the  said  Ruth  Coolidge  makes  the  elec- 
tion aforesaid  on  this  construction  of  the  said  portion  of 
the  said  will." 

On  the  9th  of  April,  1897,  David  B.  Coolidge  sold  and 
conveyed  the  lands  and  premises,  so  devised  to  him,  to  the 
defendant  Urias  W.  Nelson,  who  was  his  brother-in-law,  as 
to  which  it  was  claimed  that  the  defendant  had,  before 
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the  time  of  the  purchase  full  and  actual  notice  and  know-   Statament. 
ledge  of  the  agreement. 

The  plaintiffs  claimed  that  the  lands  as  purchased 
by  the  defendant  were  charged  and  encumbered  with  the 
said  annuity',  and  that  there  were  five  annual  payments  of 
$20  each  due,  making  $100,  and  interest  on  overdue 
amounts  amounting  to  $15.85,  making  in  all  $115.85. 

The  action  was  tried  before  Falconbridgb,  J.,  without 
a  jury  at  Ficton,  at  the  Autumn  Assizes  of  1899. 

Alcorn,  Q.C.,  and  /.  R.  Brown,  for  the  plaintiffs. 
C.  H.  Widdijield,  and  Young,  for  the  defendants. 
Deroche,  Q.  C,  for  David   B.  Coolidge,  who  had  been 
added  as  a  third  party  defendant 

At  the  conclusion  of  the  case  the  learned  Judge  delivered 
the  following  judgment : 

Falconbridge,  J. : — 

I  am  of  the  opinion  that  the  annuity  is  a  charge  on  the 
land,  both  by  application  of  the  cases  which  have  been 
cited  to  me,  and  under  the  express  terms  of  the  will  itself. 

I  think  it  has  been  clearly  made  out  there  is  a  deficiency; 
that  the  amount  of  $1,783  is  not  sufficient  to  answer 
the  charges  against  the  estate.  Leaving  out  any  question 
of  the  ability  of  the  estate  to  satisfy  all  or  any  alleged 
claims  against  it,  or  the  expenses  of  winding  up  the 
estate,  the  object  of  the  legacy  in  question  is  to  provide 
for  the  maintenance  and  education  of  the  infant  son,  the 
child  of  the  testator,  by  money,  the  other  sons  were  pro- 
vided for  by  having  secured  to  them  valuable  farm 
properties,  and  the  daughters  were  provided  for  in  other 
ways. 

I  find  that  there  is  a  deficiency,  which,  I  find,  existed 
to  the  knowledge  of  the  defendants  and  their  solicitor. 

The  will  expressly  creates  a  charge  on  the  land  under 
the  finding,  and  his  decree  will  be  to  that  effect. 
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Judgment.  I  find,  as  a  fact,  that  the  purchaser  had  actual  knowl- 
JF&loonbridge,  edge  of  the  agreement  mentioned  in  the  pleadings.  He 
^*  knew,  on  his  own  statement,  that  some  agreement  existed. 

He  had  a  conversation  with  D.  B.  Coolidge,  who  pro- 
fessed to  know  its  contents,  and  who  told  him  what  was 
not  in  it ;  but  he  (the  purchaser)  carefully  refrained  from 
enquiring  what  were  its  provisions.  The  agreement,  I 
think  further,  does  not  affect  the  position  of  the  plaintiff 
under  the  will.  Its  object  is  to  define  the  rights  of  the 
parties ;  it  defines  the  position  of  the  widow,  and  puts  an 
end  to  the  dispute  and  controversy  which  existed  about 
her  claim  that  she  should  be  paid  interest  on  the  balance 
in  the  bank  as  well  as  the  annuity.  Now,  the  infant  was 
#  not  a  party  to  that.     It  is  not  mentioned  in  the  agreement 

that  it  was  made  for  him  or  for  his  benefit.  That  is  imma- 
terial, so  far  as  the  situation  of  the  case  is  concerned,  and 
the  view  I  take  of  it ;  but  it  has  a  bearing  on  the  questioa 
of  novation.  I  do  not  think  there  was  any  novation  in 
any  sense  of  the  word.  I  think  there  was  a  clear  defini- 
tion by  the  new  contract,  and  no  release  of  the  charae, 
particularly  in  the  case  of  the  infant,  whose  security  his 
mother  had  no  right  to  release  so  as  to  bind  him. 

I  am,  therefore,  of  opinion  the  plaintiff  is  entitled  to 
succeed. 

There  will  be  an  order  for  arrears  of  interest,  which  I 
declare  a  charge  upon  the  land  and  on  the  respective  in- 
terests. 

As  between  the  defendant  and  the  third  party,  D. 
B.  Coolidge,  it  is  different.  The  defendant  had  no  right 
to  bring  the  third  party  before  the  Court,  because  the  will, 
as  a  registered  instrument,  he  had  notice  of ;  and  it  was 
not  an  encumbrance  created  by  the  third  party ;  therefore 
the  third  party  should  go  free.  Ordinarily,  where  a  party 
brings  an  action  having  no  real  claim,  and  the  defendant 
brings  a  third  party  before  the  Court,  then  the  defendant 
should  pay  his  costs.  There  will  be  no  costs,  as  against 
the  defendant,  for  the  third  party. 
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From  this  judgment  the  defendant,  Unas  W.  Nelson,  ArgoiMn*. 
appealed. 

On  March  12th,  1900,  before  a  Divisional  Court  com- 
posed of  Boyd,  C,  Feeguson  and  Robertson,  JJ.,  the 
■appeal  was  argued. 

Shepley^  Q.C.,  and  C.  H.  Widdifield,  for  the  appellants. 
No  charge  is  created  in  favour  of  the  plaintiffs  Ruth  or 
Eugine.  The  only  charge  that  affects  the  defendant  is 
under  clause  10  of  the  will,  and  this  is  only  to  take  effect 
in  case  of  a  deficiency  in  the  assets,  and  there  was  no  defi- 
ciency. It  is,  however,  claimed  that  the  effect  of  the 
agreement  of  the  28th  December,  1899,  was  that  a 
charge  was  put  upon  the  lands,  and  that  the  defendant 
had  notice  of  it.  The  agreement,  however,  did  not  have 
the  effect  of  imposing  such  a  charge,  but  merely  created  a 
pei*sonal  obligation.  If  it  created  a  charge  on  the  land,  it 
should,  in  order  to  bind  the  defendant,  have  been  regis- 
tered, or  actual  notice  of  its  contents  brought  home  to  the 
-defendant.  Section  2  of  the  Registry  Act,  R.  S.  O.  ch.  136, 
defines  what  an  **  instrument "  shall  include ;  section  38 
points  out  what  instruments  can  be  registered ;  and  section 
87  enacts  that  an  unregistered  instrument  is  not  to  affect 
a  purchaser  unless  he  has  actual  notice  of  it.  Then  62 
Vict.,  2nd  sess.,  ch.  16,  sec.  1  (0.),  provides  lor  the  registration 
on  the  general  registry  of  such  a  document  as  this.  Actual 
notice  must  be  shewn ;  it  is  not  sufficient  to  shew  con- 
structive notice ;  and  the  actual  notice  must  be  such  that 
if  not  acted  on  it  would  amount  to  fraud.  But,  even  if 
<5onstructive  notice  were  sufficient,  there  is  no  such  notice 
here.  There  is  no  doubt  that  the  defendant  was  told 
there  was  an  agreement  or  document  of  some  kind,  but  at 
the  same  time  he  was  told  that  its  effect  was  that  the 
^harge  on  the  land  was  entirely  removed  :  Rosa  v.  Hunter 
<1881),  7  S.  C.  R.  289  ;  Bauman  v.  James  (1868),  L.  R.  3 
€h.  508 ;  Shaw  v.  Foster  (1872),  L.  R.  5  H.  L.  321 ;  Potman 
V.  Harland  (1881),  17  Ch.  D.  353,  356,  357 ;  WiUiams  v. 
8* — VOL.  XXXI.  o.R. 


«68  THE  ONTARIO  REPOBTS.  [VOU 

Argument.  WiUiams  (1881),  17  Ch.  D.  437,  442,  443;  The  Emilien 
Marie  (1875),  44  L.  J.  N.  S.  Ad.  9,  1^ ;  Rose  v.  PeterJdn 
(1884),  13  S.  C.  R.  677 ;  Hollywood  v.  Watei^s  (1857),  ft 
Gr.  329;  Le€  v.  Glutton  (1875),  45  L.  J.  N.  S.  Ch.  43; 
Sherboneau  v.  Je^e  (1869),  15  Gr.  574;  Wyatt  v.  Bar- 
well  (1815),  19  Ves.  435 ;  8.  C,  24  W.  R  106  ;  New 
Brunswick  R.  W,  Go,  v.  Kelly  (1896),  26  S.  C.  R.  341. 
The  learned  Judge  at  the  trial  should  not  have  discharged 
the  third  party,  for  if  the  Court  should  hold  that  the  judg- 
ment is  properly  entered  against  the  defendant,  he  is  enti- 
tled to  indemnity  over  against  him. 

Aylesworth,  Q.C.,  contra.  The  widow  refused  to  allow 
the  money  in  hand  to  be  applied  in  payment  of  the 
annuity,  and  as  she  had  a  right  to  dower,  the  agreement 
was  entered  into,  whereby,  in  consideration  of  releasing 
her  dower,  it  was  agreed  that  the  moneys  were  not  to  be 
applied  in  payment  of  the  annuity.  Therefore  the  effect 
of  the  agreement  was  that  there  was  no  money  on  hand 
to  pay  this  annuity,  and  so  under  the  terras  of  the  will 
there  was  a  deficiency,  so  as  to  make  the  annuity  a  charge 
upon  the  lands.  When,  therefore,  David  sold  to  the 
defendant  the  lands  were  so  charged,  and  the  defendant 
purchased  with  notice  of  the  charge.  He  was  told  there 
was  a  document  relating  to  the  matter.  It  was,  therefore, 
his  duty  to  inquire  and  ascertain  what  the  contents  of  the 
document  were,  and  he  cannot  now  claim  that  by  reason 
of  his  own  neglect  in  omitting  to  do  so,  he  is  not  to  be 
held  responsible.  The  learned  Judge  who  tried  the  case 
came  to  the  conclusion  that  the  defendant  wilfully 
abstained  from  inquiry  ;  in  fact  that  he  shut  his  eyes  so  as 
not  to  be  able  to  ascertain  its  contents,  and  so,  as  he 
thought,  to  be  freed  from  its  effect  Apart,  however,  alto- 
gether from  the  effect  of  the  agreement  there  was  a 
deficiency  and  the  charge  on  the  lands  become  operative. 
This  was  not  such  a  document  as  required  to  be  registered^ 
No  lands  were  mentioned  in  it,  and  therefore  it  does  not 
come  within  the  Registry  Act,  and  the  notice  must  be 
considered  apart  from  the  Act.    But,  even  if  it  required 
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to  be  registered,  and  came  within  the  Act,  there  was  Argument 
actual  notice:  Severn  v.  McLeUan  (1872),  19  Gr.  220; 
Bose  V.  PeterJdn  (1884),  13  S.  C.  R.  677 ;  McLennan  v. 
McDonald  (1891),  18  Gr.  502  ;  Howard  v.  Chaffers  (1863), 
2  Dr.  &  Sm.  236 ;  Bank  of  Ireland  v.  McCarthy,  [1898] 
A.  C.  181. 

March  I7th,  1900.     Boyd,  C.  :— 

This  action  is  by  the  widow  and  child  (Eugine)  of  Ira 
Goolidge  to  recover  payment  of  an  annuity  out  of  the  land 
held  by  the  defendant.  By  the  will  his  executors  were  to 
pay  the  widow  $60  for  ten  years,  and  thereafter  $120 
annually  till  Eugine  attains  twenty-one,  for  the  supporti 
maintenance  and  education  of  the  son.  But  in  case  there 
is  not  sufficient  funds  in  the  hands  of  the  executors  to 
pay  said  annuity  the  will  directs  that  the  payments  be 
charged  equally  upon  lands  devised  to  his  three  sons, 
Charles,  Aly  win  and  David.  Eugine  is  not  yet  of  age,  and 
the  executors  have  some  $1,700  or  $1,800  of  estate 
moneys  in  hand  which  in  due  course  of  administration 
are  ample  to  pay  this  annuity. 

David  Barker  sold  and  conveyed  his  land  to  the  defen- 
dant Nelson  in  1897  ;  and,  if  the  transaction  rests  as  above 
stated,  the  right  of  the  plaintiffs  is  to  call  upon  the  executors 
to  pay  the  annuity  out  of  the  funds  in  hand  to  the  exonera- 
tion of  the  defendant's  land.  In  this  aspect  the  action  is 
misconceived  and  should  fail. 

But  the  contest  arises  in  respect  of  a  dealing  between 
the  widow  and  the  three  sons  upon  whose  lands  this 
annuity  is  charged.  By  agreement  of  December,  1889, 
next  year  after  testator's  death,  it  was  agreed  for  valid 
consideration  that  the  annuity  should  be  paid  by  the  three 
sons  in  equal  parts  and  that  the  same  should  not  be  pay- 
able out  of  or  deducted  from  the  surplus  money,  now  or 
hereafter  in  the  hands  of  the  executor. 

The  intention  was  to  save  up  this  money  in  hand  for 
the  satisfaction  of  a  legacy  of  $2,600  payable  to  Eugine 
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Judgment,    upon  his  attaining  twenty-one  years.    This  agreement  waa 

Boyd,  C.    i^ot  registered,  was  retained  in  the  hands  of  the  solidtor 

Widdifield,  but  it  is  alleged  that  the  defendant  was  affected 

with  actual  notice  of  it  and  its  contents  before  he  obtained 

and  registered  his  conveyance. 

This  agreement  affected  the  land  indirectly  not  by 
express  mention  but  by  legal  intendment  and  might  have 
been  registered.  By  the  will  this  annuity  Ls  charged  upon 
the  hind  after  the  available  personal  estate  is  exhausted. 
By  the  agreement  the  personal  estate  is  diverted  from  this 
application  so  that  the  land  becomes  directly  charged, 
if  the  legatees  fail  personally  in  paying  their  proportions 
of  the  annuity.  If  actual  notice  of  this  arrangement  is  not 
brought  home  to  the  defendant  so  that  it  takes  priority 
over  his  conveyance,  then  the  judgment  should  be  in  his 
favour. 

By  the  Registry  Act,  sec.  87,  after  patent  issued,  every 
instrument  affecting  lands  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  for  valuable 
consideration  without  actual  notice  unless  such  instrument 
is  registered,  etc. 

After  going  very  carefully  through  the  evidence,  includ- 
ing the  examination  of  the  defendant,  I  am  satisfied  that 
the  proof  falls  far  short  of  actual  notice  to  the  purchaser 
and  at  most  amounts  to  constructive  notice. 

He  was  told  there  was  a  written  agreement  between  the 
sons  and  Mrs.  Coolidge  as  to  this  annuity,  but  he  did  not 
see  it  nor  was  he  told  where  it  was.  He  was  also  told 
that  there  was  money  in  hand,  some  $1,700  or  $1,800,  and 
that  the  annuity  was  not  paid  out  of  this  because  of  the 
agreement  whereby  it  was  to  be  paid  out  of  the  produce  of 
the  land  or  in  any  way  that  the  sons  could  pay  it,  the 
same  as  a  note. 

While  he  was  told  that  there  was  an  agreement  that  the 
sons  should  pay  the  annuity  as  a  present  engagement,  he 
was  not  informed  that  the  agreement  was  so  drawn  as  to 
exonerate  the  money  in  band  or  personal  funds  of  the 
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estate,  and  to  make  these  applicable  to  the  later  accruing  Jpdgmqat. 
legacy  to  Engine.  He  was  also  assured  affirmatively  by  Boyd,  C. 
Aly  win  and  David,  that  there  was  nothing  in  the  agreement 
to  make  it  binding  on  the  land,  —  (i.e.,to  make  the  payments 
undertaken  by  them  an  absolute  and  direct  charge  on  the 
land).  Thus  then  he  may  have  inferred  or  have  known  that 
the  annuity  was  not  in  fact  being  paid  out  of  the  money  in 
the  bank  because  of  the  new  agreement  of  the  sons  to  pay 
it  as  a  persona]  liability  of  their  own. 

According  to  McGillivray's  evidence  called  for  the  plain- 
tiff, the  defendant  understood  that  the  effect  of  this  new 
agreement  was  to  create  a  new  and  distinct  personal 
liability  to  pay  on  the  part  of  the  sons  and  work  a  release 
of  the  charge  on  the  lands.  But  as  to  the  vital  point  of 
the  writing,  that  whereby  the  money  in  hand  or  in  the 
bank  was  to  be  protected  from  being  applied  to  meet  the 
current  annuity,  and  by  which  the  stipulations  of  the 
registered  will  were  altered  as  between  the  contracting 
particfs,  he  had  not  the  slightest  intimation. 

In  the  result  then  and  protected  by  the  Registry  Act, 
the  defendant  purchased  subject  to  the  charges  and  pro- 
visions of  the  will,  but  not  subject  to  the  alteration  pro- 
pounded by  this  unregistered  agreement. 

There  is  nothing  to  shew  that  he  knew  the  real  contents 
of  the  document,  nor  that  he  abstained  from  making 
inquiries,  though  that  is  not  now  perhaps  material.  Even 
before  the  change  of  our  law  so  as  to  call  for  ''actual 
notice  "  the  decisions  were  that  the  evidence  of  notice  to 
impeach  a  duly  registered  conveyance  for  value  should  be 
80  cogent  as  to  amount  to  actual  fraud :  JolLand  v. 
Stainbridge  (1797),  3  Ves.  478;  McMaster  v.  Fhipps  (1855), 
6  Gr.  253,  at  p.  257 ;  Ferrass  v.  McDonald  (1855),  ib.  310 ; 
36  Vict.  ch.  17,  sec.  7  (1873) ;  New  BruTisvdck  R.  W.  Co. 
V.  Kelly  (1896),  23  S.  C.  R.  341. 

No  imputation  rests  on  the  conduct  of  the  defendant 
and  he  is  entitled  to  have  the  action  dismissed  with  costs. 


666  THE  ONTARIO  BEPORTS.  [VOL. 

Judgment.    FERGUSON,  J. : — 


Ferguson,  J. 


The  facts  of  the  case  are  sufficiently  stated  in  the  judg- 
ment of  the  Chancellor. 

I  think  the  document  called  the  agreement  was  an 
instrument  affecting  the  land.  It  had  regard  to  the  pay- 
ment of  the  annuity  out  of  a  fund  that  was  applicable  to 
the  payment  of  the  legacy  charged  upon  the  land  before 
the  land  could  be  resorted  to  for  satisfaction  of  the  legacy 
and  so  diminishing  that  fund  that  the  land  might  become 
directly  and  immediately  liable  in  respect  of  the  legacy. 
The  agreement,  as  an  **  instrument,"  in  this  way,  indirectly 
affected  the  land,  though  the  land  was  not  mentioned  or 
described  in  it. 

That  agreement  might,  as  I  think,  have  been  registered 
under  the  provisions  of  sections  two  and  twenty-nine  of 
the  "  Registry  Act,"  in  the  "  general  registry  book,"  but  it 
wa^  not  registered  at  all,  at  the  time  of  the  purchase  by 
the  defendant,  nor  at  the  time  of  the  registration  of  the 
conveyance  to  him. 

The  defendant  was  told  of  the  existence  of  the  agree- 
ment, but  was  at  the  same  time  told  that  it  did  not  affect 
the  land  that  he  was  purchasing.  The  defendant  did  not 
follow  up  the  information  he  had  received  respecting  the 
agreement  by  obtaining  an  inspection  of  it ;  but  there  does 
not  appear  to  be  any  reason  or  ground  on  which  any  evil 
or  fraudulent  intent  can  be  imputed  to  him  for  not  doing 
so,  and,  as  it  appears  to  me,  the  highest  notice  that  can 
possibly  be  imputed  to  the  defendant  at  the  time  he 
registered  his  conveyance,  is  constructive  notice,  if  even 
this  can  be  so  imputed.  It  seems  to  me,  clear  beyond 
doubt,  that  at  this  time  the  defendant  had  not  actual 
notice  of  the  agreement.  The  defendant  made  his  purchase, 
paid  the  purchase  money,  procured  his  conveyance,  and 
registered  the  same  without  actual  notice  of  this  agree- 
ment. The  lands  that  he  purchased  are  (and  this  is  not 
disputed)  liable  to  the  charge  imposed  upon  them  by  the 
will,  but  not  liable  to  any  greater  or  further  extent  by 
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reason  of  the  agreement.,  or  anything  done  under  the  Jndgmftnt. 
provisions  of  it.  It  is  plain  from  the  provisions  of  the  will  Fergnsoii,  J. 
and  the  amount  of  money  shewn  to  be  in  the  hands  of  the 
executors,  that,  but  for  the  agreement  and  the  diversion 
of  moneys  pursuant  to  the  provisions  of  it,  there  would  be 
a  fund  primarily  liable  to  satisfy  the  legacy  entirely  suffi- 
cient for  the  purpose,  and,  according  to  the  provisions  of 
the  will,  the  defendant's  lands  are  not  liable  so  long  as  such 
fund  so  exists. 

I  am,  therefore,  of  the  opinion  that  this  appeal  should 
be  allowed^  and  the  action  dismissed  with  costs. 

Robertson,  J. : — 

After  a  very  careful  perusal  of  the  evidence,  I  have 
come  to  the  conclusion  that  the  defendant  bad  not  "  actual " 
notice  of  the  agreement  in  question,  the  most  that  can  be 
said  of  it  is  that  he  had  constructive  notice ;  but  taking  all 
the  circumstances  into  account,  as  to  what  he  was  told  what 
the  effect  of  the  agreement  was,  I  do  not  think  he  was 
bound  to  enquire  further  in  order  to  come  to  a  proper 
conclusion  as  to  the  real  effect  of  the  agreement.  He 
seems  to  have  acted  in  good  faith  all  through. 

I  therefore  agree  with  the  learned  Chancellor  and  my 
learned  brother  Ferguson,  that  the  appeal  should  be 
allowed,  and  the  action  dismissed. 

G.  F.  H. 
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MOSHIER  Y.   EeENAN   ET  AL. 

8aU  qf  Qoods'-R.  8.  0.  ch.  IBO—Factors  Act^-*'  Agent"— " EnirusUd''^ 
Innocent  Purchaser. 

The  word  *< agent"  referred  to  in  R.  S.  0.  (1897)  ch.  150,  '*An  Act 
respecting  contracts  in  relation  to  goods  entnisted  to  agents  '*  means 
one  who  is  entrusted  with  the  possession  as  agent  in  a  mercantile  trans- 
action for  the  sale,  or  for  an  object  connected  with  the  sale  of  the 
property. 

And  an  agent  who  has  obtained  possession  of  certain  lumber  from  the 
master  of  a  vessel  without  authority  from  the  owner  was  : — 

HMt  not  to  have  been  entrusted  with  the  possession,  and  that  the  owner 
was  entitled  to  recover  the  value  of  the  lumber  from  a  bond  fide  pur- 
chaser from,  and  who  had  paid  the  agent. 

Statement.  THIS  was  an  action  brought  to  recover  the  value  of  cer- 
tain lumber  purchased  by  the  defendants  from  one  Foster 
who  had  obtained  possession  of  it  from  the  plaintiff  under 
the  following  circumstances. 

The  plaintiff  had  been  in  communication  with  M essra. 
Cooke  &  Scott,  a  firm  of  lumber  merchiints,  with  the  object 
of  selling  them  some  lumber,  and  they  sent  their  agents 
William  Foster,  up  to  Lion's  Head,  the  place  where  the 
lumber  was,  to  inspect  and  measure  it.  That  lumber 
having  been  shipped,  Foster  undertook,  on  behalf  of  Cooke 
&  Scott,  to  purchase  certain  other  lumber  which  was 
shipped  on  a  vessel  from  Lion's  Head  to  Owen  Sound  with 
instructions  to  the  master  of  the  vessel  to  deliver  it  at 
Owen  Sound  for  the  plaintiff,  and  that  Foster  would  load 
it  on  the  cars  there  to  be  sent  on.  Before  it  arrived  at 
Owen  Sound,  the  plaintiff  had  been  advised  that  Cooke  & 
Scott  did  not  require  and  would  not  purchase  the  lumber. 
Foster,  without  further  instructions  from  the  plaintiff,  then 
paid  the  balance  of  the  freight  due  to  the  master  of  the 
vessel,  obtained  possession  of  the  lumber,  sold  it  to  the 
defendants,  and  failed  to  pay  the  plaintiff.  This  action  was 
then  brought  against  the  purchasers  for  the  value  of  thd 
lumber,  and  it  was  tried  at  Owen  Sound  on  March  6th» 
1900,  before  Boyd,  C,  without  a  jury, 
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/.  M.  Kilbaurn,  for  the  plaintiff,  contended  that  the  Argument, 
evidence  shewed  no  privity  of  contract  between  the 
plaintiS^  and  defendant,  and  no  knowledge  on  the 
part  of  the  plaintiff"  of  what  Foster  was  doing  or 
did  until  the  defendants  had  actually  paid  Foster  for  the 
lumber,  and  as  there  was  no  fraud,  representation  or  con- 
cealment on  the  part  of  the  plaintiff,  there  was,  therefore. 
no  estoppel,  and  that  the  plaintiff's  evidence  supported  by 
thedocumentary  proofs  quite  negatived  Foster's  pretence 
of  a  conditional  purchase  and  that  Foster  was  not  an 
agent  intrusted  with  the  possession,  etc.,  within  the  meaning 
of  R.  S.  O.  ch.  150,  and  cited  Bush  v.  Fry  (1888),  15  O.  R,at 
p.  126 ;  Cole  v.  The  North-Western  Bank  (1874),  L.  R.  9  C. 
P.  470 ;  The  Mayor,  etc.,  of  the  Staple  of  England  v.  The 
Governor  and  Company  of  the  Bank  pf  England  (1887), 
21  Q.  B.  D.  160 ;  Johnson  v.  The  Credit  Lyonnais  (1877), 

2  C.  P.  D.  224 ;  3  C.  P.  D.  32 ;  Agricultural  Savings  Jk 
Loan  Association  v.  Federal  Bank  (1880),  45  U.  C.  R. 
214 ;  (1881).  6  A.  R.  192  ;  Fuentes  v.  Montis  (1868),  L.  R. 

3  C.  P.  268  ;  Arnold  v.  The  Cheque  Bank  (1876),  1  C.  P.  D. 
578 ;  M'Kenzie  v.  BHtish  Linen  Co.  (1881),  6  App.  Gas. 
82;  McQee  v.  Kane  (1887),  14  O.  R.  226;  Am.  &  Eng. 
Encyc.  of  Law,  2nd  ed.,  vol.  11,  pp.  422,  433. 

W.  J.  Hatton,  for  the  defendants,  contended  that  the 
evidence  disclosed  a  conditional  sale  to  Foster  in  the  event 
of  Cooke  &  Scott  not  taking  the  lumber  ;  that  Foster  had 
possession  with  the  plaintiff's  consent,  and  was  entrusted 
with  the  lumber  as  an  agent,  and  that  plaintiff  was  therefore 
bound  by  the  sale  so  made  by  Foster,  and  distinguished 
Bush  V.  Fry,  supra,  and  that  in  any  event  the  plaintiff^'s 
knowledge  and  conduct  estopped  him^  and  cited  Gunnjiv. 
GUlespie  (1845),  2  U.  C.  R.  151 ;  Brady  v.  Todd  (1861),  7 
Jur.  N.  S.  827 ;  PickeHng  v.  Busk  (1812),  15  East  38. 

Kilboum,  in  reply. 

March  16th,  1900.    Boyd,  C.  :— 

The  Act  of  Parliament  relied  on  by  the  defendants 
R.  S.  0.  ch.  150,  is  entitled  ''  An  Act  respecting  contracts  in 
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Judgment,  relation  to  goods  entrusted  to  agents,"  and  the  origin  of 
Boyd,  C.  it  in  Canada  can  be  traced  back  to  10  &  11  Vict.  eh.  10 
(1847),  a  statute  obviously  founded  on  and  in  great  i>art 
repeating  the  provisions  of  the  English  Factors  Act,  5  & 
6  Vict.  ch.  39  (1842).  Though  in  its  present  form  it  does 
not  contain  the  word  "  factor  " — that  term  does  appear  in 
the  original  preamble  both  in  Canada  and  in  England. 

It  is  now  classed  in  the  consolidated  revision  under 
the  general  head  of  mercantile  law  and  I  have  no  doubt 
that  the  English  decisions  are  in  point  upon  the  construc- 
tion of  the  present  Ontario  statute — as  was  indeed  acted 
on  in  Bvsh  v.  Fi-y  (1887),  15  O.  R.  122. 

That  being  so,  a  limited  meaning  is  to  be  given  to  the 
"  agent "  therein  referred  to.  It  is  not  every  person  who 
may  act  for  another  in  any  matter  relating  to  the  personal 
property  in  question,  who  may  have  the  possession  of  that 
property.  The  agent  must  be  one  who  is  entrusted  with 
the  possession  as  agent  in  a  mercantile  transaction  for  the 
sale,  or  for  an  object  connected  with  the  sale  of  the  pro- 
perty. These  various  requirements  must  unite  in  order  to 
invoke  the  benefit  of  this  legislation  :  see  per  Willes,  J.,  in 
Fuentes  v.  Montis  (1868),  L.  R.  3  C.  P.,  at  pp.  278,  279. 
affirmed  in  Exchequer  Chamber,  L.*R.  4  C.  R,  at  p.  96. 

The  present  case  may  be  disposed  of  adversely  to  the 
defendant  upon  the  controlling  word  "  entrusted."  That 
was  much  discussed  in  Phillips  v.  Huth  (1840),  6  M.  &  W. 
572.  It  imports  that  confidence  has  been  reposed  in  the 
agent  by  the  principal — the  owner  of  the  goods — and  that 
the  possession  of  the  goods  at  the  particular  time  and  in 
the  particular  v/aj  they  are  in  the  hands  of  the  agent  is 
intended  and  contemplated  by  the  owner.  If  the  posses- 
sion has  been  obtained  in  violation  of  instructions  or  by 
means  of  a  breach  of  faith — that  is  not  an  "  entrusted  '* 
possession  within  the  provisions  of  the  Act.  As  it  is 
expressed  by  Chief  Justice  Tindal  in  giving  the  opinion  of 
the  Judges  to  the  House  of  Lords  in  Hatfield  v.  Phillips 
(1845),  12  C.  &  F.,  at  p.  360,  "  where  the  owner  of  the 
goods   did  not  deliver,  or   cause   to  be  delivered  to  the 
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factor,  (the  possession  of)  the  document  in  question,  but,  on  Judgmwik 
the  contrary,  the  factor  obtained  it  for  himself,  it  should  Boyd,  G. 
appear  that  he  obtained  the  possession  of  it  under  circum- 
tstances  which  shew  the  owner  of  the  goods  intended  him 
to  have  such  possession."  See  also  jper  Lord  Justice  Bram- 
well  in  Thorrypaon  v.  The  Credit  Lyonnaia  Co.  (1877),  3 
O.  P.  D.,  at  p.  43. 

It  may  be  that  the  agent  Foster  from  whom  the  defen- 
dants purchased  the  lumber  was  not  a  mercantile  agent  to 
«ell  within  the  meaning  of  the  Act,  but  was  to  have 
possession  merely  for  the  purpose  of  loading  the  stuff 
when  sold.  I  do  not  dwell  upon  the  evidence  on  this 
hea^d,  but  assume  that  he  was  such  agent  and  in  actual 
possession  of  the  lumber  so  that  section  3  applies ;  then 
the  onus  of  proof  is  cast  upon  the  plaintiff.  And  I  think 
he  satisfied  that  burden  by  shewing  that  the  possession 
obtained  by  the  agent  Foster  was  not  a  possession  entrusted 
to  him  by  the  owner. 

Apart  from  the  conflict  of  individual  testimony,  there 
is  much  written  material  that  makes  entirely  in  favour  of 
the  plaintifi's  version. 

I  think  the  plaintiff's  account  of  the  transaction, 
squaring  as  it  does  with  the  correspondence,  is  preferable 
to  that  of  Foster.  This  lumber  was  sent  down  from 
Lion's  Head  to  Owen  Sound  about  Ist  December,  1899,  by 
the  "  Mary  Gordon" — shipped  by  the  plaintiff  to  himself 
with  the  understanding  that  Foster  was  to  load  on  cars 
for  Cooke  &  Scott — the  prospective  buyers.  Before  the 
vessel  arrived  the  plaintiff  was  advised  that  Cooke  & 
Scott  would  not  purchase  it,  and  on  4sth  December  the 
plaintiff  wrote  Foster  that  as  Cooke  &  Scott  would  not 
take  it  he  was  not  to  load  it  on  the  cars.  The  plaintiff 
Added  "  I  will  try  and  sell  to  Murphy,"  and.  he  did  write 
Murphy  on  the  same  day. 

Foster,  however,  when  the  vessel  arrived  about  the  6th 
December,  prevailed  on  the  captain  to  take  payment  of 
the  unpaid  balance  of  the  freight  from  him  and  so  obtained 
possession  of  the  lumber.     The  plaintiff  said  that  he  paid 
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Jndgment.  part  of  the  freight  and  was  coming  down  to  Owen  Sound 
Boyd,  G.  to  pay  the  rest  as  the  captain  was  to  draw  on  him  through 
tlie  bank  for  it.  The  captain  says  that  the  lumber  was 
to  be  carried  by  him  to  the  Canadian  Pacific  Railway  dock 
to  the  plaintiffs  order,  though  there  was  no  shipping  bill, 
but  he  thought  it  made  no  difference  who  paid  the  rest  of 
the  freight  so  long  as  all  was  square. 

On  the  6  th  Foster  proceeded  to  sell  to  the  defendant, 
and  was  paid  on  that  day  S50,  and  the  balance  of  the 
price  on  the  13th  December. 

Foster  advised  the  plaintiff  on  the  7th  December,  that 
he  had  received  his  letter  of  the  4th,  but  had  sold  to 
Keenan  "  They  load  in  a  day  or  two  and  will  send  you  the 
money  for  it,"  and  on  the  next  day  Foster  wrote  "I 
expect  in  a  few  days  to  send  you  the  price  of  the  bass  and 
birch  "  {i,e.,  the  lumber  in  question). 

The  plaintiff  says  he  was  off'  and  on,  away  from  home 
when  the  second  letter  arrived  and  did  not  answer  those 
letters  or  do  anything  till  he  came  to  Owen  Sound  on  18th 
December. 

The  plaintiff's  inaction  when  he  might  have  warned 
Keenan  led,  as  it  has  turned  out,  to  the  money  being  paid 
by  the  latter  in  ignorance  of  the  real  state  of  affairs,  and 
has  its  influence  by '  inducing  me  to  withhold  costs  from 
the  plaintiff,  while  I  order  the  defendant  to  pay  to  the 
plaintifi*  the  value  of  the  stuff,  in  all  $285. 

Foster  had  no  title  to  the  lumber  and  no  right  to  sell  it 
under  the  statute,  and  of  the  two  innocent  persons  injured 
by  him  the  defendant  is  the  one  who  must  make  good  the 
plaintifi^s  loss,  but  as  I  have  said,  without  costs. 

6.  A.  B. 
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Macdonald  et  al.  V.  Grand  Trunk  ll.  W.  Co. 

JRcUhoay  Company— Carriage  of  Goods— Condition  Limiting  LiabUitfffor 
L088—SI  Vict,  ch,  g9  (D.) — Ctmadian  Company-^Part  of  Line  in 
Foreign  Country, 

The  Railway  Act  of  Canada  is  not  applicable  to  a  railway  situate  in  a 
foreign  country,  though  operated  oy  a  company  incorporated  by  or 
under  the  authority  of  the  rarliameut  of  Canada. 

Therefore,  where  goods  shipped  from  Scotland  to  be  delivered  at  Portland, 
Maine,  U.S.,  to  the  Grand  Trunk  Railway  Company,  and  by  that 
company  to  be  forwarded  thence  to  the  plaintiffs  at  Toronto,  were 
destroyed  by  fire  ou  the  line  of  that  company  in  New  Hampshire,  U.  S., 
by  negligence  from  which  they  were  protected  from  liability  by  the 
terms  of  the  contract  for  carriage  : — 

ffddy  that  the  provisions  of  sec.  246  of  51  Vict.  ch.  29  (D.),  disabling  a 
railway  company  from  relieving  itself  from  liability  for  its  own  negli- 
gence or  that  of  it  servants,  were  not  applicable  to  the  defendants' 
contract ;  and  an  action  to  recover  damages  for  the  loss  of  the  goods 
failed. 

This  was  an  action  to  recover  from  the  defendants,  as  StatonMn^ 
carriers,  the  value  of  certain  merchsvndise  of  the  plaintiffs 
which  was  destroyed  by  fire  while  being  carried  by  the 
defendants  for  hire,  through  their  negligence,  as  alleged 
*  by  the  plaintifi*s. 

The  defendants  set  up  the  conditions  and  exceptions  of 
the  bill  of  lading  as  exempting  them  from  liability  for  the 
loss  of  goods  by  tire. 

It  was  admitted  that  the  loss  by  fire  occurred  in  the 
State  of  New  Hampshire  on  a  line  operated  by  the 
defendants. 

The  plaintiffs  relied  upon  sec.  246  (3)  of  the  Railway 
Act  of  Canada,  61  Vict.  ch.  29  (D.),  which  is  as  follows: — 
"  Every  pei*son  aggrieved  by  any  neglect  or  refusal  in  the 
premises,  shall  have  an  action  therefor  against  the  com- 
pany,— from  which  action  the  company  shall  not  be 
relieved  by  any  notice,  condition  or  declaration,  if  the 
damage  arises  from  any  negligence  or  omission  of  the 
company  or  of  its  servant." 

The  action  was  tried  before  Meredith,  C.  J.,  without  a 
jury,  at  Toronto,  on  the  10th  April,  1900. 

Ayleaworth,  Q,  C,  and  Spencer  Love,  for  the  plaintiffs. 

WdUdce  Neshitt,  Q.  C,  and  jB.  McKay,  for  the  defen- 
dants. 
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jgdgment.    May  10, 1900.  .  Meredith,  C.  J.  :~ 

Merodith, 
^•'^-  It  was  conceded  on  the  argument  that  unless  the  provi- 

sions of  sec.  246  of  the  Railway  Act  (51  Vict.  ch.  29  (D.)) 
are  applicable  to  the  defendants'  contract  for  the  carriage 
of  the  goods  in  question,  the  plaintiffs  must  fail  in  their 
action. 

The  goods  were  shipped  upon  the  Allltn  Line  steamship 
**  Sarmatian,"  at  Glasgow,  in  Scotland,  and  by  the  terms 
of  the  bill  of  lading  were  to  be  delivered  at  Portland, 
Maine,  to  the  Grand  Trunk  Railway  Company,  and  by 
that  company  or  its  connections  to  be  forwarded  thence  to 
the  station  nearest  to  Toronto,  and  there  delivered  to  the 
plaintifis. 

The  goods  reached  Portland  in  safety,  and  were  there 
delivered  by  the  steamship  company  to  the  Grand  Trunk 
Railway  Company,  whose  agent  gave  to  the  former  a 
receipt  for  the  goods,  stating  as  follows  :  "  to  be  delivered 
at  the  several  places  to  which  the  said  goods  were  con-  i 
signed  and  said  goods  are  received  by  this  company  for 
transportation  to  their  destination  upon  the  same  terms 
and  conditions  as  to  responsibility  as  are  contained  in  the 
ship's  bills  of  lading  granted  for  said  goods  respectively  at, 
point  of  shipment." 

The  goods  were  destroyed  by  fire  on  the  line  of  the 
Grand  Trunk  Railway  Company  in  the  State  of  New 
Hampshire,  and,  it  may  be  conceded,  under  circumstances 
which  would  render  the  defendants  liable  to  make  good 
the  loss  unless  they  are  protected  from  liability  by  the 
terms  of  the  bill  of  lading  and  shipping  receipt,  and  it  is 
not  open  to  question  that  the  loss  is  one  for  which, 
according  to  the  terms  of  these  instruments,  the  defendants 
are  not  to  be  answerable,  but  it  was  contended  by  the 
plaintiffs'  counsel  that  the  loss  having  happened  owing  to 
the  negligence  of  the  servants  of  the  Grand  Trunk  Rail- 
way Company  the  provisions  of  the  bill  of  lading  and 
shipping  receipt  which  are  relied  on  by  the  defendants  are 
not  binding  on  the  plaintiffs,  by  reason  of  the  provisions 
of  the  Railway  Act  to  which  I  have  referred. 
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With  this  contention  I  am  unable  to  agree.  Judgment. 

The  Railway  Act  is,  in  my  opinion,  not  applicable  to  a  Meredith,. 
railway  situate  in  a  foreign  country,  though  operated  by  ^••^* 
a  company  incorporated  by  or  under  the  authority  of  the 
Parliament  of  Canada.  Whether  the  Parliament  of 
Canada  has  power  to  bind  a  company  incorporated  by  it 
as  to  the  terms  upon  which  it  shall  carry  goods  delivered 
to  it,  in  a  foreign  country,  it  is  unnecessary  to  consider^ 
for,  conceding  that  it  has  that  power,  it  has  not,  in  ray 
opinion,  assumed  by  the  Railway  Act  to  exercise  it. 
Looking  at  the  various  provisions  of  that  Act,  it  is  mani- 
fest that  they  were  intended  to  apply  only  to  railways 
over  which  the  Parliament  of  Canada  had  jurisdiction, 
and,  a  f<yii;iori,  not  to  railways  situate  in  a  foreign  country. 
This  is  put  beyond  all  doubt  by  the  provisions  of  sec.  3, 
•which  makes  the  Act,  with  certain  exceptions  not  neces- 
Bary  to  be  referred  to,  applicable  to  all  persons,  companies, 
and  railways  within  the  legislative  authority  of  the  Parlia- 
ment of  Canada. 

Unless  possibly  in  the  way  already  indicated,  it  is  not 
open  to  question  that  the  Parliament  of  Canada  had  not 
jurisdiction  to  legislate  as  to  the  working  of  railways  in  a 
foreign  country,  or  to  fix  upon  a  carrier  operating  such  a 
railway  any  such  liability  as  that  imposed  by  sec.  24G. 

The  plaintiffs'  action  therefore  fails,  and  must  .be  dis- 
missed with  costs. 

E.  B.  B. 
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PiGOTT  ET  AL.  V.  EhPLOTIERS'  LIABILITY  ASSURANCB 

Corporation. 

Insurance— Employer* 8  Liability  Contract — Alteration  after  Execution^ 
Foreign  Company — LocaX  Agent — AuthorUy — Notice. 

A  local  agent  of  an  English  insurance  company,  without  authority  froa 
any  one,  upon  the  request  of  the  assured,  and  after  some  oorrespon- 
dence  with  the  chief  agent  for  the  company  in  Ontario  as  to  other 
changes,  which  had  been  refused  to  the  knowledge  of  the  assured, 
altered  an  employer's  liability  policy  which  htd  been  sent  to  him  for 
delivery  to  the  assured  by  making  it  comprehend  the  workmen  at  a 
place  other  than  those  named  in  the  policy,  and  then  handed  it  to  the 
assured,  who  paid  him  the  premium.  He  then  sent  the  premium  to 
the  chief  agent  for  Ontario,  and  advised  him  at  the  same  time  of  the 
alteration  made.  The  power  to  make  any  change  in  the  policy  did  not 
rest  in  the  local  agents,  nor  in  the  chief  asent  for  Ontario,  but  only 
in  the  manager  and  attorney  for  Canada,  who  was  not  notified  of  the 
alteration : — 

Held,  that  the  company  could  not  be  held  to  have  authorized  the  altera 
tion  and  were  not  bound  by  the  contract  as  altered. 

Statement.  This  was  an  action  brought  by  Pigott  &  Ingles,  con- 
tractors, to  recover  part  of  the  premium  paid  by  them  to 
the  defendants  for  an  employers'  liability  policy,  which 
had  been  cancelled,  and  also  for  indemnity  under  the 
policy  in  respect  of  a  workman's  claim  which  arose  while 
it  was  in  force.     The  facts  are  stated  in  the  judgment 

The  action  was  tried  at  Hamilton  on  the  22nd  June, 
1899,  before  Rose,  J.,  without.a  jury. 

Oaler,  Q.  C,  and  Bruce,  Q.  C,  for  the  plaintiffs. 
Ayleswcn^th,  Q.  C,  for  the  defendants. 

May  9, 1900.    Rose,  J.  ;— 

The  defendant  company  had  its  head  office  at  London, 
England ;  its  chief  office  in  Canada  at  Montreal ;  its  chief 
agency  for  Ontario  at  Toronto;  and  a  local  agency  at 
Hamilton. 

At  the  time  of  the  application  in  question,  the  manager 
and  attorney  for  Canada  was  F.  Stancliffe ;  the  chief  agent 
for  Ontario,  C.  W.  J.  Woodland  ;  the  local  agents  at  Ham* 
ilton,  Routh  &d  Payne. 
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The  plaintiffs  made  an  application  for  assurance  up  to  Jodgnmit. 
$30,000.  The  application  was  made  ^in  May,  1897,  and  Rote,  J. 
stated  that  the  risk  commenced  at  noon  on  the  26th  day 
of  that  month.  The  places  at  which  the  plaintiffs  were 
carrying  on  work  named  in  the  application  were  "  Stone- 
field,  Que.,  and  a  few  men  temporarily  loading  plant  from 
cars  to  scow  at  Ottawa,  Ontario." 

The  application  t^as  forwarded  from  Routh  &  Payne  to 
Woodland,  and  by  him,  as  I  understand  it,  sent  to  the 
head  office. 

The  application  was  accepted,  and  the  policy  issued 
pursuant  to  it,  dated  the  10th  June,  1897,  which  pro- 
vided for  insurance  from  the  26th  May  preceding. 

Of  the  agreements  and  conditions  under  which  the 
policy  was  issued  and  accepted,  No.  10  was  as  follows : 

"  The  terms  and  conditions  of  this  policy  are  not  to  be 
changed  by  agents."  This  policy  was  forwarded  to 
Woodland,  and  by  him  to  Routh  &  Payne  on  the  11th 
June,  1897.  It  was  returned  to  Woodland  by  Routh  & 
Payne  to  have  an  addition  made  to  the  places  at  which 
the  workmen  were  employed,  the  addition  being  "  and 
Napierville  Junction  Ry.  between  St.  Valentin  and  St. 
Remi,  Que." 

On  the  15th  June  the  manager  at  Montreal  returned 
the  policy  to  Woodland,  stating  that  the  policy  was 
amended  as  requested,  and  on  the  16th  Woodland  for- 
warded the  policy  so  amended  to  Routh  &  Payne.  The 
Application  was  also  amended  by  adding  the  same  words. 

On  the  24th  June  Routh  &d  Payne  returned  the  policy 
to  Woodland  to  have  an  alteration  made  as  to  rates,  which 
it  is  not  necessary  to  more  fully  specify.  This  alteration 
Woodland  declined  to  consent  to,  and  enclosed  a  letter, 
dated  the  28th  June,  to  be  handed  to  Pigott  &  Ingles, 
stating  the  position  taken  by  him. 

Further   correspondence   took   place,  and  on  the  2nd 
July  the  policy  was  returned  by  Routh  &d  Payne  to  Wood- 
land, requesting  that  the  indorsement  be  made  in  accord- 
ance with  Pigott  &  Ingles's  desire.     On  the   3rd   July 
86 — VOL.  XXXI.  o.a 
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Jwlgmoit.  Woodland  wrote  a  letter  which  is  material.  In  it  he 
Rose,  J.  declines  in  terms  to  grant  the  request.  In  the  letter  we 
find  the  following  sentences :  "  We  will  insure  Messrs. 
Pigott  &  Ingles  in  the  places  mentioned  on  their  policy, 
and  in  these  places  only.  *  *  We  are  on  their  works 
at  Ottawa,  Ont.,  Stonefield,  Que.,  and  the  Napierville 
Junction  Ry.  between  St.  Valentin  and  St.  Remi,  Que."" 
The  letter  also  said  :  "  If  this  is  not  agreeable  to  Messrs. 
Pigott  &  Ingles,  the  only  thing  we  will  have  to  do  is  to 
cancel  the  policy  forthwith." 

On  the  6th  July  Routh  &  Payne  again  return  the 
policy,  renewing  the  request.  Some  of  the  correspondence 
has  been  lost,  but  the  nest  letter  in  order  of  date  is  one  of 
the  9th  July,  from  Stanclifte  to  Woodland,  confirming 
the  position  taken  by  Woodland  ;  and  on  the  12th  July 
wrote  to  Routh  and  Payne  a  letter,  from  which  I  extract 
as  follows :  *'  I  am  afraid  we  will  have  to  cancel  this  policy 
unless  our  clients  will  accept  the  policy  as  it  now  stands. 
I  wrote  to  the  head  ofiice  in  accordance  with  your  instruc- 
tions, and  to-day  received  a  reply  in  which  they  state 
they  will  not  alter  the  policy  in  any  way.  *  *  I  have 
now  for  the  third  time  requested  my  head  office  to  alter 
this  policy,  and  they  have  refused.  I  will  not  ask  them 
again." 

This  letter  was  forwarded  by  Routh  &  Payne  to  the 
plaintifis  on  the  13th  July. 

On  the  21st  July  Woodland  wrote  to  Routh  &  Payne : 
'*  If  these  people  have  accepted  our  policy  as  per  the  con- 
ditions of  my  letter  to  you  of  the  12th  instant,  will  you 
kindly  let  me  have  a  cheque  for  the  premium  at  once  ?  If 
they  have  not  accepted  our  policy,  please  return  the  same 
so  that  it  can  be  cancelled." 

Further  letters  were  written  by  Woodland,  asking  for 
payment  of  the  premium,  when  on  the  24th  August  he 
received  a  cheque  from  Routh  &d  Payne.  Accompanying^ 
the  cheque,  but,  as  I  understand  it,  on  a  postal  card  or  in 
a  separate  envelope,  but  received  at  the  same  time,  waa 
the  following  communication  :  "  We  have  taken  the  liberty 


XXXI.]    PIGOTT  V.  EMPLOYERS*  LIABILITY  CORPORATION.  669 

of  adding  the  following  words :  *  and  near  Sionefield  on    Judgment 
the  Ontario  side  of  the  Ottawa  river/    There  appears  to     Kow,  J. 
be  part  of  Stonefield  in  Ontario  as  well  as  Quebec,  hence 
the  necessary  chanp^e  ;  please  acknowledge." 

Woodland  acknowledged  receipt  in  these  words :  "I  am 
in  receipt  of  your  favour  of  the  24th  instant  enclosing 
cheque  for  $255  in  full  payment  of  premium  on  Pigott  & 
Ingles's  policy  number  396,  for  which  I  thank  you." 

An  accident  occurred  at  the  works  near  Stonefield  on 
the  Ontario  side  of  the  Ottawa  river,  by  which  one  James 
St.  Croix  was  seriously  injured,  which  caused  his  death. 
His  mother  brought  an  action  against  the  plaintiffs,  and 
recovered  judgment  for  S600  damages  with  costs  of  action. 

The  plaintiffs  claim  that  the  policy  covered  the  accident 
at  such  place. 

This  accident  happened  on  the  31st  August.  The 
defendant  company,  in  accordance  with  powers  reserved 
by  the  contract,  on  the  lOfch  September  cancelled  the 
policy.  The  plaintiffs  claim  a  return  of  the  unearned 
premium,  namely,  $286.85,  and  for  indemnification  against 
loss  occasioned  by  reason  of  the  judgment  obtained  against 
them. 

It  is  perfectly  clear  that  the  power  to  make  any  change 
whatever  in  the  policy  did  not  rest  in  Woodland,  but  was, 
as  to  Canada,  vested  in  Stancliffe.  The  power  of  attorney 
from  the  company  to  him  makes  that  clear,  and  it  also 
appears  from  the  rate-book  and  manual  for  agents,  put  in 
at  the  trial,  pp.  4  and  5,  paragraphs  3  and  6. 

Paragraph  3  provides :  "  Agents  have  no  authority  *  * 
to  make  any  change  whatever  in  any  application,  policy, 
renewal,  permit,  or  indorsement     *     *." 

'*  6.  Agents  are  not  permitted  under  any  circumstances 
to  allow  any  change  in  a  policy  after  it  is  written ;  and 
they  should  give  no  advice  to  policy  holders  concerning 
changes  in  written  contracts.'' 

That  the  plaintiffs  knew  this,  or  must  be  taken  to  have 
known  it,  should,  I  think,  be  inferred  from  the  extract 
from  the   agreements  and   conditions  under  which   the 
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Judgment   policy  was  issued,  No.  10  above  set  out,  by  the  course 

Roee,  J.     pursued  in  having  added  to  the  policy   the  Napiervillo 

Junction  Railway,  and  by  the  terms  of  the  letter  of  the 

12th  July,  from  Woodland  to  Routh  &  Payne,  extracts 

from  which  are  above  set  out. 

The  argument  on  behalf  of  the  plaintiffs  amounts  to  this : 
that,  although  the  contract  was  made  with  the  company 
in  accordance  with  the  application,  and  although  the 
company  through  its  general  manager  and  attorney  in 
Canada  had  no  notice  whatever  of  the  addition  made  by 
the  local  agents  in  Hamilton,  and  although  the  local  agents 
had  no  power  to  make  such  alteration,  and  although 
Woodland,  the  chief  agent  for  Ontario,  had  no  power  to 
make  such  alteration,  yet  because  the  chief  agent  knew 
that  such  alteration  was  made  and  did  not  report  it  to  the 
general  manager,  the  company  must  be  held  to  have 
authorized  the  alteration  and  is  bound  by  the  contract  as 
altered. 

I  have  looked  in  vain  for  any  authority  in  the  text 
books  or  cases  cited  for  the  plaintiff  for  such  proposition* 
The  c&se  which  was  pressed  upon  me  as  being  in  point  was 
Campbell  v.  National  Life  Insurance  Company  (1874),  24 
C.  P.  133.  That,  however,  was  entirely  different,  the  foreign 
insurance  company  being  held  bound  by  the  acts  of  the 
general  agents  of  the  company  in  Canada. 

I  was  referred  to  May  on  Insurance,  3rd  ed.,  sec.  1 30  A» 
where  it  is  stated  as  follows :  "  When  the  original  policy 
was  rendered  void  by  an  act  of  the  agent,  who  with  good 
intention,  but  without  authority,  altered  the  policy  to 
make  it  correspond  to  the  agreement,  and  a  loss  thereafter 
occurred,  the  company  were  held  bound  by  the  first  inten- 
tions of  the  parties.  An  agent  who  forwards  the  appli- 
cation to  the  company  and  whose  power  is  therefore 
manifestly  limited  to  the  delivery  of  the  policy  and 
receipt  of  the  premium,  cannot  rightly  be  supposed  to 
have  power  to  alter  the  contract  by  the  insertion  of  a 
clause  agreeing  to  pay  the  loss  to  another  than  the  assured. 
The  agent  undertaking  to  procure  a  change]^in  a  policy 
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acts  for  the  insured.     A  clause  inserted  in  a  policy  with-  Judgment, 
out  authority  may  be  ratified  by  the  company.*'     And  I     Rose,  J. 
think  that  is  fairly  stating  the  law. 

The  plaintiffs  must,  in  my  opinion,  be  held  to  have 
known  that  the  alteration  made  was  unauthorized,  and 
that  they  accepted  the  policy  and  paid  their  premium  on  the 
terms  and  conditions  contained  in  the  document  before 
such  clause  was  added,  and  that  the  rights  and  liabilities 
must  be  determined  by  the  policy  before  the  alteration 
was  made,  and  that  all  that  the  plaintiffs  are  entitled  to 
is  the  unearned  premium.  By  the  terms  of  the  application 
and  of  the  policy  the  risk  must,  I  think,  be  taken  to  have 
attached  on  the  26th  May,  and  to  have  continued  until 
the  cancellation  of  the  policy  on  the  10th  September. 

The  company  has  been  willing  to  pay  such  amount  to 
the  plaintiffs.  Therefore  the  plaintiffs  must  pay  the  costs 
of  the  action.  The  defendant  may  deduct  its  costs  of  the 
defence  from  such  sum,  paying  the  balance,  if  any,  to  the 
plaintiffs,  or  if  the  costs  exceed  such  sum,  there  will  be 
judgment  for  the  defendant  for  the  excess.  If  there  is 
any  balance  coming  to  the  plaintiffs,  and  the  defendant 
does  not  pay  it  within  thirty  days  after  ascertainment  of 
the  amount,  the  plaintiffs  may  enter  judgment  for  such 
balance.     Otherwise  the  action  is  dismissed. 

My  attention  was  directed  to  sec.  75  of  R.  S.  O.  ch.  203* 
being  the  Ontario  Insurance  Act,  as  shewing  that  notice  to 
Woodland  was  notice  to  the  company.  It  is  manifest  that 
the  section  does  not  apply  to  anything  of  the  nature  we 
are  now  considering. 

As  to  the  authority  of  agents,  Porter's  Law  of  Insurance, 

8rd  ed.,  p.  447,  may  be  referred  to. 

E.  R  B. 

1 . 

*75.  Subject  to  statutory  condition  23  given  in  section  16S,  delivery 
of  any  written  notice  to  any  insurance  corporation  for  any  purpose  of 
this  Act,  where  the  mode  thereof  is  not  otherwise  expressly  provided, 
may  be  by  letter  delivered  at  the  chief  office  of  the  corporation  in  Ontario, 
or  by  registered  post  letter  addressed  to  the  corporation,  its  manager,  or 
agent  at  such  chief  office,  or  by  such  written  notice  given  in  any  other 
manner  to  an  authorized  agent  of  the  corporation. 
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James  v.  The  Orand  Trunk  Railway  Company. 

Railways — Culvert — Duty  to  Fence — Negligence, 

A  natural  watercourse,  which  flowed  through  a  culyert  under  a  railway 
track,  dried  up  in  the  summer,  and  to  prevent  cattle  from  passing 
through  it  the  railway  company  had  placed  gates  in  the  culvert, 
which  they  neelected  to  keep  up,  ana  by  reason  of  the  absence 
thereof,  of  whicn  the  company  was  duly  notified,  the  plaintiff's  cattle, 
which  were  lawfully  pasturing  in  a  field  on  one  side  of  the  track,  got 
through  the  culvert  into  a  field  on  the  other  side  of  the  track,  and  f  rou& 
thence  on  to  the  railway  track  where  they  were  injured  : — 

ITeldy  that  the  defendants  were  bound  to  keep  the  watercourse  as  part  of 
their  railway  properly  fenced,  and  were  liable  for  the  damages  sua- 
tained  by  the  plaintiff. 


Statement. 


This  was  an  action  tried  before  Street,  J.,  without  a 
jury,  at  the  Hamilton  Spring  Assizes,  on  April  23,  1900. 

Teetzely  Q.C.,  and  Thomson,  for  the  plaintiff. 
//.  S.  Oaler,  for  the  defendants. 

The  following  statement  of  facts  is  taken  from  ihe 
judgment  of  Street,  J. : — 

The  plaintiff  was  the  owner  of  two  horses,  which  had 
been  put  out  by  him  to  pasture  in  a  field  owned  by  one 
Burns,  under  an  agreement  with  the  latter.  The  field  in 
question  lay  to  the  south  of  the  defendants'  railway,  which 
it  adjoined.  Burns  was  the  owner  of  another  field  on  the 
north  side  of  the  railway,  the  two  fields  being  only  separ- 
ated by  the  lailway.  Where  the  railway  passes  between 
these  two  fields  the  track  is  carried  upon  a  high  embank- 
ment, through  which  a  natural  watercoui*se,  dry  in  the 
summer  but  full  at  other  times,  passes,  by  means  of  a 
broad  and  high  culvert.  Both  fields  have  been  at  times 
used  as  pasture  fields,  and  down  to  nine  years  ago  the 
defendants  were  in  the  habit  of  maintaining  gates  or 
bamers,  to  prevent  cattle  passing  through  the  culvert 
when  the  watercourse  was  dry,  but  they  have  not  done  so 
since  then,  and  the  section  foreman  having  been  asked  to 
put  up  a  gate  during  last  summer,  refused  to  do  so,  insist- 
ing that  the  company  were  not  bound  to  fence  a  natural 
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watercourse.     It  was   known  to  Burns,  but  not  to  the  -Stotemeiife 
plaintiff,  that  cattle  had,  at  times  when  the  watercourse 
was  dry  and  no  barrier  was  up,  passed  from  one  field  to 
the  other  through  the  culvert. 

In  September  last  the  two  horses  of  the  plaintiff 
wandered  from  the  south  field,  in  which  they  were  pastur- 
ing, through  the  culvert  into  the  north  field,  and  thence 
through  a  gap  in  the  fence  on  to  the  adjoining  highway, 
and  thence  over  a  cattle  guard  upon  the  defendants'  line 
of  railway,  where  they  were  killed  by  a  passing  train. 

It  was  agreed  that  their  value  was  $300;  and  the 
present  action  was  brought  by  the  owner  of  the  horses  to 
recover  that  sum. 

April  27th,  1900.    Street,  J.  :— 

The  action  is  founded  upon  the  allegation  of  the  negli- 
gence of  the  defendants  in  omitting  to  perform  their 
statutory  duty  to  fence  their  railway,  and  that  the  horses 
were  killed  by  reason  of  this  negligence. 

In  my  opinion,  the  defendants  were  bound  to  keep  the 
watercourse,  which  was  a  part  of  their  railway,  properly 
fenced,  and  the  loss  to  the  plaintiff  is  the  direct,  and  not 
the  remote,  result  of  their  neglect  of  this  duty. 

There  was  no  duty  resting  upon  the  owner  of  the  north 
field  to  fence  it  at  all,  for  he  did  not  put  the  horses  in  that 
field,  but  into  the  south  field,  and  their  escape  from  that 
field  was  due  to  the  defendants'  omission  to  fence  it. 

The  defendants  cannot  set  up  as  a  defence  that  the 
plaintiffs  horses  were  improperly  upon  the  highway,  as  in 
mxon  V.  Grand  Trunk  R  W.  Co,  (1892),  23  O.  k  124, 
because  it  was  the  result  of  the  defendants'  negligence  that 
they  were  there.  They  cannot  be  allowed  first  to  permit 
the  plaintiff's  horses  to  get  upon  the  highway,  and  then  to 
resist  the  claim  for  damages  by  setting  up  that  the  horses 
should  not  have  been  there. 

The  interposition  of  the  north  field,  and  the  fact  that  it 
was  from  that  field  and  not  from  the  south  field  or  from 
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the  defendants'  property,  that  they  got  on  to  the  highway, 
makes  no  difference,  because  there  was  no  duty  on  the 
part  of  the  owner  to  the  defendants  to  fence  the  north 
field. 

There  must  be  judgment  for  the  plaintiff  for  $300  and 
the  costs  of  the  action :  Powell  v.  Salisbury  (1828),  2  Y. 
&  J.  391 ;  Laurence  v.  Jenkins  (1873).  L.  R.  8  Q.  B.  274 ; 
Dunsford  v.  Michigan  Central  R  W.  Co.  (1893),  20  A.  R 
677  ;  Holden  v.  Rutland  and  Burlington  R.  W.  Co.  (1858), 
30  Vt.  297. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Thompson  v.  McCrae. 

DivUion  dmrtH — Trial — Adjournment — New  Tried — Motion  for — Com- 
menorment  of  Fourteen  Days. 

Where  at  the  sittings  of  a  Division  Court  a  case  is  '*  adjourned  for  plain- 
tiff  on  payment  of  costs  within  ten  days  otherwise  judgment  for  the 
defendant,"  the  two  weeks  within  which  a  motion  can  be  made  for  a 
new  trial,  the  costs  not  being  paid,  does  not  commence  to  run  until  the 
expiration  of  the  ten  days,  for  until  then  there  is  no  judgment. 

Stotement.  This  was  an  appeal  from  the  judgment  of  the  Judge  of 
the  Eighth  Division  Court  of  the  county  of  Simcoe. 

The  action  was  brought  to  recover  8107  part  purchase 
money  of  a  horse,  and  interest  thereon  for  fifteen  months. 
The  motion  by  way  of  appeal  was  for  a  new  trial,  or, 
in  the  alternative,  for  an  order  for  prohibition,  on  the 
ground  that  the  Judge  had  no  power  to  enter  judg- 
ment ipr  the  defendant,  but  was  limited  under  sec  120  of 
the  Division  Courts  Act,  R.  S.  0.  (1897)  ch.  60,  to  entering 
a  nonsuit 

The  action  was  to  have  been  tried  with  a  jury.  It  first 
came  on  for  trial  at  the  November  Court,  when  it  was 
adjourned  to  the  Court  which  sat  on  the  30th  Janoary, 
1899. 

On  the  80th  January  when  the  ease  was  called,  the 
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defendant  was  present,  but  not  the  plaintiff,  he  under-   Stotemcnt. 
standing  the  case  would  not  be  proceeded  with  at  that 
Court. 

The  learned  Judge  made  the  following  order,  which 
was  endorsed  on  the  summons :  "  Adjourned  for  plaintiff 
on  payment  of  costs  within  ten  days,  otherwise  judgment 
for  the  defendant." 

The  costs  were  not  paid. 

On  the  21st  February  the  plaintiff  moved  for  a  new 
trial,  contending  that  the  two  weeks  in  which  a  motion 
for  a  new  trial  could  be  made,  commenced  to  run  from  the 
expiration  of  the  ten  days  referred  to  in  the  order  of  the 
learned  Judge. 

On  the  8th  March  the  learned  Judge  gave  judgment 
refusing  the  motion,  on  the  ground  that  the  judgment 
must  be  deemed  to  have  been  given  on  the  30th  of  January, 
so  that  the  motion  should  have  been  made  within  fourteen 
days  from  that  date,  and  therefore  he  had  no  jurisdiction 
to  grant  the  order  for  a  new  trial. 

May  9th,  1900,  before  a  Divisional  Court,  composed  of 
Ferguson,  and  Robertson,  JJ.,  the  appeal  was  argued. 

C.  C.  Robinson,  and  Stonehouse,  for  the  appellant. 
Boys,  for  the  defendant. 

May  10th,  1900,  the  judgment  of  the  Court  was  deli- 
vered by 

Ferguson,  J. : — 

There  was  not  a  trial  of  the  case  on  the  30th  of  January. 
There  was  then  an  adjournment  of  the  trial  for  the  period 
of  ten  days  at  least.  The  case  could  not  have  been  stand- 
ing upon  an  adjournment  of  the  trial  and  at  the  same  time 
standing  after  trial.  There  was  no  decision,  judgment  or 
conclusion  of  the  trial  till  the  expiration  of  the  ten  days' 
adjournment  of  the  trial.  This  being  the  case  the  motion 
87 — VOL.  XXXI.  o.R. 
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Judgment,  made  against  the  so  called  judgment  and  for  a  nonsuit 
Ferguson,  J.  instead  thereof  was  within  the  fourteen  days  and  in  good 
time.  The  learned  Judge  nevertheless  declined  to  enter- 
tain the  motion,  or  rather  decided  it  on  the  sole  ground 
that  it  was  too  late,  and  that  in  consequence  he  had  no 
power  or  jurisdiction. 

In  this  we  think  the  learned  Judge  was  in  error.  He 
should  have  heard  and  disposed  of  the  motion  upon  the 
merits,  and  had  he  done  so  we  think  it  beyond  doubt  that 
the  nonsuit  asked  by  the  plaintiff  or  a  new  trial  should 
have  been  granted.  There  seems  to  be  power  under  the 
statute,  section  168,  to  make  the  order  here  for  a  new  trial 
in  the  case,  and  this  order  is  made,  and  we  further  order 
that  all  costs  incurred  in  the  action  in  the  Division  Court 
shall  abide  the  event. 

The  plaintiff's  appeal  is  therefore  allowed  and  we  think 
with  costs,  especially  inasmuch  as  the  motion  for  the  non- 
suit was  strenuously  opposed  by  the  defendant. 

The  necessary  order  to  the  Court  below  under  section 

168  will  go. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Re  Niuck  v.  Marks. 

Diviiion  CourU — Judgment  Obtained  by  Fraud — Jurisdietion—  Power  to 

Set  Aside. 

A  Judge  in  an  action  in  the  Division  Court,  apart  from  the  jurisdiction 
conferred  by  section  152  of  the  Division  Courts  Act  to  grant  a  new  trial 
within  the  fourteen  days  thereby  prescribed,  has  not  any  inherent 
jurisdiction  to  set  aside  a  judgment  by  reason  of  its  having  been  pro- 
cured by  fraud  and  to  order  a  new  trial. 

This  was  a  motion  by  the  defendant  for  an  order  for .  Statement, 
prohibition  to  the  junior  Judge  of  the  district  of  Algoma. 

April  27th,  1900.    A.  F.  McMichad,  for  the  plaintiff. 
J.  Gh'ayson  Smith,  for  the  defendant. 

The  facts  are  stated  in  the  judgment. 

May  10th,  1900.    Meredith,  C.  J.  :— 

Motion  by  the  defendant  for  an  order  prohibiting  the 
junior  Judge  of  the  district  of  Algoma  from  further  pro- 
tseeding  with  this  plaint  or  action  in  the  Fourth  Division 
Ciourt  of  that  district,  upon  the  ground  that  the  learned 
Judge  had  no  jurisdiction  to  set  aside  the  judgment  in 
favour  of  the  defendant  which  had  been  directed  to  be 
entered,  and  to  order  a  new  trial,  inasmuch  as  no  applica- 
tion for  a  new  trial  was  made  within  fourteen  days  after 
the  trial. 

The  learned  Judge,  as  I  understand,  made  the  order 
complained  of,  not  under  section  152  of  the  Division 
Courts  Acts,  R.  S.  0.  (1897),  ch.  60,  but  in  virtue  of  his 
supposed  inherent  power  to  set  aside  a  judgment  obtained 
by  fraud — the  fraud  being,  it  is  said,  that  the  defendant 
obtained  the  judgment  in  his  favour  by  producing  as  true 
^copies  of  or  extracts  from  his  books  which  the  learned  Judge' 
found  not  to  be  true  copies  of  or  extracts  from  them 'but* 
fabricated  ones,  intended  to  deceive,  and  which  did  deceive. 

The  Superior  Courts  have  undoubtedly  jurisdiction  to 
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Jndgmwit,  relieve  a  party  against  whom  his  opponent  has  by  fraud 
Meredith,  obtained  judgment.  That  relief  is  obtained,  in  England, 
C.  J.  by  action  to  set  aside  the  judgment  {GoU  v.  Langford, 
[1898]  2  Q.  B.  36)  ;  and  in  this  Province  by  petition  in  the 
action  in  which  the  judgment  has  been  recovered  (Con. 
Rule  642),  though  but  for  the  rule  the  procedure  in  this 
Province  would  be  the  same  as  that  which  obtains  in 
England. 

It  is  well  settled  that  the  Judge  has  no  jurisdiction  to 
grant  a  new  trial  under  section  152  unless  the  application 
for  that  purpose  is  made  to  him  within  the  time  prescribed 
in  the  section ;  and  it  is,  I  think,  equally  clear  that  there 
is  no  jurisdiction,  in  the  Judge  of  a  Division  Court, 
apart  from  the  section,  to  set  aside  a  judgment  even 
though  it  has  been  obtained  by  fraud,  where  the  judgment 
has  been  pronounced  at  the  trial. 

Nor  has  the  Division  Court  jurisdiction  in  an  action  to 
set  aside  a  judgment  obtained  by  fraud — that  not  being 
one  of  the  cases  in  which  the  Division  Court  is  declared  to 
have  jurisdiction  by  section  72. 

It  is  unnecessary  to  consider  where,  if  at  all,  the  plain- 
tiff may  obtain  relief ;  all  that  I  am  called  upon  to  say  is 
whether  it  has  been  sought  in  the  proper  forum,  and  being 
of  opinion  that  it  has  not,  the  order  for  prohibition  must 
go,  and  the  respondent  must  pay  the  costs  of  the  applica- 
tion. 

From  this  judgment  the  plaintiff  appealed  to  the  Divi- 
sional Court. 

On  June  4th,  1900,  the  appeal  was  argued  before 
Abmoub,  C.  J.,  Falcombridge,  and  Stbeet,  JJ.,  when  the 
same  counsel  appeared. 

At  the  conclusion  of  the  argument  the  appeal  was  dis* 
missed  with  costs,  the  Court  agreeing  with  the  views 
expressed  by  Meredith,  C.  J. 

G.  F.  H. 
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In  be  The  Ottawa  Porcelain  and  Carbon  Company, 

Limited. 

Company — Liquidation — Taacts  and    Water  Ratea^Right  to  Prove  For — 
SS  Vict.  ch.  80,  sees,  11,  ISfOJ;  4£  Via.  ch,  78,  see  7  fO.J. 

The  right  to  prove  a  claim  for  taxes  against  an  incorporated  company  in 
liquidation  depends  upon  the  right  to  maintain  an  action  therefor, 
which  right  of  action  only  exists  when  the  taxes  cannot  be  recovered 
in  any  special  manner  provided  for  by  tie  Assessment  Act,  as,  for 
example,  by  distress,  or  sale  of  the  land. 

Where,  therefore,  a  claim  was  made  for  arrears  of  taxes  against  a  com- 
pany in  iia  nidation,  and  it  was  shewn  that  before  the  date  of  the  wind- 
ing-up order  the  taxes  miffht  have  been,  but  were  not,  recovered  by 
distress,  the  claim  was  disallowed. 

A  board  of  water  commissioners,  by  sec.  11  of  35  Vict.  ch.  80  (0.), 
were  empowered  to  fix  the  water  rates  payable  by  the  owner  or  occup- 
ant of  any  house  or  land  which  were  to  be  a  charge  thereon  ;  and  by 
section  13  to  make  and  enforce  all  necessary  by-laws  for  the  collection 
thereof,  and  for  fixing  the  time  or  times  and  the  places  for  payment, 
which,  on  default,  was  to  be  enforced  by  shutting  off  the  water,  suit  at 
law,  or  distress  and  sale  of  the  occupant's  gooids.  The  rights  and 
powers  of  the  water  commissioners,  including  the  right  to  pass  the 
necessary  by-laws,  were  transferred  to  the  municipal  corporation  of  a 
city  by  42  Vict.  ch.  78,  and  by  sec.  7,  uncollected  water  rates  were 
made  a  lien  on  the  premises  and  collectable  by  sale  thereof.  A  by-law 
was  duly  passed  by  the  corporation  fixing  the  rates  to  be  paid,  and  the 
company  were  from  year  to  year  duly  assessed  therefor  : — 

HM,  reversing  the  judgment  of  the  local  Master,  that  a  corporate 
liability  was  imposed  on  the  company  to  pay  such  rates  and  a  claim 
therefor  constituted,  on  which  the  corporation  could  prove  as  ordinary 
creditors. 

This  was  an  appeal  by  the  corporation  of  the  city  of  StatenMnk 
Ottawa,  from  the  report  of  the  local  Master  at  Ottawa, 
refusing  to  allow  certain  claims  made  by  the  corpor- 
ation of  the  city  of  Ottawa,  to  rank  upon  the  estate 
of  the  Ottawa  Porcelain  and  Carbon  Company,  Limited,  in 
the  hands  of  a  liquidator  under  the  Dominion  Winding-up 
Act 

The  facts  of  the  case  were  not  called  in  question,  and 
are  sufficiently  set  forth  in  the  written  reasons  given  by  the 
local  Master,  and  in  the  judgment  of  Street,  J. 

The  following  is  the  judgment  of  the  local  Master. 

February  9th,  1900.     W.  L.  Scott,  Master  :— 

The  Ottawa  Porcelain  and  Carbon  Company,  Limited, 
now  in  process  of  liquidation,  were  the  owners  of  certain 
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Judgment,  real  estate  in  the  city  of  Ottawa  on  which  their  factory 
The  Master  ^^^  warerooms  were  situated,  subject  to  a  mortgage 
»t  Ottawa,  thereon  to  one  J.  Roberts  Allan.  The  latter  filed  his  claim 
under  the  mortgage  and  placed  a  value  on  the  security 
slightly  in  excess  of  the  amount  of  the  claim,  and  the 
liquidators,  with  my  approval,  consented  to  his  retention 
of  the  property  at  the  value  placed  upon  it,  as  provided  by 
section  62  of  the  Winding-up  Act. 

The  liquidators  also  consented  to  a  judgment  for 
immediate  foreclosure  in  proceedings  begun  by  the  mort- 
gagee prior  to  the  date  of  the  winding  up  order.  After 
the  property  had  thus  passed  out  of  the  hands  of  the 
liquidators,  the  municipality  of  the  city  of  Ottawa  filed 
with  the  liquidators  a  claim  for  $641.91  for  municipal 
taxes  for  the  years  1895,  1896,  1897,  1898,  and  1899 ; 
$33.92  for  snow  cleaning  rates  for  the  years  1896,  1897, 
1898,  and  1899,  and  $902.42  for  water  rates  for  the  years 
1895, 1896,  1897, 1898,  and  1899,  or  a  total  of  $1,578.25. 

The  fact  that  these  taxes  were  due  seems  to  have  been 
unknown  to  or  overlooked  by  both  the  mortgagee  and  the 
liquidators,  and  they  were  not  included  in  the  mortgagee's 
account  filed,  nor  was  any  reference  made  to  them  when 
the  land  was  taken  over  by  him. 

The  liquidators  served  on  the  corporation  a  notice  dis- 
puting their  right  to  rank  on  the  estate  for  the  amount  of 
these  taxes,  or,  in  the  alternative,  their  right  to  be  scheduled 
for  such  as  privileged  creditors.  On  the  return  of  the 
warrant  the  corporation  did  not  appear,  preferring,  I  pre- 
sume, to  rely  on  their  remedy  against  the  land,  and  as  the 
mortgagee  seemed  to  me  to  be  vitally  interested  in  the 
result,  I  directed  him  to  be  served,  and  he  was  thereafter 
represented  before  me  and  opposed  the  application  of  the 
liquidators  to  have  the  city's  claim  disallowed. 

By  section  16  of  the  Winding-up  Act,  "  When  the 
winding  up  order  is  made,  no  suit,  action  or  other  pro- 
ceeding shall  be  proceeded  with  or  commenced  against  the 
company,  except  with  the  leave  of  the  Court  and  subject 
to  such  terms  as  the  Court  imposes  " ;  and  by  section  17, 
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*  Every  attachment,  sequestration,  distrefe  or  ezecu-  Judgment, 
tion  put  in  force  against  the  estate  or  effects  of  the  The  Master 
company  after  the  making  of  the  winding  up  order,  **  Ottawa, 
shall  be  void." 

I  see  no  reason  to  limit  the  plain  words  of  this 
latter  enactment  by  excepting  from  them  distresses  for 
municipal  taxes.  The  point  is  not,  however,  of  immediate 
importance,  for  although  a  seizure  was  threatened  in  the 
present  case,  none  was  actually  attempted  to  be  put  in 
force. 

By  section  56  of  the  Act,  "  When  the  business  of  a 
company  is  being  wound  up  under  this  Act,  all  debts  pay- 
able on  a  contingency,  and  all  claims  against  the  company, 
present  or  future,  certain  or  contingent,  ascertained  or 
sounding  only  in  damages,  shall  be  admissible  to  proof 
against  the  company, — a  just  estimate  being  made,  as  far 
as  is  possible,  of  the  value  of  all  such  debts  or  claims  as 
are  subject  to  any  contingency  or  sound  only  in  damages, 
or  which,  for  some  other  reason,  do  not  bear  a  certain 
value." 

The  evident  test  here  would  seem  to  be  : — Is  the  claim 
such  a  one  as  could  under  ordinary  circumstances  be 
recovered  by  suit  ?  The  Act,  for  convenience,  substitutes 
a  claim  in  the  Master's  office  for  the  ordinary  remedy  by 
suit;  but,  apart  from  permitting  future  and  contingent 
claims  to  be  proved,  it  is  evidently  not  intended  that  the 
rights  of  claimants  should  be  in  any  way  enlarged. 

Apart  from  the  winding  up  proceedings,  then,  could  the 
city  recover  these  taxes  from  the  company  by  suit  ?  As 
the  water  rates  stand  on  a  different  footing  from  other 
taxes  it  will  be  more  convenient  to  consider  them  separ- 
ately. The  rates  for  snow  cleaning  are  collected  as  a  local 
improvement,  and  they  are  in  consequence  governed  by 
the  sections  of  the  Assessment  Act  applicable  to  ordinary 
taxes. 

For  the  collection  of  ordinary  taxes  three  remedies  are 
afforded  by  the  Assessment  Act,  R  S.  0.  (1897),  ch.  224  ; 
firsts  distress,  under  section  135  ;  second,  suit  as  for  a  debt. 
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Judgment,   under  section  142;   and  third,  sale  of  the  lands,  under 

The  Master   section   173. 

At  Ottawa.  With  the  municipality's  lien  on  the  land,  enforceable  by 
sale,  we  have  nothing  to  do  here,  the  land  being  no  longer 
held  by  the  liquidators.  No  distress  was  ever  attempted 
to  be  levied,  although  it  was  proved  that  property  many 
times  greater  in  value  than  the  amount  of  taxes  and  water 
rates  due  was  on  the  property  continuously  during  all  of 
the  years  in  question  up  to  the  5th  of  May,  1899,  the  date 
of  the  winding  up  order.  There  was  some  evidence,  at 
least,  as  regards  the  water  rates,  that  the  city  authorities 
refrained  from  seizing  at  the  request  of  certain  officials  of 
the  company ;  but  whatever  effect  that  circumstance  might 
have  as  regards  the  company,  I  do  not  think  the  liquida* 
tors'  position  can  be  afiected  by  it 

Section  142  of  the  Assessment  Act,  giving  the  right  of 
suit — or  the  relevant  portion  of  it — reads  as  follows  :  "  If 
the  taxes  payable  by  any  person  cannot  be  recovered  in 
any  special  manner  provided  by  this  Act,  they  may  be 
recovered,  with  interest  and  costs,  as  a  debt  due  to  the 
local  municipality." 

The  effect  of  the  language  of  this  section  was  considered 
by  Richards,  J.,  afterwards  Chief  Justice  of  Canada,  as  far 
back  as  1855,  in  the  case  of  Municipality  of  Berlin  v. 
Municipality  of  Grange  (1856),  reported  in  6  C.  P.,  at  p. 
211.  He  says,  p.  228  :  "  After  going  carefully  through  the 
statute  and  considering  its  scope  and  tendency,  I  come  to 
the  conclusion  that  with  regard  to  taxes  on  lands  they 
cannot  be  collected  by  action,  until  it  is  ascertained  thai 
the  amount  cannot  be  recovered  by  sale  of  the  land,  which 
I  conceive  to  be  a  special  manner  pointed  out  by  the  Act 
for  such  recovery."  A  few  lines  further  on  he  says  that 
"**  having  failed  to  recover  the  tax  as  to  personal  property 
of  any  person  rated  on  the  roll  for  want  of  property  to  dis- 
train, the  amount  of  such  tax  may  be  recovered,  with 
interest,  as  debt  due  to  the  municipality."  The  other 
members  of  the  Court  viewing  the  case  from  a  somewhat 
different  standpoint,  did   not    find   it  necessary  to  pro- 
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nounce  on  the  point  in  question.     The  case  was  appealed  Judgment. 
and  is  reported  (1856)  1  E.  &  A.  279.     At  p.  286,  Chief  The  Master 
Justice  Sir  J.  B.  Robinson,  Bart.,  says :    "  I  observe  that   **  Ottawa. 
Mr.  Justice  Richards,  in  his  judgment  below,  did  not  take 
the  same  view  of  this  point,  but  he  was  strongly  against 
the  suflSciency  of  the  declaration  upon  other  grounds,  in 
which  I  am  disposed  to  concur." 

The  next  reported  case  in  which  the  point  is  dealt  with 
is  Town  of  Niagara  v.  Milloy  (1882),  a  decision  of  Senkler, 
Co.  J.,  of  St.  Catharines,  reported  21  C.  L.  J.  N.  S.  394. 
This  was  an  action  to  recover  the  amount  of  certain  taxes. 
The  learned  County  Judge  after  quoting  the  portion  of  the 
judgment  of  Mr.  Justice  Richards  in  Municipality  of 
Berlin  v.  Grraruje,  just  referred  to,  adds,  at  p.  396 :  "  I 
have  found  no  case  in  which  this  view  of  the  law  has  been 
dissented  from  or  reversed,  and  on  this  ground  I  am  of 
opinion  that  the  present  action  cannot  be  maintained,  the 
plaintiiiis  not  having  attempted  to  collect  the  taxes  by  sale 
of  the  lands  assessed,  which  is  one  of  the  special  modes 
pointed  out  by  the  Act  for  collecting  the  taxes."     ^ 

The  next  case  bearing  on  the  question  is  Carson  v.  Veitch 
(1885),  9  O.  R.  706,  in  which  Rose,  J.,  says  (p.  711):  "  It  may 
be,  I  am  inclined  to  think  it  is,  the  law,  that  where  there  is 
sufficient  distress  upon  the  property  and  the  municipality 
by  its  own  laches  puts  it  out  of  its  power  to  distrain, 
then  section  100"  (now  142)  "does  not  give  the  right  to 
collect  by  action.  I  cannot  think  that  the  language  there 
used :  *  If  the  taxes  payable  by  any  person  Ciinnot  be 
recovered  in  any  special  manner  provided  by  this  Act,' 
refers  to  ^uch  a  case,  but  only  to  a  case  where  there  is  no 
distress  or  sufficient  distress,  or  where,  for  some  other 
reason  not  arising  from  the  neglect  or  default  of  the 
municipality,  the  taxes  cannot  be  collected." 

This  is  only  obiter  dicta  &s  the  point  was  not  necessar- 
ily involved  in  the  decision  of  the  case,  but  it  is  of  course 
entitled  to  the  greatest  respect  as  the  opinion  of  an  eminent 
Judge  who  still  sits  on  the  Bench. 

In  Harrison's  Municipal  Manual,  5th  ed.,  at  p.  812,  there 
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Judgment,    jg  j^q  following  note  to  the  section  in  question :  "  The  right 
The  Master  to  sue  for  taxes  is,  apparently,  only  given  when  the  tax 
«fc Ottawa.   'Qg^jjnot  be  recovered  in  any  special  manner  provided  by 
•  this  Act/ — such  as  distress  and  sale  in  the  case  of  resident 
tax  payers,  and  sale  of  lands  in  the  case  of  non-resident 
proprietors  who  have  requested  their  names  to  be  put  on 
the  roll " :   Berlin  v.  Grange,     When  there  is  a  sufficient 
distress  on  the  property  and  the  municipality  by  laches 
puts  it  out  of  its  power  to  distrain,  it  seems  that  this  sec- 
tion would  not  give  a  right  of  action  :  Carson  v.  Veitcfi, 
9  O.  R  706. 

It  only  remains  to  mention  the  case  of  Caston  v.  Cotyar^ 
ation  of  Toronto  (1898),  30  O.  R  16,  and  (1899)  26  A.  R 
459.  This  was  a  suit  for  illegal  distress  in  which  it  was 
held  that  where  there  is  sufficient  property  available  for 
distress,  on  land  assessed,  during  all  the  time  in  which  the 
collector  for  the  year  has  the  roll,  the  taxes  thereon  cannot 
legally  be  returned  to  the  treasurer  and  cannot  legally  be 
placed  upon  the  collectors  roll  for  a  subsequent  year. 
Although  not  necessary  for  the  decision  of  the  case. 
Armour,  C.  J.,  who  delivered  the  judgment  of  the 
Divisional  Court,  says  at  p.  25,  after  quoting  the  language 
of  section  131  of  the  Assessment  Act,  "  yet  the  present  is 
not  a  case  in  which  these  arrears  could  not  have  been 
recovered  in  the  special  manner  provided  by  the  Act,  for 
they  could  have  been  so  recovered  had  the  collector  per- 
formed his  duty,"  citing  Carson  v.  Veitch. 

The  decision  was  affirmed  on  appeal,  and  Burton,  C.  J.» 
at  p.  460,  after  pointing  out  that  it  is  the  imperative 
duty  of  the  collector  to  seize  for  unpaid  taxes,  if  there  is 
any  sufficient  distress  on  the  property,  adds,  ''And  I  incline 
also  to  the  view  that  they  "  (the  arrears  of  taxes)  '*  cannot 
be  recovered  as  a  debt  under  section  131  *  *  until  every 
other  remedy  has  been  tried  and  failed,  although  that  ques- 
tion is  not  before  us,  and  it  will  be  time  enough  to  consider 
it  when  it  arises." 

Osier,  J.  A.  (p.  462),  says :  "  The  effect  of  the  judgment 
would  seem  to  be  (I  express  no  final  opinion  on  the  point) 
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that   there  are  now  no  further  remedies  open   to   the   Jo^gment. 
defendants  for  the  recovery  of  the  arrears  of  taxes,"  thus  The  Master 
evidently  concurring  (though  without  expressing  a  final    a*^*^^'** 
opinion)  with  the  dicta  of  Armour,  C.  J.,  and  Burton,  C.  J. 
O.,  just  quoted. 

It  seems  to  me,  then,  that  before  the  city  of  Ottawa 
could  recover  for  the  taxes  now  in  question,  under  section 
142  of  the  Assessment  Act,  the  onus  would  lie  on  them  to 
shew  that  they  could  not  recover  the  amount  in  any 
special  manner  provided  by  the  Act,  i.  6.,  either  by  distress 
under  section  135,  or  by  sale  of  the  land  under  142.  This 
onus,  as  they  have  not  even  appeared  here,  they  have  not 
of  course  attempted  to  displace,  nor  has  the  mortgagee 
done  so. 

It  has  not  been  attempted  to  be  shewn  that  the  amount 
could  not  be  made  out  of  the  lands.  As  regards  the 
remedy  provided  by  section  135,  while  it  could  not  have 
been  exercised  since  the  date  of  the  winding  up  order, 
it  is  not  disputed  that  the  amount  could  have  been  made 
in  that  manner  at  any  time  prior  to  that  date.  Gaston  v. 
Corporation  of  Toronto,  decides  that  where  there  is 
sufficient  distress  upon  the  property  it  is  the  imperative 
duty  of  the  collector  to  realize  the  amount  due  by  seizure. 
In  view  of  that,  and  of  the  dicta  I  have  quoted,  I  must 
hold  that  having  had  it  in  their  power  to  realize  in  that 
way  and  having  neglected  to  do  so,  the  city  cannot  take 
advantage  of  the  provisions  of  section  142. 

It  now  remains  to  consider  the  position  of  the  water 
rates,  and  here  again  the  test  will  of  course  be,  could  the 
city  bring  a  substantive  action  for  the  amount  now 
claimed  ? 

The  Ottawa  city  waterworks  were  constructed  under 
ihe  authority  of  35  Vict.  ch.  80  (O.),  which  placed  the  con- 
struction and  operation  of  the  works  under  the  control  of 
a  body  known  as  the  "  Water  commissioners  for  the  city 
of  Ottawa." 

By  section  11  of  the  Act  the  commissioners  were 
given  power  "  from  time  to  time  to  fix  the  price,  rate  or 
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Judgment,  rent  (such  price,  rate  or  rent  not  being  less,  after  the 
The  Master  Completion  of  the  water  works,  than  sufficient  to  pay  the 
at  Ottawa,  interest  and  sinking  fund  upon  the  debentures  issued  for 
the  constiuction  of  water  works  and  the  expenses  of 
maintaining  and  working  the  same),  which  any  owner  or 
occupant  of  any  house,  tenement,  lot,  or  part  of  a  lot,  or 
both,  in,  through,  or  past  which  the  water  pipes  shall  run, 
shall  pay  as  water  rate  or  rent,  whether  such  owner  or 
occupant  shall  use  the  water  or  not,  having  due  regard  to 
the  assessment  and  to  any  special  benefit  and  advanta^ 
derived  by  such  owner  and  occupant,  or  conferred  upon 
him  or  her  or  their  property  by  the  water  works,  and  the 
locality  in  which  thesame  is  situated ;  and  such  water  rate  or 
rent,  as  shall  be  assessed  by  such  commissioners  upon  such 
owner  or  occupant,  shall  be  and  continue  a  lien  and  charge, 
unless  paid,  upon  such  real  estate ;  and  the  water  com- 
missioners shall  also  have  power  and  authority,  from  time 
to  time  to  fix  the  rate  or  rent  to  be  paid  for  the  use  of  the 
water  by  hydrants,  fire  plugs  and  public  buildings." 
.  By  section  thirteen  they  were  further  given  power,  "  from 
time  to  time  to  make  and  enforce  all  necessary  by-laws, 
rules  and  regulations  for  the  collection  of  the  said  water 
rent  and  water  rate,  and  for  fixing  the  time  and  times 
(which  shall  be  quarterly)  when,  and  the  places  where,  the 
same  shall  be  payable  ;  and  the  said  water  rents  and 
water  rates  when  collected  shall  be  paid  over  to  the 
chamberlain  of  the  city  of  Ottawa,  and  by  him  placed  to 
the  credit  of  the  water  works  account ;  for  allowing  a  dis- 
count for  prepayment ;  and  in  case  of  default  in  payment 
to  enforce  payment  by  shutting  off  the  water,  or  by  suit 
at  law  before  any  Court  of  competent  jurisdiction,  or  by 
distress  and  sale  of  the  goods  and  chattels  of  such  owner 
or  occupant,  or  of  any  goods  or  chattels  in  his  possession, 
wherever  the  same  may  be  found  within  the  city  of 
Ottawa  or  the  county  of  Carleton,  or  of  any  goods  or 
chattels  found  on  the  premises,  the  property  of  or  in  the 
possession  of  any  other  occupant  of  the  premises ;  Provided 
that  such  distress  and  sale  shall  be  conducted  in  the  same 
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manner  as  sales  are  now  conducted   for  arrears  of  city   JiidgmMit. 
taxes,  and  the  costs  chargeable  shall  be  those  payable  to  The  Master 
bailiffs   under  the  Division   Court  Act ;   and    provided,   **  O^^tawa. 
further,  that  the  attempt  to  collect  such  rates  by  any  pro- 
cess hereinbefore  mentioned  shall  not  in  any  way  invali- 
date the  lien  upon  the  said  premises." 

It  will  thus  be  seen  that  while  the  commissioners  were 
empowered  by  this  latter  section  to  pass  by-laws  to  enforce 
payment,  in  case  of  default,  by  suit  at  law  or  by  distress, 
they  could  not  exercise  those  powers  unless  and  until  they 
had  passed  such  a  by-law. 

By  42  Vict.  ch.  78  (O.)  the  powers  of  the  water  commis- 
sioners were  transfen-ed  to  the  corporation.  Section  1  of 
this  Act  enacts  that  the  corporation  "  through  its  council, 
shall  in  all  respects  and  in  every  particular  occupy  the 
place  and  position  of  the  said  water  commissioners  for  the 
city  of  Ottawa  *  *  and  *  *  the  powers  to  pass  all  neces- 
sary by-laws,  rules  and  regulations,  and  to  enforce  the 
same,  are  hereby  re-enacted  as  fully  as  if  the  same  had 
been  repeated  herein,  save  only  as  they  are  modified  or 
altered  by  this  Act." 

Section  7  reads  as  follows :  "  In  the  event  of  any  water 
rates  or  rents  in  respect  of  the  taking  or  using  of  the 
water  supplied  by  said  water  works  being  heretofore,  now, 
or  hereafter  uncollected  and  unpaid,  the  same  shall  be  a 
lien  upon  the  premises  in  respect  of  which  the  said  water 
has  been  and  is  supplied,  and  the  amount  of  such  rates  or 
rents  in  arrear  shall  be  returned  by  the  chairman  of  the 
said  committee  to  the  treasurer  of  the  said  city  annually, 
on  or  before  the  first  day  of  December  in  each  and  every 
year,  and  the  same  together  with  interest  thereon  at  the 
rate  of  ten  per  centum  per  annum  shall  thereupon  be  col- 
lected by  such  treasurer  by  the  sale  of  the  lands  and 
premises,  in  the  same  manner  and  subject  to  the  same 
provisions,  as  in  the  case  of  the  sale  of  non-resident  lands 
for  arrears  of  municipal  taxes." 

There  is  no  direct  reference  in  the  Act  to  the  collection 
of  overdue  water  rates  by  suit  further  than  the  words  of 
section  1  already  quoted,  which  re-enact,  for  the  benefit 
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Judgmflnt.   of  the  corporation,  the  portions  of  the  earlier  Acts  giving 

The  Master  power  to  pass  "  all  necessary  by-laws." 

at  Ottawa.       jj^  ^jn  ^jjyg  ^^  g^^j^  ^jjj^^^  while  unpaid  water  rates  are 

by  both  Acts  made  a  lien  on  the  lands,  the  corporation, 
like  the  commissioners  to  whose  powers  they  succeeded^ 
cannot  proceed  to  collect  them  by  either  distress  or  suit 
unless  and  until  they  have  passed  a  by-law  empowering, 
themselves  to  do  so.  With  the  question  of  distress  we  are 
not  at  present  concerned.  Suffice  it  to  say,  then,  that 
while  all  the  by-laws  both  of  the  water  commissioners  and 
of  the  corporation,  their  successors,  bearing  on  the  subject^ 
have  been  put  in,  the  right  to  bring  an  action  at  law  for 
the  collection  of  water  rates  is  nowhere  conferred  either 
on  the  commissioners  or  on  the  corporation. 

It  therefore  follows  that  the  corporation  has  no  such 
right,  and,  as  I  have  already  pointed  out  that  this  right  to 
bring  a  substantive  action  must  be  the  test  of  a  claimant's 
right  to  rank  on  the  estate  in  these  proceedings,  this 
branch  of  the  corporation's  claim  must  also  be  disallowed* 

In  view  of  the  conclusion  I  have  come  to,  it  is  of  course 
unnecessary  that  I  should  consider .  the  question  of 
whether  or  not  the  corporation's  claim,  if  valid,  would  be 
a  privileged  one.  In  case,  however,  the  Court  on  appeal 
should  taj^e  a  different  view  of  the  matter,  it  may  be 
perhaps  as  well  for  me  to  state  that  in  my  opinion  the 
claim,  even  were  it  allowed,  would  not  be  entitled  to  any 
priority  over  the  claims  of  other  creditors.  The  question 
of  what  claims  are  privileged  must  be  decided  by  the 
Winding-up  Act,  and  neither  in  section  56  nor  else- 
where in  the  Act,  is  any  priority  given  to  municipal  taxes. 
Where  the  land  remains  the  property  of  the  company, 
however,  the  point  can  hardly  arise,  as  the  corporation 
would,  presumably,  claim  a  lien  on  the  land,  and  thus 
secure  a  practical  priority. 

As  I  pointed  out  in  the  course  of  the  argument,  this 
proceeding,  despite  the  presence  of  the  mortgagee,  is 
merely  an  adjudication  on  the  claim  of  the  city  filed 
herein,  and  will  not  affect  the  relations  of  the  liquidators 
and  the  mortgagee  to  each  other. 
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The    appeal    from    this    decision    was    argued  before  Aignment. 
Street,  J.,  on  the  28th  day  of  February,  A.D.,  1900. 

Shepley,  Q.C.,  for  the  appellants. 
C.  J.  R.  Bethune  for  the  liquidators. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgment. 

March  16th,  1900.    Street,  J.:— 

The  first  question  raised  upon  the  appeal  is  whether  the 
corporation  of  the  city  of  Ottawa  are  entitled  to  rank  upon 
the  estate  in  the  hands  of  the  liquidator  for  the  municipal 
taxes  in  question  at  all ;  and,  if  so,  whether  they  are 
entitled  to  rank  for  these  taxes  as  privileged  or  as  ordinary 
creditors. 

It  was  conceded  by  Mr.  Shepley,  during  Mr.  Bethune's 
argument,  that  in  the  present  state  of  the  authorities  the 
corporation  of  Ottawa  could  not  have  maintained  an 
action  against  the  Ottawa  Porcelain  and  Carbon  Company, 
for  the  recovery  of  the  taxes  in  question  under  the  142nd 
section  of  the  Assessment  Act,  R.  S.  O.  ch.  224,  because  a 
special  remedy,  viz.,  a  right  of  distress,  was  afforded  by  the 
13oth  section.  It  was  upon  the  position  given  him  by  this 
right  of  distress  that  he  relied,  as  affording  to  the  corpora- 
tion of  Ottawa  the  rights  they  claimed  against  the  estate. 
In  my  opinion  the  only  remedy  of  the  corporation  of 
Ottawa  was  to  have  applied  to  the  Court  under  the 
16th  section  of  the  Winding-up  Act,  R.  S.  C.  ch.  129,  for 
leave  to  distrain.  Upon  such  an  application  the  Court 
would  have  determined  whether  the  circumstances  were 
such  as  to  induce  them  to  grant  such  leave :  Re  ExhaU 
Coal  Mining  Go.,  Limited  (1864),  4  D.  J.  &  S.  377 ;  Re 
Oak  Pits  Colliery  Co,  (1882),  21  Ch.  D.  322, 329  ;  Re  Lundy 
Oranite  Co.  (1871),  L.  R.  6  Ch.  462;  Re  Regent  United 
Service  Stores  (1878),  8  Ch.  D.  616  ;  Buckley's  Joint  Stock 
Company  Act,  7th  ed.,  pp.  265  et  seq. 
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Judgment  If  fche  distress  for  taxes  had  been  made  before  the 
Street,  J.  beginning  of  the  winding  up,  as  appears  to  have  been  the 
case  in  the  unreported  decision  of  the  Chancellor  to  which 
I  was  referred,  Ee  The  Array  and  Navy  Co.,  11th  Jan- 
uary, 1898,  then  the  Court  would,  as  the  Chancellor  in  that 
case  did,  there  being  no  right  of  proof  for  the  taxes,  have 
preserved  the  rights  of  the  distraining  claimants. 

The  principle  is  that  where  there  is  no  right  of  action, 
and  therefore  no  privity  between  the  person  entitled 
to  distrain  and  the  company  in  liquidation,  the  person 
entitled  to  distrain  may  pursue  his  only  remedy,  viz.,  that 
of  distress,  and  reap  the  fruits  of  it  as  if  there  had  been 
no  liquidation.  But  where  there  is  a  right  of  action,  even 
though  there  be  also  a  right  of  distress,  then  the  creditor 
is  within  the  Winding-up  Act,  and  must  prove  as  an 
ordinary  creditor. 

It  was  argued  for  the  coi-poration  of  Ottawa  that  the 
provision  contained  in  the  final  clause  of  the  first  sub-sec 
of  sec.  185  of  the  Assessment  Act,  R.  S.  O.  (1887),  ch.  224,  p, 
2762,  with  regard  to  goods  in  the  hands  of  a  liquidator 
under  a  winding  up  order,  gave  to  these  claimants  other 
and  greater  rights  than  those  to  which  they  are  confined 
by  the  Dominion  Winding-up  Act.  If,  however,  the 
language  of  that  provision  if  applied  to  goods  in  the  hands 
of  a  liquidator  under  a  winding  up  order,  bears  out  that 
contention,  then  it  must  be  confined  to  winding  up  orders 
under  the  Ontario  Winding-up  Act. 

I  think,  therefore,  that,  so  far  &s  the  claim  for  taxes  is 
concerned,  the  corporation  of  the  city  of  Ottawa  must  fail 
upon  this  appeal. 

The  second  question  is  as  to  the  right  of  the  city  to 
prove  either  as  preferred  creditors  or  otherwise  for  the 
water  rates. 

Section  13  of  35  Vict.  ch.  80  (O.),  is  set  out  at  full  length 
in  the  judgment  of  the  local  Master,  and  contains  the 
powers  to  which  the  corporation  of  the  city  of  Ottawa  has 
succeeded  by  virtue  of  the  Act  42  Vict  ch.  78  (O.). 

I  cannot  bring  myself  to  concur  in  the  interpretation 
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which  has  been  placed  upon  section  13  by  my  brother  Judgment. 
Meredith  in  his  considered  judgment  in  the  unreported  street,  J. 
case  of  Clemow  v.  Corporation  of  Ottawa*  a  copy  of  which 
has  been  put  in,  and  which  has  been  followed  by  the  Master 
in  the  present  case.  But  for  that  judgment  I  should 
have  held  that  a  by-law  was  required  by  the  section 
in  question  only  for  fixing  the  time  and  place  for  pay- 
ment of  the  rates  and  the  rate  of  discount  to  be  allowed 
for  payment  in  advance,  but  that  a  power  was  conferred 
by  the  terms  of  the  section  itself  not  only  to  pass  by-laws 
for  those  purposes,  but  also  to  proceed  without  any 
authority  beyond  that  of  the  section  itself  to  collect  the 
rates  in  case  of  default,  by  action  or  distress. 

If  it  were  necessary  for  the  decision  of  the  present  case 
I  should  of  course  hold  myself  bound  by  the  decision  of 
my  brother  Meredith  it  being  exactly  in  point ;  but  it 
appears  to  me  that  the  question  at  present  before  me  is  not 
concluded  by  it  for  the  following  reasons. 

By  section  11  of  the  same  Act  power  is  given  to  the 
commissioners  to  fix  the  rates  which  any  owner  of  a  lot 
through  or  past  which  the  water  pipes  shall  run,  shall 
pay  as  water  rates,  and  it  is  enacted  that  the  water  rates, 
which  shall  be  so  assessed,  shall  be  and  continue  a  lien 
and  charge  unless  paid  upon  such  real  estate.  Had  it 
not  been  for  section  13,  it  might  have  been  contended 
with  a  good  deal  of  force  that  under  this  section,  not- 
withstanding the  language  implying  a  personal  liability 
upon  the  land  owner  for  payment  of  the  rates,  the  con- 
cluding portion  of  it  shewed  an  intention  that  the  rates 
should  be  a  charge  only  on  the  lot  assessed.  It.  must, 
however,  be  assumed  to  have  been  the  intention  of  the 
Legislature  either  that  there  should  or  should  not  be  a 
personal  liability  upon  an  owner  for  payment  of  the  water 

*  It  was  held  by  the  learned  Judge  who  heard  the  action,  among  other 
matters  not  necessary  to  be  noticed,  that  section  13  of  the  Act  required 
the  passing  of  a  by-law,  rule  or  regulation  to  enforce  payment  of  water 
rates  by  distress.  An  appeal  against  his  decision  was  launched,  but  the 
case  was  settled  before  the  appeal  was  heard. 
89 — VOL.  XXXI.  O.K. 
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Jndgment.    rates  assessed  against  him,  and  section  13  shews  that  the 

Street,  J.     intention  was  that  there  should  be  a   personal  liability 

enforceable  "  by  suit  at  law  before  any  Court  of  competent 

jurisdiction"  if  the  commissioners  desire  to  pursue  ihat 

remedy. 

The  corporation  of  the  city  by  their  by-law  No.  1080, 
passed  in  the  year  1890,  fixed  the  rates  to  be  paid  by 
property  owners,  and  the  insolvent  company  here  were 
assessed  from  year  to  year  by  name  as  owners  of  certain 
property. 

No  question  has  been  raised  before  me  as  to  the  validity 
or  correctness  of  the  assessment,  and  a  corporate  liability 
was  thereby  imposed  upon  them  to  pay  these  rates.  This 
liability  is  a  sufficient  foundation  for  a  valid  claim  on  the 
part  of  the  city  corporation  to  rank  upon  the  estate  in  the 
hands  of  the  liquidator.  In  making  their  proof  they  are 
not  bound  to  prove  as  secured  creditor,  notwithstanding 
their  lien  upon  the  property  arising  under  section  11  of  the 
Act,  because  the  lien  is  upon  property  in  which  the  insol- 
vent estate,  having  already  surrendered  it  under  the  Act 
to  a  prior  mortgagee,  is  not  interested,  and  which  the 
liquidator  could  therefore  not  give  up  to  the  claimant  as 
required  bj'  section  62  of  the  Dominion  Winding-up  Act : 
Ex  p.  West  Riding  Union  Banking  Co.  (1881),  19  Ch.  D. 
105,  112. 

For  these  reasons  I  think  the  a'/'peal  of  the  city  corpora- 
tion upon  this  ground  must  be  allowed,  and  they  must  be 
admitted  to  prove  as  ordinary  creditors  for  the  amount  of 
the  water  rates. 

There  should  be  no  costs  of  the  appeal  as  each  party  has 
succeeded  upon  one  of  the  branches  of  it. 

G.  F.  H. 
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Farr  v.  Howell. 

Jtaihoay — Mortgagt — Conveyance  of  Equity  by  Mortgagor — Sxpropriaticn 
Proceedings— Bight  of  Mortgagor  to  Notice  of 

A  mortgagor  who  has  ooaveyed  his  equity  of  redemption  subject  to  the 
payment  of  the  mortgage  is  not  entitled  to  notice  of  expropriation 
proceedings  taken  by  a  railway  company  with  regard  to  the  mortgaged 
lands  ;  and  the  absence  of  such  notice  does  not  constitute  any  defence 
to  an  action  brought  against  him  by  the  mortgagee  on  a  covenant  to 
pay  the  mortgage  money. 

This  was  an  action  tried  before  Street,  J.,  without  a  8tatom.ent. 
jury,  at  Hamilton,  on  the  24th  April,  1900 

D'Arcy  Tate,  for  the  plaintiff. 
P.  D,  Crerar,  for  the  defendant. 

The  facts  appear  in  the  judgment. 
April  28th,  1900.    Street,  J.  :— 

This  was  an  action  by  a  mortgagee  against  a  mortgagor 
npon*  a  covenant  contained  in  a  mortgage  to  pay  the  mort- 
gage money. 

The  mortgagor  had  conveyed  his  equity  of  redemption 
to  one  Burke,  subject  to  the  payment  of  the  mortgage 
money. 

The  Toronto,  Hamilton  and  Buffalo  Railway  Company 
then  expropriated  a  part  of  the  mortgaged  premises,  serv- 
ing the  mortgagee  and  Burke  with  notice.  Burke  refused 
to  accept  the  sum  offered,  and  an  arbitration  took  place 
under  the  provisions  of  the  Railway  Act,  R,  S.  C.  ch.  109. 
Counsel  for  the  mortgagee  appeared  before  the  arbitrator 
and  offered  to  accept  on  behalf  of  the  mortgagee  the 
amount  tendered  by  the  railway  company.  Counsel  for 
Burke,  however,  refused  to  accept  the  amount,  and  the 
Arbitration  proceeded,  with  the  result  that  a  sum  less  than 
the  amount  tendered  by  the  company  was  fixed  as  the 
compensation,  and  the  company  was  allowed  its  costs  out 
of  the  sum  awarded. 
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The  mortgagor  was  not  notified  of  the  proceedings  until 
after  the  making  of  the  award  ;  but  he  procured  Burke, 
the  owner  of  the  equity  of  redemption,  to  execute  a  con- 
veyance to  the  company  after  the  award  had  been  made. 

Upon  the  present  action  being  brought  against  him  for 
the  balance  of  the  mortgage  money,  he  set  up  as  a  defence 
to  the  action  that  he  had  not  been  notified  of  the  proceed- 
ings under  which  a  part  of  the  mortgaged  premises  had 
been  alienated,  and  that  the  mortgagee  being  unable  to 
reconvey  the  premises  mortgaged,  on  being  paid  the  mort- 
gage money  was  not  entitled  to  enforce  payment  of  it. 

In  my  opinion  these  facts  constitute  no  defence  to  the 
action.  The  tribunal  under  the  Railway  Act  was  properly 
constituted,  and  the  price  to  be  paid  for  the  land  compul- 
sorily  taken  was  fixed  in  the  manner  provided  by  law.  I 
do  not  think  that  either  the  mortgagee  or  the  railway 
were  bound  to  give  any  further  notice  than  that  required 
by  law.  The  mortgagor  by  conveying  his  equity  of 
redemption  placed  his  grantee  in  his  own  place  as  the  per- 
son to  whom  notice  of  expropriation  proceedings  should  be 
given.  No  collusion  or  bad  faith  is  suggested ;  and  the 
question  is  simply  the  broad  one  whether  the  fact  that  a 
mortgagee  served  with  notice  of  expropriation  proceedings 
is  bound  to  give  notice  of  them  to  the  original  mortga- 
gor, upon  pain  of  losing  his  personal  remedy  if  he  fail  to 
do  so. 

I  think  this  question  must  be  answered  in  the  negative^ 
and  that  the  plaintiff  is  entitled  to  recover  upon  his  cove- 
nant the  balance  unpaid  upon  the  mortgage,  with  costs  to 
the  trial  inclusive. 

The  mortgagee  has  deducted  $300  for  his  costs  of  the 
expropriation  proceedings  from  the  amount  paid  to  him 
oat  of  Court.     These  costs  he  offers  to  submit  for  taxation. 

Unless  the  pai'ties  can  agree  upon  the  amount  due  the 
plaintiff  there  must  be  a  reference,  the  costs  of  which  will 
be  reserved, 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Re  Bothwell  v.  Burnsidb. 

SeuioTu  —  Coats  —  TaxcUion  of —  Juriadiction  — Formal  Order — Criminal 
CoderSSSe  Vict.  ch.  B9,  aeca.  880,  884  fDJ, 

Where  the  chairmao  of  the  Qeneral  SesBions  of  the  Peace  made  a  minute 
of  dismissal  of  an  appeal  from  the  conviction  of  a  police  magistrate, 
with  costs  to  be  taxed  by  the  clerk  of  the  peace,  bat  no  fornud  order 
was  drawn  up  in  pursuance  of  such  minute  : — 

ffddf  that  a  certificate  of  the  clerk  as  to  the  amount  of  such  costs  and  a 
subsequent  order  of  the  Court  of  General  Sessions  directing^  a  distress 
warrant  to  issue  in  respect  of  the  same  were  irregular  and  must  be 
quashed. 

If  such  formal  order  had  isaued  the  certificate  might  have  been  upheld, 
although  the  appellant  was  bound  by  recognizance  conditioned  to  pay 
them. 

Freeman  v.  Read  (1860),  9  C.  B.  N.  S.  301,  specially  referred  to. 

JJeU,  also,  that  in  view  of  sec.  880  (e)  (/)  of  the  Criminal  Code,  65-66 
Vict.  ch.  29  (0.),  the  formal  order  might  have  been  drawn  up  at  any 
future  sittings  of  the  Court  of  General  Sessions  and  the  costs  included 
therein  nunc  pro  tunc  if  necessary,  the  power  to  determine  the  amount 
of  such  costs  not  being,  as  it  is  in  England,  confined  to  the  justices  at 
the  same  General  Sessions  at  which  the  appeal  is  heard. 

Where  proceedii^s  are  taken  by  the  chief  of  police  of  a  town  and  in  his 
name  for  an  offence  against  a  by-law  of  the  town,  his  name  and  not 
that  of  the  town  should  appear  throughout  the  proceedings  as  the 
informant. 

The  following  statement  of  facts  is   taken  from  the   Statements 
judgment  of  Armour,  C.J. : — 

Thomas  Bumside  was  convicted  before  the  police 
magistrate  of  the  town  of  Bothwell,  on  the  12th  day  of 
May,  1899,  for  an  offence  against  a  by-law  of  the  town  on 
the  information  of  John  Colthurst,  the  chief  of  police,  and 
from  this  conviction  he  appealed  to  the  Court  of  General 
Sessions  of  the  Peace  for  the  county  of  Kent,  held  on  the 
13th  day  of  June,  1899,  on  which  day  the  appeal  was 
entered  and  came  on  for  trial  at  an  adjourned  sitting  of  the 
Court  on  June  29th,  1899,  before  the  chairman  alone,  no 
associate  being  present,  when  judgment  was  reserved  until 
July  4th,  1899,  the  sittings  of  the  Court  having  been 
adjourned  until  July  10th,  1899,  when  that  sittings  ended. 

On  July  4th,  1899,  the  learned  chairman  gave  judgment 
and  signed  the  following  minute  thereof :  "  Appeal  in  this 
case  dismissed  with  costs  to  be  taxed  by  the  clerk  of  the 
peace  within  five  days." 
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The  mortgagor  was  not  notified  of  the  proceedings  until 
after  the  making  of  the  award  ;  but  he  procured  Burke, 
the  owner  of  the  equity  of  redemption,  to  execute  a  con- 
veyance to  the  company  after  the  award  had  been  made. 

Upon  the  present  action  being  brought  against  him  for 
the  balance  of  the  mortgage  money,  he  set  up  as  a  defence 
to  the  action  that  he  had  not  been  notified  of  the  proceed- 
ings under  which  a  part  of  the  mortgaged  premises  had 
been  alienated,  and  that  the  mortgagee  being  unable  to 
reconvey  the  premises  mortgaged,  on  being  paid  the  mort- 
gage money  was  not  entitled  to  enforce  payment  of  it. 

In  my  opinion  these  facts  constitute  no  defence  to  tho 
action.  The  tribunal  under  the  Railway  Act  was  properly 
constituted,  and  the  price  to  be  paid  for  the  land  compul- 
sorily  taken  was  fixed  in  the  manner  provided  by  law.  I 
do  not  think  that  either  the  mortgagee  or  the  railway 
were  bound  to  give  any  further  notice  than  that  required 
by  law.  The  mortgagor  by  conveying  his  equity  of 
redemption  placed  his  grantee  in  his  own  place  as  the  per- 
son to  whom  notice  of  expropriation  proceedings  should  be 
given.  No  collusion  or  bad  faith  is  suggested ;  and  iJie 
question  is  simply  the  broad  one  whether  the  fact  that  a 
mortgagee  served  with  notice  of  expropriation  proceedings 
is  bound  to  give  notice  of  them  to  the  original  mortga- 
gor, upon  pain  of  losing  his  personal  remedy  if  he  fail  to 
do  so. 

I  think  this  question  must  be  answered  in  the  negative^ 
and  that  the  plaintiff  is  entitled  to  recover  upon  his  cove- 
nant the  balance  unpaid  upon  the  mortgage,  with  costs  to 
the  trial  inclusive. 

The  mortgagee  has  deducted  S300  for  hb  costs  of  the 
expropriation  proceedings  from  the  amount  paid  to  him 
out  of  Court.     These  costs  he  offers  to  submit  for  taxation. 

Unless  the  parties  can  agree  upon  the  amount  due  the 
plaintiff  there  must  be  a  reference,  the  costs  of  which  will 
be  reserved. 

G.  F.  a 
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[divisional  court.] 
Re  Bothwbll  v.  Bubnside. 

Sesaiona  —  Costs  —  TaxcUion  of—  JnrisdUetion  —Formal  Order— Criminal 
Code— 65-66  Vict.  eh.  29,  sees.  880,  884  (D.). 

Where  the  chairmaa  of  the  Qeneral  Sessions  of  the  Peace  made  a  minute 
of  dismissal  of  an  appeal  from  the  conviction  of  a  police  magistrate, 
with  costs  to  be  taxed  by  the  clerk  of  the  peace,  bat  no  formal  order 
was  drawn  up  in  pursuance  of  such  minute  : — 

Held,  that  a  certificate  of  the  clerk  as  to  the  amount  of  such  costs  and  a 
subsequent  order  of  the  Court  of  General  Sessions  directing  a  distress 
warrant  to  issue  in  respect  of  the  same  were  irregular  and  must  be 
quashed. 

If  such  formal  order  had  issued  the  certificate  might  have  been  upheld, 
although  the  appeUant  was  bound  by  recognizance  conditioned  to  pay 
them. 

Fretman  v.  Read  (1860),  9  C.  B.  N.  S.  301,  specially  referred  to. 

Held,  also,  that  in  view  of  sec.  880  (e)  (/)  of  the  Criminal  Code,  55-66 
Vict.  ch.  29  (0.),  the  formal  order  might  have  been  drawn  up  at  any 
future  sittings  of  the  Court  of  General  Sessions  and  the  costs  included 
therein  nunc  pro  tunc  if  necessary,  the  power  to  determine  the  amount 
of  such  costs  not  being,  as  it  is  in  England,  confined  to  the  justices  at 
the  same  Greneral  Sessions  at  which  the  appeal  is  heard. 

Where  proceedi^s  are  taken  by  the  chief  of  police  of  a  town  and  in  his 
name  for  an  offence  against  a  by-law  of  the  town,  his  name  and  not 
that  of  the  town  should  appear  throughout  the  proceedings  as  the 
informant. 

The  following  statement  of  facts  is   taken  from  the   Statement 
judgment  of  Armoub,  CJ.  : — 

Thomas  Burnside  was  convicted  before  the  police 
magistrate  of  the  town  of  Both  well,  on  the  12th  day  of 
May,  1899,  for  an  offence  against  a  by-law  of  the  town  on 
the  infoi-mation  of  John  Colthurst,  the  chief  of  police,  and 
from  this  conviction  he  appealed  to  thB  Court  of  General 
Sessions  of  the  Peace  for  the  county  of  Kent,  held  on  the 
13th  day  of  June,  1899,  on  which  day  the  appeal  was 
entered  and  came  on  for  trial  at  an  adjourned  sitting  of  the' 
Court  on  June  29th,  1899,  before  the  chairman  alone,  no 
associate  being  present,  when  judgment  was  reserved  until 
July  4th,  1899,  the  sittings  of  the  Court  having  been 
adjourned  until  July  10th,  1899,  when  that  sittings  ended. 

On  July  4th,  1899,  the  learned  chairman  gave  judgment 
and  signed  the  following  minute  thereof :  "  Appeal  in  this 
case  dismissed  with  costs  to  be  taxed  by  the  clerk  of  the 
peace  within  five  days." 
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Taxation  of  these  costs  was  commenced  on  July  8th» 
1899,  and  was  not  completed  by  the  clerk  of  the  peace  till 
July  13th,  1899,  the  appellants'  counsel  objecting  that  the 
Court  and  not  the  clerk  of  the  peace  should  tax  the  costs. 
The  appellants'  counsel,  also  objected  that  the  taxation 
could  not  be  proceeded  with  as  the  sittings  were  over. 

On  July  15th,  1899,  the  following  certificate  was  issued 
by  the  clerk  of  the  peace : 

Certificate  of  the  clerk  of  the  peace  that  the  costs  of  an 
appeal  are  not  yet  paid. 

Office  of  the  Clerk  of  the  Peace, 

County  of  Kent. 
In  the  matter  of  appeal  between 

Thomas  Bumside, 

Appellant, 

V. 

The  Town  of  Bothwell, 

Respondent. 

I  hereby  certify  that  at  a  Court  of  General  Sessions  of 
the  Peace  holden  at  Chatham,  in  and  for  the  said  county 
on  June  13th,  1899,  last  past,  an  appeal  by  Thomas  Bum- 
side  against  a  conviction  of  George  Taylor,  Esquire,  one  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county  came  on  to  be  tried  and  was  then  heard  and  deter- 
mined, and  the  said  Court  of  Gekieral  Sessions  thereupon 
ordered  that  the  said  conviction  should  be  sustained  and 
that  the  said  appeal  be  dismissed  and  that  the  appellant 
should  pay  to  the  said  respondent  the  sum  of  sixty-four 
dollars,  and  thirty-five  cents  for  bis  costs  incurred  by 
him  in  the  said  appeal  including  the  fees  to  the  clerk  of 
the  peace  for  his  costs  on  said  appeal,  and  which  sums 
were  thereby  ordered  to  be  paid  to  the  said  clerk  of  the 
peace  of  the  said  county  forthwith  to  be  by  him  paid  over 
to  the  respective  parties  entitled  thereto.  And  I  further 
certify  that  the  said  sums  for  costs  have  not  nor  has  any 
part  thereof  been  paid  in  obedience  to  said  order. 

Dated  the  15th  day  of  July,  1899. 
Wm.  Douglas, 

Clerk  of  the  Peace.     [L.S.] 
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At  the   next  sittings  of   the   said   Court  of  General  Statements 
Sessions  of  the  Peace  holden  on  the  12th  day  of  Decem- 
ber, 1899,  the  following  order  was  made : — 

In  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
the  County  of  Kent. 

His  Honour  Judge  Bell    )    Wednesday,  the  13th  day  of 
In  Court.  3         December,  A.  D.  1899. 

In  the  matter  of  an  appeal  between 

The  Town  of  Bothwell, 

Respondenty 

V. 

Thomas  Bumside, 

Appellant 

Upon  the  application  of  the  respondents  by  their 
solicitor,  upon,  reading  the  notice  of  motion  and  an 
affidavit  of  service  of  the  said  notice  of  motion  on  Messrs. 
Wilson,  Kerr  &  Pike,  solicitors  for  the  appellant,  and  the 
.certiGcate  of  the  clerk  of  the  peace : — 

It  is  ordered  that  a  warrant  of  distress  be  issued, 
directed  to  all  or  any  of  the  constables  and  other  peace 
officers  of  the  county  of  Kent  to  distrain  the  goods  and 
chattels  of  the  above  named  appellant,  Thomas  Burnside, 
and  to  realize  from  the  sale  of  the  said  goods  and  chattels 
the  amount  of  the  costs  of  the  respondents  herein,  aa 
shewn  by  the  certificate  of  the  clerk  of  the  peace  in  and 
for  the  county  of  Kent,  unless  such  costs  are  sooner  paid. 
By  order  of  the  Court. 

Wm.  Douglas,  C.  P.  C.  K. 

The  above  recited  certificate  and  order  having  been 
certified  to  this  Court : 

Mr.  DuVernet,  on  February  21st,  1900,  obtained  an 
order  nisi  calling  upon  His  Honour  Judge  Bell,  chairman 
of  the  General  Sessions  of  the  Peace  for  the  county  of 
Kent,  William  Douglas,  clerk  of  the  peace  for  the  county, 
the  Town  of  Bothwell,  above  named,  and  John  Colthurst, 
the  informant,  to  shew  cause  why  any  and  every  order 
issued  and  direction  made  by  the  learned  chairman  of  the 
General  Sessions  of    the   Peace  in   connection  with  the 
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Stotement.  appeal  taken  by  Thomas  Burnside  to  quash  the  convic- 
tion made  against  him,  upon  the  information  and  com- 
plaint of  John  Colthurst  should  not  be  quashed,  wiih 
costs,  upon  the  following,  amongst  other  grounds : — 

1.  The  learned  chairman  of  the  General  Sessions  of  the 
Peace  was  at  the  December  sittings  so  far  as  regards  this 
matter  functus  officio. 

2.  There  having  been  a  recogoizance  duly  entered  into 
by  the  appellant  conditioned  to  abide  by  such  judgment  of 
the  Court  as  should  be  pronounced  upon  the  appeal,  no 
certificate  by  the  clerk  of  the  peace  that  the  costs  awarded 
against  the  appellant  had  not  been  paid  could  be  right- 
fully claimed,  nor  could  any  distress  warrant  legally  issue 
for  the  collection  of  the  costs. 

3.  The  learned  chairman  in  any  case  had  no  power  to 
personally  direct  the  issue  of  a  distress  warrant. 

4.  The  enforcing  of  the  costs  under  the  circumstances 
could  only  have  been  by  process  of  the  Court. 

o.  The  order  for  costs  on  the  appeal  was  invalid  for  not 
appointing  any  pei-son  to  whom  or  time  when  they 
should  be  paid. 

6.  The  taxation  founded  upon  such  order  for  costs  was 
unwarranted  and  illegal  in  that  it  was  neither  conducted 
during  the  sittings  of  the  Court  nor  adopted  by  it. 

7.  Such  taxation  should  have  been  conducted  in  the 
Court  itself  while  sitting,  and  not  in  the  private  office  of 
the  clerk  of  the  peace. 

8.  The  said  certificate  that  costs  had  not  been  paid  was 
insufficient  for  not  reciting  the  time  at  which  they  were 
to  be  paid  and  the  fact  of  its  expiration  without  payments 

9.  The  respondent  having  procured  the  issue  of  the 
magistrate's  distress  warrant  after  the  June  sittings  was 
precluded  from  subsequently  invoking  the  juri^ction  of 
the  learned  chairman  of  the  Sessions  for  a  like  purpose. 

10.  The  conviction  against  which  the  appeal  was  taken 
was  bad  on  its  face,  and  could  afibrd  no  warrant  for  any 
order,  providing  either  for  the  collection  of  the  original 
£ne  and  costs  or  the  costs  of  the  appeal. 
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11.  The  town  of  Both  well  not  having  been  the  inform-  Statement. 
ant  before  the  magistrate^  could  not  claim  or  be  granted 
costs. 

The  matter  was  argued  on  March  6th^  1900,  before 
Abmoub,  C.  J.,  and  Street,  J. 

DuVemet,  for  the  defendant,  contended  that  costs  must 
be  taxed  at  the  same  session  at  which  a  case  is  disposed 
of ;  that  the  Judge,  himself  should  have  taxed  the  costs 
and  included  them  in  the  order  during  that  session :  In  re 
Rvsh  arid  Corporation  of  Bobcaygeon  (1879),  44  U.  C.  R. 
191 ;  Queen  v.  Murray  (1867).  27  U.  C.  R  134 ;  In  re 
MeCumber  and  Doyle  (1867),  26  U.  C.  R.  516 ;  Queen  v. 
Justices  of  Staffordshire  (1857),  26  L.  J.  N.  S.  (Mag.)  179 ; 
Queen  v.  George  Long  (1841),  1  Q.  B.  740;  Queen  v. 
Justices  of  the  West  Riding  (1865),  34  L.  J.  N.  S.  (Mag.) 
142;  King  v.  Justices  of  Leicestershire  (1813),  1  M.  &  S. 
442 ;  Regina  v.  Mcintosh  (1897),  28  0,  R.  603 ;  Suffolk 
Covmty  Lunatic  Asylum  v.  Guardians  of  the  Stow  Union 
<1897),  76  L.  T.  494 ;  and  that  in  any  case  the  town  of 
Bothwell  had  no  right  to  an  order  for  these  costs :  Haacke 
V.  AdaTnson  (1864),  10  U.  a  L.  J.  O.  S.  270. 

/.  H.  Moss,  for  the  prosecutor,  contended  that  the  taxation 
of  the  costs  was  a  purely  ministerial  act ;  that  the  English 
eas^s  did  not  apply  to  Courts  of  Session  in  this  Province ; 
and  that  if  there  had  been  en*or  in  naming  the  town  of 
Bothwell  as  respondent  it  was  only  error  in  procedure: 
Queen  v.  Binney  (1853),  1  E.  &  B.  810. 

The  judgment  of  the  Court  was  delivered  on  April  10th, 
1900,  by 

Armour,  C.J. : — [after  stating  the  facts  as  above]. 

The  Criminal  Code  (55-56  Vict.  ch.  29  (D.))  provides, 
section  880&,  that  the  appellant  shall  give  to  the  respon- 
-dent  or  to  the  justice  who  tried  the  case  for  him  a  notice 
90 — VOL.  XXXI.  o.R. 
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J«dgm«iit.    in  writing  in  the  form  NNN.  in  schedule  one  to  this  Act, 
Arm<nir,  CJ.of  such  appeal  within  ten  days  after  such  conviction  or 
order. 

Colthurst  was  the  informant  and  Taylor  was  the  justice 
who  tried  the  case  for  him  and  to  whom  the  notice  of 
appeal  was  given.  Burnside  was  therefore  the  appellant 
and  Colthurst  was  the  respondent:  The  King  v.  Justices 
of  Hants  (1830),  1  B.  &  Ad.  654 ;  The  Queen  v.  Smith 
(1860),  29  L.  J.  M.  C.  216  ;  The  Queen  v.  Purdey  (1864), 
34  L.  J.  M.  C.  4.  And  by  section  ^9  of  the  Criminal 
Code  an  appellant  may  abandon  his  appeal  by  giving  to 
the  opposite  party  notice  in  writing,  etc.,  **the  opposite 
party  "  being  clearly  in  this  case  the  informant  Colthurst, 
and  therefore  the  respondent,  and  if  the  conviction  had 
been  quashed  with  costs  the  Court  must  have  ordered 
Colthurst  to  pay  them  and  could  not  have  ordered  the 
town  of  Bothwell  to  pay  them. 

The  proceedings,  therefore,  subsequent  to  the  dismissal 
of  the  appeal  were  in  my  opinion  improperly  entitled. 

All  that  appears  to  have  been  done  upon  the  learned 
chairman  giving  judgment  dismissing  the  appeal  was  the 
signing  by  him  of  the  following  minute  :  "  Appeal  in  this 
case  dismissed  with  costs  to  be  taxed  by  the  clerk  of  the 
peace  within  five  days,"  and  no  formal  order  of  the  Court 
of  Greneral  Sessions  of  the  Peace  was  ever  drawn  up  and 
made  in  pursuance  of  such  minute  as  should  have  been 
done  in  compliance  with  the  Oiminal  Code-,  section  880e» 
and  section  897,  and  which  should  have  contained  the 
amount  of  the  costs  awarded. 

There  was,  therefore,  no  warrant  or  authority  for  tho 
certificate  of  the  clerk  of  the  peace,  or  for  the  order  of 
the  Court  of  General  Sessions  of  the  Peace  brought  before 
us  and  they  must  be  quashed. 

Section  8806  and  section  898,  seem  somewhat  in  confiict, 
as  did  sec.  27  of  the  Imperial  Act,  11  &  12  Vict  ch.  43, 
and  sec.  5  of  the  Imperial  Act,  12  &  13  Vict  ch.  45; 
but  in  Freeman  v.  Read  (1860),  9  C.  B.  N.  S.  301,  the 
Court  held  that  the  clerk  of  the  peace  might  grant  hia 
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certificate  that  the  costs  had  not  been  paid  whether  the  Jndgnwiit. 
person  ordered  to  pay  the  same  had  been  bound  by  any  Armour,  C.  J. 
recognizance  conditioned  to  pay  such  coSsts  or  not,  so  that 
had  there  been  a  formal  order  of  the  Court  of  General 
Sessions  of  the  Peace  for  the  payment  of  the  costs  in  this 
case  to  support  it  the  certificate  might  have  been  upheld, 
although  the  appellant  was  bound  by  recognizance  con- 
ditioned to  pay  them. 

Appeals  from  summary  convictions,  and  the  costs  pay- 
able in  respect  thereof  are  founded  upon  the  statute  law, 
'and  the  provisions  of  the  law  regarding  them  in  England 
and  in  this  country  are  essentially  different. 

In  The  Queen  v.  The  Justices  of  Staffordshire  (1857),  7 
El.  &  Bl.,  at  p.  939,  Coleridge,  J.,  said  :  "  The  first  Act  giving 
power  to  the  Sessions  to  grant  costs  (on  appeals)  was,  I 
think,  statute  8  &  9  Wm.  III.  ch.  30,  sec  3  ;  and  it  carefully 
confines  the  power  to  grant  costs  to  the  justices  at  the 
same  sessions;  and  many  subsequent  Acts  giving  costs 
refer  back  to  this,  so  as  to  tie  up  the  power  in  the  same 
way.  The  Act  giving  power  to  award  costs  in  the  present 
case  is  statute  12  &;  13  Vict.  ch.  45,  sec.  5 :  this  enacts  that 
upon  every  appeal  to  the  Sessions  *  the  Court  before  whom 
the  same  shall  be  brought  may,  if  it  thinks  fit,  order  and 
direct '  the  unsuccessful  party  to  pay  costs.  The  words  of 
the  Act  restrict  the  power  to  that  Court" 

And  Lord  Halsbury  in  Midland  R.  W,  Co.  v.  Guardians 
of  Edmonton  Union,  [1895]  1  Q.  B.  357,  points  out  (at  p. 
362)  the  reason  of  this :  "  The  Legislature  knew  very  well 
that  whatever  may  be  the  identity  of  the  Court  as  an 
abstraction,  it  occasionally  consists  of  difierent  persons, 
and  they  have  accordingly  provided  that  the  power  to 
order  costs  shall  be  exercised  by  the  Court  before  which 
the  appeal  is  tried." 

By  statute  8  &  9  of  Wm.  Ill,  ch.  30,  sec.  3,  the  justices  in 
their  General  or  Quarter  Sessions  of  the  Peace  were 
authorized  to  award  such  costs  and  charges  in  the  law  as 
by  the  said  justices  should  be  thought  "  most  reasonable 
and  just." 
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Judgment.  And  by  12  &  13  Vict.  ch.  45,  sec.  5,  the  Court  of 
Armour,  O.J.  General  or  Quarter  Sessions  of  the  Peace  were  empowered 
upon  any  appeal  to  award  such  costs  and  charges  as 
might  appear  to  such  Court  "just  and  reasonable." 

It  is  obvious,  therefore,  that  the  duty  of  determining 
what  costs  were  "just  and  reasonable  "  was  a  judicial  duty 
which  they  could  not  delegate. 

But  it  soon  became  the  practice  for  the  clerk  of  the 
pea.ce  to  tax  the  costs  and  for  the  Court  to  adopt  the 
amount  taxed  by  him  and  to  insert  it  in  their  order,  bat 
this  bad  to  be  done  during  the  same  sessions. 

In  Ex  parte  HoUoway  (1831),  1  Dowl.  P.  C,  at  p.  27, 
Parke,  J.,  said  :  "  It  is  every  day's  practice  for  the  clerk 
of  the  peace  to  ascertain  the  amount  of  costs  to  be  allowed. 
How  could  the  justices  do  it  themselves:"  Selltuoody. 
Mount  (1841),  1  Q.  B.  726. 

It  then  became  the  practice  for  the  parties  to  consent 
to  the  taxation  of  the  costs  by  the  clerk  of  the  peace  out 
of  sessions  and  by  their  so  doing  this  implication  arose, 
that  the  justices  dismiss  the  appeal  with  costs  and  say 
to  the  parties  "the  clerk  of  the  peace  will  settle  the 
amount  and  it  will  be  inserted  in  the  order  afterwards, 
are  you  content  ? "  and  they  make  no  objection :  The 
Queen  v.  Mortlock  (1845),  7  Q.  B.  459,  at  p.  471. 

And  where  there  was  such  consent,  express  or  impliedi 
the  Courts  would  not  permit  the  fact  that  the  costs  were 
taxed  by  the  clerk  of  the  peace  out  of  sessions  to  be 
taken  advantage  of:  Regina  v.  Shrewsbury  <fe  Hereford 
R  W.  Co.  (1855),  25  L.  T.  65 ;  Freemcm  v.  Mead,  9 
C.  B.  N.  S.  301 ;  Southampton  Gaslight  &  Coke  Go.  v. 
Southampton  Guardians  (1877),  2  Q.  B.  D.  371.  Consent 
was  implied  from  silence  by  the  Divisional  Court  in  Mid-^ 
land  jR.  W.  Co,  v.  Edrnmiton  Union  (1893),  70  L.  T.  N.  S. 
355. 

But  in  Midland  R.  W.  Co.  v.  Ouardians  of  EdmorUon 
Union,  [1895]  1  Q.  B.  357,  Lord  Halsbury  repudiated  this 
doctrine  and  held  that  express  consent  was  necessary. 

In   the    same  case,  however,  in  the   House  of  Lord8» 
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[1895]  A.  C.  485,  Lord  Herschell  said  at  p.  488 :  "  In  con-  Judgment, 
sequence  of  some   observations   made   in    the    Court   of  Armour,  C.  J. 
Appeal,  I  think  it  right  to  say  that  the  practice  to  tax  out 
of  sessions  has  become,  I  believe,  so  common   that  the 
slightest  evidence  of  consent   would  induce  me  to  hold 
that  consent  had  been  given." 

In  this  country  appeals  from  summary  convictions,  with 
ihe  costs  of  such  appeals,  are  provided  for  by  the  Criminal 
Code  in  sections  879  to  900  inclusive,  and  in  these  sections 
a  distinction  is  drawn  between  the  Court  and  the  sittings 
of  the  Court. 

By  section  880a :  "  If  the  conviction  or  order  is  made 
more  than  fourteen  days  before  the  sittings  of  the  Court 
to  which  the  appeal  is  given,  such  appeal  shall  be  made  to 
the  then  next  sittings  of  such  Court ;  but  if  the  conviction 
or  order  is  made  within  fourteen  days  of  the  sittings  of 
such  Court,  then  to  the  second  sittings  next  after  such 
conviction  or  order." 

By  section  884 :  "  The  Court  to  which  an  appeal  is 
made  upon  proof  of  notice  of  the  appeal  to  such  Coui-t 
having  been  given  to  the  person  entitled  to  receive  the 
same  though  such  appeal  was  not  afterwards  prosecuted  or 
entered  may,  if  such  appeal  has  not  been  abandoned 
according  to  law,  at  the  same  sittings  for  which  such 
notice  was  given,  order  to  the  party  or  parties  receiving 
the  same  such  costs  and  charges  as  are  thought  reasonable 
and  just  by  the  Court  to  be  paid  by  the  party  or  parties 
giving  such  notice. 

Under  this  section  the  costs  would  have  to  be  taxed  and 
included  in  the  order  of  the  Court  during  the  sittings  of 
the  Court,  unless  taxed  out  of  sessions  by  consent,  and 
the  amount  afterwards  filled  in  the  order. 

But  in  section  880  (e)  and  (/),  there  is  no  such  restriction 
of  the  power  of  the  Court  to  the  same  sittings  of  the  Court 
for  which  notice  of  appeal  has  been  given. 

(e)  "  The  Court  to  which  such  appeal  is  made,"  that  is, 
the  Court  named  in  section  879,  in  this  case,  the  Court  of 
General  Sessions  of  the  Peace,  **  shall  thereupon  hear  and 
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Judgment,  determine  the  matter  of  appeal  and  make  such  order 
Armoar,  C.J.  therein,  with  or  without  costs,  to  either  party,  including 
costs  of  the  Court  below,  as  seems  meet  to  the  Court,  and 
in  case  of  the  dismissal  of  an  appeal  by  the  defendant  and 
the  affirmance  of  the  condition  or  order  shall  order  and 
adjudge  the  appellant  to  be  punished  according  to  the 
conviction,  or  to  pay  the  amount  adjudged  by  the  said 
order,  and  to  pay  such  costs  as  are  awarded,  and  shall,  if 
necessary,  issue  process  for  enforcing  the  judgment  of  the 
Court;  and  whenever  after  any  such  deposit  has  been 
made  as  aforesaid,  the  conviction  or  order  is  affirmed,  the 
Court  ma}'  order  the  sum  thereby  adjudged  to  be  paid» 
together  with  the  costs  of  the  conviction  or  order,  and  the 
costs  of  the  appeal,  to  be  paid  out  of  the  money  deposited, 
and  the  residue,  if  any,  to  be  repaid  to  the  appellant;  and 
whenever  after  any  such  deposit  the  conviction  or  order 
is  quashed  the  Court  shall  order  the  money  to  be  repaid 
to  tlie  appellant." 

(f)  "The  said  Court  shall  have  power, if  necessary,  from 
time  to  time,  by  order  endorsed  on  the  conviction  or 
order,  to  adjourn  the  hearing  of  the  appeal  from  one 
sittings  to  another  or  others  of  the  said  Court." 

There  being  no  such  restriction  and  the  Court  of 
General  Sessions  of  the  Peace  being  a  continuing  Court 
as  determined  by  Keen  v.  The  Queen  (1847),  10  Q.  B.  928 ; 
Campbell  v.  The  Queen  (1846),  11  Q.  k.  799  ;  The  King  v. 
Justices  of  Wilts  (1811).  13  East.  352  ;  The  King  v.  The 
Inhabitants  of  Kimbolton  (1837),  6  A.  &  E.  603 ;  TliS 
Queen  v.  The  Justices  of  Westmoreland  (1868),  L.  R.  3  Q. 
B.  457,  and  Midland  Railway  Co.  v.  Edmonton  Union 
(1893),  70  L.  T.  iS\  S.  355,  I  see  no  good  reason  why  at 
the  next  sittings  of  the  Court  of  General  Sessions  of  the 
Peace  for  the  county  of  Kent  the  formal  order  should  not 
be  drawn  up  and  made  in  pursuance  of  the  said  minute, 
and  the  costs  included  therein  nunc  pro  tunc  if  necessary. 

Besides  being  a  continuing  Court,  the  Court  of  General 
Sessions  of  the  Peace  is  always  presided  over  by  the  Judge 
of  the  County  Court,  or  in  case  of  his  death  or  absence  by 
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the  junior  or  acting  Judge  or  deputy  Judge,  who  when  Judgment, 
sitting  in  Court  is  in  truth  the  Court  of  General  Sessions  Armour,  0.  J. 
of  the  Peace  as  it  is  not  requisite  that  an  associate  or 
other  justice  of  the  peace  should  be  present  and  therefore 
the  same  reason  does  not  exist  for  the  restriction  referred 
to  as  indicated  by  Lord  Halsbury. 

And  in  this  case  the  learned  Judge  of  the  County  Court 
sat  alone  in  disposing  of  the  appeal. 

There  will  be  no  costs. 

A.  H.  P.  L. 
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ALL  THE  CASES  REPORTED  IN  THIS  VOLUME 

BEING   DECISIONS   IN  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO 


ACCIDENT. 

See  Master  and  Servant,  1. 


Accoxjirrs. 

See  Patent  for  Invention,  1. 


ACTION. 

Referemice  of  all  Matters  in 
Questicm — Division  of  Question 
of  Law  and  Fact —  Waiver  o/] — 
See  Contract,  3. 

Negligence  —  Parent  Siting 
for  Death  of  Child — Damages.] 
— See  Municipal  Corporations, 
4. 

Right  to  Maintain — Breach 
of  Fire  Limits  By-lmv — Pen- 
alty.]— See  Municipal  Corpora- 
tions, 3. 


ALIMONY. 

DeseHion — Offer  to  Receive 
Wife  Back — Bona  Fides.] — In 
an  action  for  alimony,  on  the 
ground  of  desertion,  in  order  to 
give    effect    to    the    husband's 
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offer  and  willingness  to  receive 
back  his  wife,  the  Court  must 
be  satisfied  that  it  is  made  bona 
fide,  and  not  merely  set  up  to 
prevent  the  pronouncement  of. 
judgment  against  him.  j  \    ^^  ^ "  ^'^ ^ 

Crothers  v.  Crothers  (1868),  1 
P.  &  D.  568,  specially  referred 
to.     Rae  V.  Rae,  321. 

See  Foreign  Judgment,  1. 


APPEAL. 

Executors  and  Trustees  — 
Fixing  Comjye nsa t ion  — Appeal 
from  Surrogate  Court  Judge — 
RS.O.  ch.  59,  s.  ,^6—R.S.O.  cL 
I;J9,  s.  y^J.]— By  virtue  of  RS.O. 
ch.  59,  s.  36,  an  appeal  lies  to  a 
Divisional  Coui-t  fi-orn  an  order 
of  a  Surrogate  Court  Judge 
allowing  compensation  to  aft 
executor  under  the  Tinistee  Act, 
RS.O.  ch.  129,  s.  43.  In  re 
Alexander,  167. 

From  Aivard  of  Munu'lpal 
Engineer — Point  first  raised  on 
— Ju risdiction.] — See  Ditches 
AND  Watercourses'  Act. 
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County  Court  Judge — Dis- 
charging Order — Ca.  Sa.] — See 
County  Court  Appeal,  1. 

Time  for  —  Covijyutation.] — 
See  County  Court  Appeal,  2. 


AEBITBATION  AVD  AWABD. 

1 .  Motion  to  Set  A  side  A  ward- 
Tivie — Pu  hlica  tion — R.S.  0.  ch. 
223,  s.  i65 — Arbitrator — Omis- 
sion to  Take  Oath — R,S.O.  ch. 
222,  s.  JfJyS — Municipal  Cor- 
j^aratum — Lowering  Grade  of 
Highway  —  Retaining  Wall — 
Maintenance  of —  Power  to 
.Award — Injury  to  Land — In- 
terference ivith  Access  —  Ccnn- 
2Jensation.'\  —  The  six  weeks 
allowed  by  s.  465  of  the  Muni- 
cipal Act,  R.S.O.  ch.  223,  for  an 
.  application  to  set  aside  an  award, 
run  from  the  publication  to  the 
parties  of  the  award. 

The  failure  of  the  arbitrator 
to  take  the  oath  required  by  s. 
458  of  the  same  Act  is  fatal  to 
.  his  award  ;  but  when  an  award 
is  moved  against  on  the  ground 
*of  such  failure,  it  must  be  clearly 
^shewn  that  the  applicant  was 
not  aware  of  the  omission  until 
after  the  making  of  the  award. 

An  arbitrator  to  whom  is  re- 
ferred a  claim  for  compensation 
for  injury  to  land  by  reason  of 
the  lowering  of  the  grade  of  the 
,  adjoining  highway  by  the  muni- 
cipality, has  no  power  to  direct 
the  municipal  coi-poration  to 
maintain  a  retaining  wall. 

The  arbitrator  has  power  to 
include  in  his  award  compensa- 


tion to  the  land-owner  for  injury 
to  his  land  during  the  progress 
of  the  work  by  interference  with 
the  means  of  access  thereto,  and 
also  the  cast  of  work  done  to 
afford  him  such  access.  Re  Bur- 
nett and  Town  of  Durham,  262. 

A  rbitration  Under  Mun  i- 
cipal  Act — Costs — Discretion . ] 
— See  Municipal  Corporations, 
5. 

Ajypointment  of  Arbitrators 
Under  PvMic  Scliools  Act^ — 
See  Public  ScHOOiiS,  2. 

Renewal  Lea^e — Reni  an  Re- 
newal,]—  See  Landlord  and 
Tenant,  1. 


ASSESSKEHT  AVD  TAXES. 

1;  Railway  Company — Right 
of  Way — Licenseto  Use — Asse^!fs- 
ment  of — Possession — o5  Vict, 
ch.  96  (0.)].— The  plaintiffs  had 
a  license  to  use  and  were  using 
a  right  of  w^ay  through  the 
Queen  Victoria  Niagara  Falls 
Park  for  their  electric  railway, 
under  an  agreement  confirmed 
by  55  Vict.  ch.  96  (O.) : 

Held,  that  there  was  an  actual, 
visible,  continuous  and  exclusive 
possession  of  the  roadway  for 
the  profitable  use  and  operation 
of  the  railway  for  a  term,  and 
that  the  company  was  liable  to 
taxation  for  the  roadbed  as  an 
occupant  is  assessed  in  respect 
of  property;  but  the  property 
itself,  being  in  the  Crown  or 
held  by  the  public,  was  exempt. 
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Judgment  of  the  County 
Court  of  York  reversed.  Ni- 
4ifjar(h  F(Mh  Park  and  River  R. 
W.  Co.  V.  Tawn  of  Niagara^  29. 

2.  Ai^ears  —  Landlord  and 
Tev a nt  —  D ist ress  for  Ren t — 
Custodia  Leg  is  —  Seizure  of 
Goods  — Priarities — R.  S.  0.  ch. 
■^J4'] — There  is  nothing  in  the 
Assessment  Act,  R.S.O.  ch.  224, 
to  warrant  a  municipal  tax 
•collector  seizing  for  arrears  of 
taxes,  goods,  which  being  under 
distraint  by  a  landlord,  are  in 
eustodid  legis ;  and  in  this  case 
subsecjuent  rent  having  accrued 
due  during  the  joint  possession 
of  the  landlord  and  the  collector, 
the  landlord  was  also  held  to 
have  priority  in  respect  to 
another  distress  made  by  him 
for  such  subsequent  rent.  Cor- 
jxyration  of  City  of  Kingston  v. 
Rogers,  119. 

3.  Arrears  of  Taxes — Goods 
on  Premises  "  Purchased  from 
Oivner''—RXO.  ch.  JJi,  s.  IJo, 
s.s.  J4,  (/>).]  —  Goods  purchased 
from  a  mortgagee  of  the  owner 
or  person  assessed  are  not  goods 
title  whereof  is  claimed  by  pur- 
chase from  the  "  owner  or  per- 
son assessed,"  within  the  mean- 
ing of  s.  135,  s.s.  4  (6)  of  the 
Assessment  Act,  R.S.O.  ch.  224, 
and  cannot  be  levied  on  for 
taxes  in  arrear  in  respect  of 
the  premises  owned  by  the 
mortgagor  of  the  goods.  Hors- 
nn4i II  v.  Mtn)  icijxd  CorporatUm 
4>f  City  of  Toronto,  301. 


Claim  far  '  Taoces  Against 
Company  in  Liquidation — 
Right  to  Prove  for.  See  Com- 
pany, 4. 


ASSIGITMEHT  AVD  PBEPEB- 
EVCES. 

Examination  of  Insolvent 
Debtors — County  Court  Judge 
— Power  to  Commit — R,  8.  0. 
ch.  14.7,  ss.  3 J/,,  36 — Prohibition 
— AppeaL'\ — A  County  Court 
Judge  has  no  jurisdiction  to 
commit  an  insolvent  debtor  for 
unsatisfactory  answers  on  his 
examination  under  the  Assign- 
ments and  Preferences  Act,  R 
S.O.  ch.  147,  ss.  34,  36.  In  re 
Rochon,  122. 

Salaries  of  Officers  of  Com- 
panies.]— See  Company,  2. 


BAirXS  AND  BANKING. 

1.  Certified  Cheque — Alter- 
ation of  —  Clearing  House  — 
Notice  —  Liability.] — A  person 
having  810.25  to  his  credit  at 
the  Bank  of  Hamilton  in  To- 
ronto, drew  a  cheque  for  $5, 
which  he  presented  at  that  bank 
and  had  it  certified  to.  The 
cheque  had  no  figures  before  the 
dollar  mark,  and  on  the  line  for 
the  written  amount  the  word 
"  five  "  was  written,  a  long 
space  being  left  between  it  and 
the  word  "dollars."  He  then 
altered  the  cheque  by  writing 
the  figures  "500"  after  the 
dollar  mark  and  the  word 
"hundred"  after  the  word  five. 
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and  taking  the  cheque  so  altered,  I 
deposited  it  at  the  Imperial 
Bank  in  Toronto,  and  opened  an 
account  there  getting  three 
cheques  on  that  bank  marked 
good,  namely,  for  $300,  $150, 
and  $50,  drawing  out  the 
amount  of  the  $300  cheque, 
and  negotiating  the  other  two. 
The  altered  cheque  was  sent  by 
the  Imperial  Bank,  Toronto,  to 
the  Clearing  House  there,  and 
under  the  system  in  vogue,  it 
was  charged  against  the  Bank 
of  Hamilton.  On  the  following 
morning,  on  the  Bank  of  Hamil- 
ton discovering  that  no  cheque 
for  $500  had  been  debited  to 
the  drawer's  account  and  that  a 
forgery  had  been  committed, 
immediately  notified  the  Im- 
perial Bank,  and  demanded  re- 
payment of  $495,  being  the 
difference  between  the  $500  and 
the  $5  which  had  been  debited 
to  the  drawer.  Under  the  sys- 
tem in  force  the  forgery  would 
not  be  discovered  until  the 
following  morning  after  the 
cheque  was  received  from  the 
Cle^-ring  House,  but  there  was 
evidence  that  imder  a  different 
system  it  might  have  been  dis 
covered  sooner : — 

Hdd,  that  the  plaintiff  was 
entitled  to  recover.  Bavk  of 
Hamilton  v.  Imperial  Bank, 
100. 


BENEVOLENT  SOCIETIES. 

1.  Incorpora.ti(y)i     of  —  By- 
laws— Aniendnients  to   Consti- 


tiition — Liability  to  Pay — Ah- 
sesHments — Suspension  —  Wifli- 
draioal  from.  Membership  — 
Notice  of  Assessments — R.S.O. 
1877,  ch.  167—R.S.O.  ch.  211, 
ch.  '203,  s.  i6*^]— A  Benevolent 
Society  incorporated  under  R.S. 
O.  1877,  ch.  167,  attached  to  the 
declaration  which  they  tiled 
under  section  2  (5),  a  printed 
book  stated  to  contain  a  copy 
of  the  constitution  and  by-laws 
by  which  the  said  Societ}^  was 
to  be  governed  : — 

Held,  that  the  constitution 
and  by-laws  thus  included  in 
the  declaration  became  bv  vii-tne 
of  section  2  (1)  (R.S.O.  ch.  211, 
section  3  (1)),  a  part  of  the 
organic  law  of  the  Society,  and 
changes  made  in  the  by-laws  in 
accordance  with  the  provisions 
of  such  constitution  were  valid 
and  binding. 

Held,  also,  that  the  mere  fact 
of  a  person  being  a  member  of 
such  a  Society  so  constituted  or 
of  its  beneficiary  department, 
raises  no  implied  contract  that 
he  will  pay  the  dues  and  assess- 
ments which  according  to  the 
rules  of  the  Society  afterwards 
become  due;  and  that  in  the 
absence  of  such  a  contract  on 
his  part,  there  is  no  obliga- 
tion to  pay  for  breach  of  which 
an  action  against  him  will  lie. 

No  such  contract  is  implied 
in  an  agreement  by  an  applicant 
for  a  beneficiary  certificate,  con- 
tained in  his  application,  that 
compliance  on  his  part  with  all 
the   laws,  regulations,   and   rcr 
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quirements  which  were  or  might 
be  thereafter  enacted  by  the 
order  was  the  express  condition 
on  which  he  was  to  be  entitled 
to  participate  in  the  beneficiary 
fund. 

Liabilities  may  be  imposed 
upon  members  by  changes  in 
the  constitution  and  by-laws  of 
the  Society,  which  did  not  exist 
when  they  became  members. 

R.S.O.  ch.  203,  s.  164,  does 
not  create  a  personal  liability  to 
pay  assessments  where  none 
exists  apart  from  it. 

Held,  also,  that  a  suspended 
member  is  none  the  less  a  mem- 
ber of  the  Society ;  and  where 
there  is  a  personal  liability  on 
his  part  to  pay  dues  or  assess- 
ments, that  liability  continues 
notwithstanding  the  suspension, 
not  only  as  to  dues  and  assess- 
ments payable  at  that  time,  but 
also  as  to  those  which  become 
payable  during  the  suspension 
and  before,  by  the  operation  of 
the  iniles,  his  default  results  in 
his  ceasing  to  be  a  member. 

Held,  also,  that  all  conditions 
prescribed  by  the  constitution 
in  order  to  withdrawal  from 
membership  must  be  rigorously 
observed. 

Notice  to  members  of  an 
assessment  is  not  sufficiently 
proved  by  the  fact  that  the 
official  paper  of  the  Society  was 
distributed  by  a  distributing 
agency,  without  proof  of  de- 
livery by  the  latter  to  the  in- 
dividual members. 

Certain   clauses   in   the  con- 


stitution of  the  Society  con- 
strued. In  re  The  Ontario  In- 
swraiice  Act,  and  Tlie  Siqjrevie 
Legion  Select  Knights  of  Can- 
addi  154. 


BILLS  OF  EXCHANGE  AND 
FBOHISSOBT  NOTES. 

1.  Indmmng  Befm'e  Payee — 
Liability.] — The  defendant  put 
his  name  on  the  back  of  a  pro- 
missory note  before  it  was  en- 
dorsed by  the  plaintiffs,  the 
payees;  who  then  endorsed  it 
"  without  recourse,"  and  sued 
him  on  it : — 

Heldy  that  he  was  not  liable 
either  as  endorser  or  as  surety 
or  otherwise.  .Canadian  Bank 
of  Commerce  v.  Perram,  116. 

2.  Conditional  Sale  of  Goods 
-^Loss  of  Goods  by  Fire — Lia- 
bility.]— The  plaintiffs  sold  and 
delivered  certain  machinery  to 
the  defendant,  receiving  part  of 
the  price  in  cash  and  part  in 
notes,  and  by  the  contract  of 
sale  it  was  provided  that  no 
propei-ty  in  the  machinery 
should  pass  to  the  defendant 
until  it  was  paid  for.  The 
machinery  was  destroyed  by 
fire  before  the  notes  were  paid. 
In  an  action  on  one  of  the 
notes : — 

Held,  that  the  defendant  had 
the  possession  and  use  of  the 
machinery  and  an  interest  in  it ; 
that  there  was  not  a  total  failure 
of  consideration  for  the  note 
or  a  partial  failure  which  was 
ascertained,  and  that  the  plain- 
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tiffs  were  entitled  to  recover. 
The  Goldie  and  McCvlloch  Co, 
{Ltd,)  V.  Harper,  284. 


BOABD  OP  HEALTH. 

Delegation  of  Power  to  Cancel 
Licenses,] — See  Municipal  Cor- 
porations, 8. 


BBinSH  NOBTH  AMEBICA 
ACT. 

Management  and  Sale  of 
Public  Lands — Timber  Licenses 
— Trade  and  Commerce,] — See 
Crown,  3. 

Sec.  91,  8.8.  24;  ib,  s.  109.] 
— See    Constitutional    Law. 


BT-LAWS. 

Benefit  Society  —  Power  of 
RevcHHition  of  Insurance  Bene- 
fits— Ontario  Insurance  Act] — 
See  Insurance,  2. 

Fire  Limits  By-law — Action 
for  Breach  of — Penalty,] — See 
Municipal  Corporations,  3. 

Regulution  of  Haivkers  — 
Ultra  Vires,] — See  Municipal 
Corporations,  6. 

Tra  nsient  Traders — Trading 
Stamps.] — See  Municipal  Cor-  ! 

PORATIONS,  9.  I 

Submission  to  Electors — ; 
Voters  List — Quashing.] — See^ ' 
Municipal  Corporations,  2.      > 

Borr&um}g  Money  on  Credit  \ 
of  Municipality.] — See    MUNI- 
CIPAL Corporations,  10. 


CASES. 

Amsden  v.  Kyle,  9  O.R.  439, 
distinguished,  1 75.] — S^^€  Will,  1 . 

BlacJdey  v.  Toronto  Street  R. 
W.  Co,,  27  A.R.  at  p.  44,  n.,  fol- 
lowed, 610.]  —  See  Municipal 
Corporations,  4. 

Croft  and  Town  of  Peterlx/r- 
owgh,  In  re,  17  A.R.  21,  follow- 
ed 108.] — See  Municipal  Cor- 
porations, 2. 

Crotliers  v.  Crothers,  I  P.  6z 
D.  568,  specially  referred  to, 
321.] — See  Alimony. 

Ellis  V.  Lynn  and  Boston  R. 
R,  Co,,  160  Mass.  341  applied, 
309.] — See  Street  Railway. 

Finlay  v.  The  Bristol  and 
Exeter  R.  W.  Co.,  7  Ex.  409 
discussed  and  followed,  40.] — 
See  Company,  1. 

Freeman  v.  Read,  9  C.B.N.S. 
301  specially  referred  to,  695.] 
— See  Sessions,  2. 

Goodman  v.  Boyes,  17  A.R. 
528  followed,  573.]— &c  Limi- 
tation OF  Actions,  2. 

Hobson  v.  Gorringe,  [1897]  1 
ch.  192,  remarked  upon,  142] — 
See  Insurance,  1. 

Hughes  v.  Coles,  27  Ch.  D. 
231,  followed,  50^.]— See  Limi- 
tation OF  Actions,  1. 

Lihs  v.  Terry.  [1893]  2  Q.B. 
679,  followed,  414.]— Sc^*  Gift. 
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Mingeaucl  v.  Parker,  21  O.R. 
267,  19  A.R.  290,  applied  and 
followed  314.]— iSf^e  Insurance, 
2. 

Morley  v.  Loughnan,  [1893] 
1  Ch.  736,  followed,  414.]— See 
Gift. 

Percy  v.  Olaaco,  22  C.R  521, 
followed,  227.]— iSee  Libel,  1. 

Pounder  and  Village  of  Win- 
chester, In  re,  19  A.R.  684,  fol- 
lowed, 108.]  — See  Municipal 
Corporations,  2. 

Qween  v.  Nurse,  2  Can.  Crim. 
Cas.  (Tremeear)  57,  approved  of, 
150.] — See  Evidence,  1. 

Regina  v.  McFarlane,  17  C. 
L.T.  Occ.  N.  29,  followed,  224.] 
See  Municipal  Corpora- 
tions, 6. 

Rhodes  V.  Bate,  L.R.  1  Ch. 
252,  followed,  414.]— See  Gift. 

Rogers  v.  Ingluim,  3  Ch.  D. 
351,  followed,  112.]— See  Mort- 
gage, 1. 

Woodward  v.  Sarsons,  10  C. 
P.  733,  followed,  108.]  —  See 
Municipal  Corporations,  2. 


COMPANY. 


CHEQUES. 

Alteration  of  —  Clearing 
House.] — See  Banks  and  Bank- 
ing, 1. 


CLEAEING  HOUSE. 

A Itered  Clieque  —  Liability.'] 
— See  Banks  and  Banking,  1. 


1.  Landlord  and  Tenant — 
Verbal  Agreement — Yearly  Ten- 
ancy— Holding  Over — Tfarz^  of 
Corporate  Seal--Executory  Con- 
tract—  Use  and  Occupation.] — 
There  is  a  broad  and  well  marked 
distinction  between  contracts 
executed  and  contracts  executory 
in  the  case  of  incorporated  com- 
panies whether  trading  or  not, 
and  where  a  contract  is  executory 
a  company  is  not  bound  unless 
the  contract  is  made  in  pursuance 
of  its  charter  or  is  under  its 
corporate  seal. 

The  defendant  company  who 
had  occupied  certain  premises 
under  a  verbal  agreement  and 
paid  rent  for  a  year  continued  in 
possession  after  the  year  and 
then  went  out  paying  rent  for 
the  time  they  were  actually  in 
possession. 

Held,  that  as  there  was  no 
lease  under  seal,  the  company 
were  not  liable  as  tenants  from 
year  to  year  but  only  for  use 
and  occupation  while  actually 
in  possession. 

Finlay  v.  The  Bristol  o.nd 
Exeter  R.W.  Co.  (1852),  7  Ex. 
409,  discussed  and  followed. 

Judgment  of  the  County 
Court  of  the  County  of  York 
reversed.  Garland  Manufae- 
turing  Co.  v.  Northumberland 
Paper  and  Electric  Co.,  (Ltd.), 
40. 

2.  Assignment  for  the  Benefit 
of  Creditors — President  and 
Vice-President —  Wages — Pri- 
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ority.] — Claims  for  arrears  of 
salary,  made  by  persons  occupy- 
ing the  position  of  president  and 
vice-president  of  a  company, 
such  salary  being  made  payable 
under  resolutions  duly  passed 
therefor,  are  valid;  and  upon  the 
liquidation  of  the  company  are 
payable  in  priority  to  the  claims 
of  the  general  body  of  creditors. 
Fayne  v.  Langley,  254. 

3.  Directors — Invalid  Reso- 
lution— Payment  of  Creditors.] 
— By  the  by-laws  of  an  incor- 
porated company  the  board  of 
directors  was  to  consist  of  three 
persons,  two  of  whom  consti- 
tuted a  quorum.  At  a  meeting, 
at  which  two  of  the  directors,  C. 
and  G.,the  plaintiff, were  present, 
one  being  the  president  and  the 
other  the  secretary  of  the  com- 
pany, a  resolution  WS/S  passed 
that  "The  matter  of  the  com- 
pensation of  C,  the  editor,  and 
O.,  the  advertising  solicitor,  of 
the  company  was  considered,  and 
the  sum  of  $1,000  each  be 
ordered  to  be  placed  to  their 
respective  credits  in  the  books 
of  the  company  for  ser\aces 
rendered  during  the  year  1895 
in  addition  to  their  regular 
salary,  and  to  be  charged  to  their 
salary  account."  C,  as  a  matter 
of  fact,  had  not  been  appointed 
editor,  or  G.,  as  advertising 
solicitor,  the  object  of  the  reso- 
lution being  to  appropriate  all 
the  funds  of  the  company,  and 
to  prevent  a  stockholder,  who 
owned  the  greater  part  of   the 


stock,  and  had  made  a  claim 
against  the  company,  being  paid : 
Held,  that  the  resolution  could 
not  be  sustained,  nor  could  any 
moneys  r^eived  under  it  be 
retained.  Oardiier  v.  Canadian 
Mamtfacturing  Publishing  Co., 
Limited,  488. 

4.  Liquidation — Taxes  and 
Water  Ratss — Right  to  Prat:e 
For—S5  Vict.,  ch.  SO,  hs.  11, 
13  (0.);  i^  Vict,  ch.  78,  m.  7 
(0.}i\ — The  right  to  prove  a 
claim  for  taxes  against  an  incor- 
porated company  in  liquidation 
depends  upon  the  right  to  main- 
tain an  action  therefor,  which 
right  of  action  only  exists  when 
the  taxes  cannot  be  recovered  in 
any  special  manner  provided  for 
by  the  Assessment  Act,  as,  for 
example,  by  distress,  or  sale  of 
the  land. 

Where,  therefore  a  claim  was 
made  for  arrears  of  taxes  against 
a  company  in  liquidation,  and  it 
was  shewn  that  before  the  date 
of  the  winding-up  order  the 
taxes  might  have  been,  but  were 
not,  recovered  by  distress,  the 
claim  was  disallowed. 

A  board  of  water  commission- 
ers, by  s.  11  of  35  Vict,  ch.  80 
(O.),  were  empowered  to  fix  the 
water  rates  payable  by  the  owner 
or  occupant  of  any  house  or 
land  which  were  to  be  a  charge 
thereon ;  and  by  section  13  to 
make  and  enforce  all  necessary 
by-laws  for  the  collection  there- 
of, and  for  fixing  the  time  or 
times  and  the  places   for   pay- 
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ment,  which,  on  default,  was  to 
be  enforced  by  shutting  off  the 
water,  suit  at  law,  or  distress 
and  sale  of  the  occupant's  goods. 
The  rights  and  powers  of  the 
water  commissioners,  including 
the  right  to  pass  the  necessary 
by-laws,  were  transferred  to  the 
municipal  corporation  of  a  city 
by  42  Vict.,  ch.  78,  and  by  s.  7, 
uncollected  water  rates  were 
made  a  lien  on  the  premises  and 
collectable  by  sale  thereof.  A 
by-law  was  duly  passed  by  the 
corporation  fixing  the  rates  to  be 
paid, and  the  company  were  from 
year  to  year  duly  assessed  there- 
for: 

ITeW, reversing  the  judgment 
of  the  local  Master,  that  a  cor- 
porate liability  was  imposed  on 
tlie  company  to  pay  such  rates 
and  a  claim  therefor  constituted, 
on  which  the  corporation  could 
prove  as  ordinary  creditors.  In 
re  The  Ottawa  Porcelain  and 
Carbon  Comjyany,  Limited,  679. 


CONDITION  FEECEDENT. 

Separate  Covenant — Divisible 
Contract — Sale  of  Machine.] — 
See  Contract  2. 


CONDITIONAL  SALE. 

Loss  of  Goods  by  Fire,] — See 
Bills  of  Exchange  and  Pro- 
missory Notes,  2. 

CONSTITUTIONAL  LAW. 

Indians  and  La.nds  Reserved 
for  Ivdians  —  Sim^ender  of 
Indian    Lands — Sj^ecial    Pro 

92— VOL.  XXXI.  O.K. 


visions  in  Treaty  of  Surrender 
—  Crown  Patent  —  Precious 
MetaU — B.N.A.  Act,  s,  91,  s.s. 
2Ji,,  ib.,  s.  109 — Acquiescence  of 
Government.] — ^A  treaty  of  sur- 
render of  Indian  territory  to 
the  Dominion  of  Canada  in 
1873,  provided  that  certain  lesser 
reserves  in  the  lands  surrendered, 
were  to  be  defined  and  set  apart, 
and  thereafter  to  be  administered 
and  dealt  wnth,  and  with  the 
consent  of  the  Indians  first 
obtained,  sold,  leased,  or  other- 
wise disposed  of  by  the  Dominion 
for  the  benefit  of  the  Indians. 
Part  of  one  of  these  lesser 
reserves  so  set  apart,  and  situate 
in  the  Province  of  Ontario,  was 
in  1886  surrendered  to  the *Q,ueen 
under  the  Indian  Act  of  1880, 
43  Vict.,  ch.  28  (D.),  in  trust  to 
sell  the  same  upon  such  terms  as 
the  Dominion  might  deem  most 
conducive  to  the  welfare  of  the 
Indians ;  and  of  this,  the  lands 
in  question  w^ere  patented  by 
the  Dominion  to  the  plaintifts, 
inclilding  the  precious  metals 
therein.  The  defendants  assert- 
ed title  in  fee  to  the  same  lands 
by  virtue  of  an  Ontario  patent 
of  1899.  It  appeared  that  in 
negotiating  the  treaty  in  1873, 
the  Dominion  commissioners  re- 
presented to  the  Indians  that 
they  would  be  entitled  to  the 
benefit  of  any  minerals  that 
might  be  discovered  on  any  of 
the  lesser  reserves  to  be  there- 
after delimited : 

Held,  that  after  the  surrender 
in  1886,  title  to  the  land  and  to 
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the  precious  metals  therein  could 
be  obtained  only  from  the  Crown 
as  represented  by  the  Province 
of  Ontario.  With  the  royal 
mines  and  minerals  the  Indians 
had  no  concern;  nor  could  the 
Dominion  make  any  valid  stipu- 
lation with  them  which  could 
affect  the  rights  of  Ontario. 

Sembley  a  Province  is  not  to  be 
held  bound  by  alleged  acts  of 
acquiescence  of  various  depart- 
mental officers  which  are  not 
brought  home  to  or  authorized 
by  the  proper  executive  or 
administrative  organs  of  the 
Provincial  government,  and  are 
not  manifested  by  any  order  in 
council  or  other  authentic  testim- 
ony. Tlie  Ontario  Mining  Co. 
V.  Seybold,  386. 


TiviJjer 
fact  wring 
Crown,  3. 


Licenses  —  Mann- 
Condition.']  —  See 


CONTBACT. 

1.  Agreement  not  to  Practice 
Medicine — Breach  of — Right  to 
Damages  a  nd  Inj  unction . ] — 
By  an  agreement  under  seal,  the 
defendant,  a  physician  and  sur- 
geon, sold  his  land  and  premises 
and  his  medical  practice  in  a 
village,  with  the  good-will  there- 
of, to  the  plaintiff  for  82,100, 
and  bound  himself  in  the  sum 
of  $400  to  be  paid  to  the  plain- 
tiff in  case  he  should  set  up  or 
locate  himself  within  five  years 
within  a  radius  of  five  miles  of 
the  village: — 

Held,   the   plaintiff  was   en- 


titled to  damages  for  breach  of 
the  agreement,  and  also  to  an 
injunction  restraining  him  from 
further  breaches.  Snider  v. 
McKelvey,  91. 

2.  Sale  of  Machine — Condi- 
tion Precedent — Separate  Cove- 
nxint  —  Divisif}le  Contract  — 
Breach.] — An  agreement  for  the 
sale  of  a  machine  provided  that 
the  inventor  should  personally 
inspect  the  placing  and  settinjf 
of  it  in  operation,  The  machine 
was  delivered,  but  the  inventor 
refusing  to  go,  the  vendors  sent 
another  competent  person  to  set 
it  up : — 

Heldy  that  the  vendors  were 
nevertheless  entitled  to  recover 
the  price  on  the  principle  that  the 
stipulation  alleged  did  not  go  to 
the  whole  root  and  consideration 
of  the  contract,  and,  therefore, 
was  not  to  be  considered  as  a 
condition  precedent  but  as  a 
distinct  covenant,  the  breach  of 
which  could  be  satisfied  by 
damages.     Cowan  v.  Fisher,  426. 

3.  Municipal  Corporatians — 
Erection  of  Municipal  Build- 
ings — Reference  — Divisif/n  of 
Questions  of  Law  and  Faet — 
By-law  —  Waiver  of  —  Pbins 
and  Specifications — In  corpora  i  - 
tion  into  Contract.] — On  a  refer- 
ence of  the  matters  in  question 
in  an  action,  unless  the  line  be- 
tween the  questions  of  law  and 
fact  is  clear  and  distinct,  it  is 
unadvisable  to  divide  up  the 
reference  by  first  directing  the 
evidence  to   the  legal  liability, 
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leaving  the  quantum  of  dam- 
ages and  all  other  matters  to  be 
afterwards  disposed  of. 

An  objection  as  to  the  want  of 
proof  of  a  by-law  authorizing  a 
contract  for  the  erection  of  mu- 
nicipal buildings,  raised  for  the 
first  time  at  the  close  of  a  refer- 
ence of  the  action  to  recover  a 
balance  alleged  to  be  due,  was 
overruled,  where  the  existence 
of  the  contract  was  alleged  in 
the  statement  of  claim  and  de- 
fence, and  the  contract  was 
identified  by  the  mayor  on  the 
application  for  the  reference  by 
the  defendants  and  made  part  of 
the  defendants'  material,  and 
treated  as  the  contract  through- 
out the  whole  reference,  and  on 
which  large  sums  of  money  had 
been  paid  under  by-laws  passed 
therefor. 

Leave  to  amend  so  as  to  set 
up  such  objection  refused. 

Plans  and  specifications  drawn 
for  the  erection  of  buildings — 
the  specifications  being  divided 
under  the  headings,  "notes,  "con- 
ditions "  and  "  specifications," — 
referred  to  in  the  contract,  and 
initialled  by  the  parties  thereto, 
all  bound  up  together  and  form- 
ing one  document,  must  be  read 
together  as  constituting  one  en- 
tire contract.  Ryan  v.  Corpo- 
ration of  the  Village  ofCarleton 
Place,  639. 

Not  to  Engage  in  Business — 
Working  Without  Remunera- 
tion.]— See  Covenant. 

Exchange   of  Land  —  Land 


out  of  Jurisdiction — Jurisdic- 
tion,]— See  Specific  Perform- 
ance. 


coHVicnov. 

Ontario  Summary  Convic- 
tions Act — Appeal  from  Order 
Dismissing  Complaint]  —  See 
Sessions,  1. 

Negativing  Exception — 
Hawker  By-law.]— See  Muni- 
cipal Corporations,  6. 

Obstructing  Licence  Inspector 
—  Injector  taking  Stranger 
ivith  Him.]— See  Intoxicatino 
Liquors,  1. 

COSTS. 

Arbitration  under  Municipal 
Act— Discretion — .] — Se^  Muni- 
cipal Corporations,  5. 

Sessions — Taxation  of— For- 
med Order.]— See  Sessions,  2. 


COXJOTT  COXJET  APPEAL. 

1.  Order  of  JuAge—Finality.'] 
— An  order  of  the  Judge  of  a 
County  Court  discharging  the 
defendant  from  arrest  under  a 
ca.  sa.  is  not  in  its  nature  final 
within  the  meaning  of  sec.  52  of 
the  County  Courts  Act,  R.S.O. 
ch.  55,  and  an  appeal  does  not 
lie  therefrom.  Gallagher  v. 
Gallagher,  172. 

2.  Setting  Down  —  Tinfie  — 
Computation  — ''Judgment, 
Order  or  Decision''— Settlement 
— Power  of  Judge  to  Resettle.} 
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—The  Couuty  Courts  Act,RS.O. 
ch.  55,  by  sec.  57  provides  that 
"the  appeal  shall  be  set  down 
for  argument  at  the  first  sittings 
of  a  Divisional  Court  of  the 
High  Court  of  Justice  which 
commences  after  the  expiration 
of  one  month  from  the  judg- 
ment, order  or  decision*  com- 
plained of ": — 

Held,  that  the  month  begins 
to  run  from  the  date  of  the 
judicial  opinion  or  decision,  oral 
or  written,  pronounced  or  de- 
livered, and  the  judgment  or 
order  founded  upon  it  must  be 
referred  to  that  date. 

If  such  opinion  or  decision  is 
not  pronounced  or  delivered  in 
open  Court,  it  cannot  be  said  to 
be  pronounced  or  delivered  until 
the  parties  are  notified  of  it. 

Qiuare,  whether,  after  a  judg- 
ment has  been  settled  and  en- 
tered, the  Judge  has  power,  to 
resettle  it.  Fawhes  v.  Swayzle, 
256. 

3.  Inability  of  High  Court  to 
Extend  Time.^ — The  provisions 
of  sees.  55  and  56  of  the  County 
Courts  Act,  limiting  the  time 
in  which  an  appeal  from  the 
County  Court  to  the  Divisional 
Court  must  be  set  down  are 
peremptory,  and  there  is  no 
power  to  dispense  with  such 
provisions,  or  to  enlarge  the 
time  for  setting  down  the 
appeal. 

Where,  therefore,  a  Judge  of 
a  District  Court  refused  to  cer- 
tify the  pleadings  so  as  to  enable 


an  appeal  to  be  set  down  for  the 
Divisional  Court,  and  an  order 
was  obtained  from  a  Judge  to 
allow  such  an  appeal  to  be  set 
down,  such  order  was  held  to  be 
of  no  avail,  and  the  appeal  was 
struck  out.  Reekie  v.  McNeil, 
444. 

4.  Verdict  of  Jury — Term — 
New  Trial — Appeal  to  Divi- 
sional Court] — In  an  action  in  a 
County  Court  tried  with  a  jury ,  a 
verdict  was  given  in  favour  of  the 
defendant.  On  motion  in  tenn 
the  verdict  was  set  aside,  and  a 
new  trial  ordered.  The  defen- 
dant appealed  to  a  Divisional 
Court : — 

Heldy  that  the  appeal  did  not 
lie.     Irvine  v.  Sparks,  603. 

Time  far  Setting  JDottM?.]  — 
See  Railways,  2. 


COUVTT  COTJBT  JUDGE. 

Examination  of  Insoli^ent 
Debtors — Power  to  Commit.] — 
See  Assignments  and  Prefer- 
ences. 

Examination  of  Judgment 
Debtor  — Division  Co  u  rt — 
Jurisdictiaa.]  —  See  Prohibi- 
tion. 


COTJBT. 


Appeal  from  County  Court — 
Ca.  Sa. — Order  of  Discharge,] — 
See  County  Court  Appeal,  1. 

Appealfrom  Surroga  te  Cou  ti.  ] 
— See  Appeal. 
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Moneys  in — Payment  out  by 
MiMaJce — Lapse  of  Time.] — See 
Limitation  of  Actions,  3. 


COVENAHT. 

Restra int  of  Trach  —  ''En  - 
gage  in  the  Business" — Breach 
Action — Parties.] — A  covenant 
not  to  engage  or  be  interested 
directly  or  indirectly  either,  by 
himself,  or  with,  by,  or  through 
any  other  person  or  persons 
whomsoever,  either  as  principal 
or  agent,  or  otherwise  howso- 
ever, in  the  business  of  a  baker 
within  a  fixed  radius  for  a  cer- 
tain time  is  broken  by  the  cov- 
enantor assisting  the  owners  of 
a  similar  business  without  re- 
muneration. 

One  of  several  joint  covenan- 
tees, in  a  covenant  in  restraint 
of  trade  or  an  incorporated  com- 
pany to  whom  the  interests  of 
the  covenantees  in  the  business 
has  been  transferred,  may,  if  in- 
terested in  the  good-will,  main- 
tain an  action  for  an  injunction 
against  the  covenantor  for  breach 
of  the  covenant,  notwithstanding 
that  the  other  covenantees  have 
ceased  to  be  interested  in  the 
business.     Pa  mell  v.  Dea  /? ,  5 1 7 . 

By  Infant] — See  Infant. 


CBIMINAL  LAW. 

1.  Evidence  —  QaeMioning 
Prisoner — Statements  while  in 
Custody.] — Answers  given  by  a 
prisoner  under  arrest  in  response 
to  the  officer  in  charge,  are  re- 


ceivable in  evidence,  if  the  pre- 
siding Judge  is  satisfied  that 
they  were  not  undtily  or  im- 
properly obtained,  which  de- 
pends upon  the  circumstances  of 
each  case.    Regiiui  v.  Elliott,  14. 

2.  Rape  —  Evidence  — State- 
ment of  Prosecutrix.] — On  a 
charge  of  rape  it  was  sought  to 
give  in  evidence  statements  made 
by  the  prosecutrix  on  the  day 
following  the  alleged  assault  to 
a  police  inspector  who  called 
upon  her  with  reference  to  the 
matter : — 

Held,  that  the  evidence  was 
inadmissible.  The  statements 
were  not  made  as  to  the  un- 
studied outcome  of  the  feelings 
of  the  woman,  nor  as  speedily 
after  the  occasion  as  could 
reasonably  be  expected.  Regina 
V.  Graham,  77. 

3.  Cr im in al  Law — Exto rtio n 
— Accusation  —  hi  formations- 
Criminal  Cixle,  sees.  4O0,  008.] 
— The  word  "accuses"  in  sec. 
405  of  the  Criminal  Code,  pro- 
viding for  the  punishment  of 
any  one  who,  with  intent  to  ex- 
tort or  gain  anything  from  any 
person,  accuses  that  person  or 
any  other  person  of  certain 
offences,  includes  the  accusing  of 
a  person  by  laying  an  informa- 
tion under  sec.  558  of  the  Code. 
Regina  v.  Kempel,  631. 

Detection  of  Crime  —  Con- 
stable's Services — Certified  Ac- 
count]— See  Municipal  Corpo- 
rations, 12. 


720 


DIGEST   OF   CASES. 


[vol. 


CBOWN. 

1.  Free  OrantLands — Alien- 
ation  by  Agreement — Restraint 
o  n  — Mistake  of  Title —  Violation 
ofStatitte—R.S.0.(lS87)  ch.2o.] 
— One  object  of  the  Free  Grants 
and  Homesteads  Act,  R.  S.  O. 
(1887)  ch.  25,  is  to  conserve  the 
interest  of  a  wife  from  being 
sacrificed  by  a  husband,  and 
alienation  of  free  grant  land  by 
the  locatee  before  the  issue  of 
the  patent  being  prohibited  by 
the  statute  cannot  be  accom- 
plished indirectly  by  entering 
into  an  agreement  to  complete 
the  settlement  duties  and  to 
convey  after  the  patent  is 
issued. 

The  doctrine  that  when  the 
fee  is  in  the  grantee  there  can 
be  no  restraint  upon  alienation, 
does  not  apply  when  the  grant 
is  from  the  Crown. 

There  can  be  no  mistake  of 
title  where  a  contract  of  sale  is 
obtained  from  a  locatee  of  a  free 
grant  lot  in  direct  violation  of 
an  express  statutory  provision. 
Meek  v.  Parsons  et  al,  54. 

2.  Free  Grants  and  Home- 
steads Act — Sals  of  Land  to  Take 
Effect  After  Patent —  Validity 
o/:]_S.  16  of  the  Free  Grants 
and  Homesteads  Act,  R.S.O. 
(1887)  ch.  25  (now  R.S.O.  ch. 
29,  H.  19),  which  provides  that 
''neither  the  locatee,  nor  anyone 
claiming  under  him,  shall  have 
power  to  alienate  (otherwise 
than  by  devise)  or  to  mortgage 
or  pledge  any  land    located  as! 


aforesaid,  or  any  right  or  interest 
therein  before  the  issue  of  the 
patent,"  does  not  prevent  an 
agreement  being  entered  into 
before  the  issue  of  a  patent  for 
the  grant  of  land  after  the  issue 
thereof,  and  where  such  agree- 
ment was  entered  into  it  was 
enforced  after  the  issue  of  the 
patent,  and  where  all  the  requi- 
sites of  s.  8  of  the  Act  had  been 
complied  with  by  the  locatee. 

Judgmeitt  of  MacMahon,  J., 
ante  p.  54,  reversed.  Falcon - 
BRIDGE,  J.,  dissenting.  Meek  v. 
Parsons,  529. 

3.  Timber  Licences — Reneitxfl 
— New  Regulations — ** Manii- 
facturing  Condition" — 6 J  Vict, 
ch,  19  (0,) — Application  to  Past 
Sales  —  Powers  of  Provincuxl 
Legislatihre  —  Sale  of  Public 
Lands— B.KA,  Act,  sec,  9 J  (6.)] 
— The  statute  of  the  Province, 
61  Vict.  ch.  9  (O.),  which  enacts 
that  all  sales  of  pine  timber 
which  shall  be  thereafter  made, 
and  every  license  thereafter 
granted  shall  be  made  or  granted 
subject  to  the  condition  set  out 
in  the  Crown  timber  regulations 
made  by  order  in  council  of  the 
17th  February,  1897,  that  all 
pine  timber  cut  under  such 
license  shall  be  manufactured 
into  sawn  lumber  in  Canada,  is 
intra  vires  the  Ontario  Legis- 
lature, being  an  enactment  in 
relation  to  "the  management 
and  sale  of  the  public  lands  be- 
longing to  the  Province  and  of 
the  timber  and  wood  thereon," 
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within  the  meaning  of  sec.  92  (5) 
of  the  British  North  America 
Act,  and  not  to  "  the  regulation 
of  trade  and  commerce,"  within 
the  meaning  of  sec.  91  (2). 

The  above  Provincial  statute 
applies  not  only  to  future  sales 
of  timber,  but  also  to  renewals 
of  licenses  to  cut  pine  timber 
granted  before  it  was  passed, 
and  which  were  issued  pursuant 
to  the  Act  respecting  Timber  on 
Public  Lands,  subject  to  the  con- 
dition that  the  licensee  should 
comply  with  all  regulations  "  that 
are  or  may  be  established  by 
order  in  council,"  the  holders  of 
which  licenses  are  not  entitled 
to  renewals  thereof  free  from 
conditions  coming  into  force 
After  the  issue  of  the  license 
originally  granted.  Smylie  v. 
The  Qiieen,  202. 

Moveys  in  Court — Custodki 
Legis — Lapse  of  Time.]  —  See 
Limitation  of  Actions,  3. 

Indian  Lands  —  Title  to — 
Dmn i n  ion  or  Provin ce — A cqvi- 
e^icence  of — Order  in  Council.] 
— See  Constitutional  Law. 


DAMAGES. 

Life  Insurance  —  Prem- 
ium Payable  on  Presentation 
of  Pol  icy — Non  -accept a  v  ce  of 
Pdicy.] — By  an  application  for 
a  policy  of  insurance  on  the  de- 
fendant's life  he  bound  himself 
to  pay  the  first  premium  on  the 
presentation  of  the  policy ;  but 
it  was  also  agreed  that  the  com- 


pany should  not  incur  any  lia- 
bility until  the  premium  had 
been  actually  paid  and  received 
by  the  company.  The  applica- 
tion was  accepted  by  the  com- 
pany and  a  policy  issued  and 
tendered  to  the  applicant,  who 
refused  to  accept  it : — 

Held,  that  the  company  could 
not  claim  the  whole  amount  of 
the  premium  as  liquidated  dam- 
ages, but  were  entitled  to  such 
damages  only  as  had  been  occa- 
sioned by  the  defendant's  refusal 
to  accept  the  policy.  Royal 
Victoria  Life  Insurance  Co,  v. 
Richards,  483. 


DEVOLUTION  OF  ESTATES  ACT. 

Registration  of  Ca  ution  — 
Devise  of  Lands — Effect  of] — 
See  Executors  and  Adminis- 
trators. 


DIES  NON  JUBIDICXJS. 

See  Trial. 


DIEECTOES. 

Inval id  Resolu tion  —  Voti ng 
sums  inter  se — Creditors.]— See 
Company,  3. 

DISTEICT  COXJETS. 

Unorgav  ized  Territory — 
Ju  r i s did  l o n  —  Ve n do rs  a n d 
PurchasP,'.^  Act—R.S.O.  ch.  109, 
s.  7.]  —  Notwithstanding  any- 
thing in  RS.O.  ch.  109,  h.  7,  and 
R.S.O.  ch.  51,  s.  185,  Judges  of 
District   Courts   who  are    local 
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Judges  of  the  High  Court,  have 
no  jurisdiction  to  deal  with  ap- 
plications under  the  Vendors  and 
Purchasers  Act,  or  under  the 
Land  Titles  Act.  In  re  MicheU 
and  The  Pioneer  Steam  Na^vi- 
gation  Co.,  542. 

Appeal  —  Inability  of  High 
Court  to  extend  Time.]  —  See 
jCounty  Court  Appeals,  3. 


DITCHES  AKD  WATER- 
COURSES ACT. 

A  wa  rd  — Engin  eer  —  Ap- 
poi  niment — Re  i  'oca  t  ion  -  Notice 
—JurUidiction — Entoppel — Ap- 
peid.] — By  s.  4  (1)  of  the  Ditches 
and  Watercourses  Act,  R.S.O. 
ch.  285,  it  is  provided  that 
"  every  municipal  council  shall 
name  and  appoint  by  by-law 
(Form  A.)  one  person  to  be  the 
engineer  to  carr^'^  out  the  pro- 
visions of  this  Act,  and  such 
engineer  shall  be  and  continue 
an  officer  of  such  corporation 
until  his  appointment  is  revoked 
by  by-law  (of  which  he  shall 
have  notice)  and  another  en- 
gineer is  appointed  in  his  stead, 
who  shall  have  authority  to 
commence  proceedings  under 
this  Act  or  to  continue  such 
work  as  may  have  been  already 
undertaken." 

The  defendants'  council  duly 
appointed  R.  such  engineer,  and 
he  accepted  the  office.  Subse- 
quently they,  without  any  notice 
to  him,  and  without  any  by-law 
expressly  revoking  his  appoint- 


ment, duly  passed  a  by-law  pur- 
porting to  appoint  8.  as  such 
engineer;  the  latter  by-law  in 
no  way  referring  to  the  former 
or  to  R.: — 

Heldy  that  the  prior  appoint- 
ment had  not  been  revoked:  that 
S.  did  not  become  "  the  en- 
gineer;" and  that  an  award  pur- 
porting to  be  made  by  him  a.s 
such  engineer  under  the  Act  was. 
invalid. 

S.  was  not  de  jure  the  en- 
gineer, because  R.'s  appointment 
had  not  been  revoked  by  by-law,, 
either  with  or  without  notice  to 
him ;  nor  could  the  defendants 
assert  that  S.  was  de  facto  the 
engineer,  for  he  had  not  the 
reputation  of  being  the  engineer. 

Qmv/re,  whether  the  notice 
required  is  one  of  intention  to 
revoke  or  of  having  revoked. 

Held,  also,  even  supp<3sing 
that  consent  could  confer  juris- 
diction, or  that  the  plaintiffs 
might  waive  or  be  estopped  from 
urging  an  objection  to  S.'s  juris- 
diction, that  there  was  no  reason- 
able evidence  of  any  such  con- 
sent, waiver,  or  estoppel ;  for 
the  plaintiffs'  recjuisition  called 
for  "the  engineer,"  and  they 
were  ignorant  that  R.  had  not 
been  properly  superseded.  The 
point  was  raised  upon  an  appeal 
against  the  award  and  was  over- 
ruled ;  but,  as  it  went  to  4he 
root  of  the  jurisdiction  of  the 
whole  proceedings,  including 
such  appeal,  there  was  nothing 
in  such  proceedings  which  could 
prevent  a  consideration  of  the 


XXXI.] 


DIGEST   OF   CASES. 


723 


question  now.     Turtle  v.  Tovm- 
ship  of  Euphemia,  404. 


DIVISIOK  COURTS. 

1.  Trial  —  Adjournment  — 
New  Tried — Motion  for — Com- 
TYiencement  of  Fourteen  Days.] 
— Where  at  the  sittings  of  a 
Division  Court  a  case  is  "ad- 
journed for  plaintiff  on  payment 
of  costs  within  ten  days  other- 
wise judgment  for  the  defend- 
ant," the  two  weeks  within 
which  a  motion  can  be  made  for 
a  new  trial,  the  costs  not  being 
paid,  does  not  commence  to  run 
until  the  expiration  of  the  ten 
days,  for  until  then  there  is  no 
judgment.  Thompson  v.  Mc- 
Crae,  674. 

2.  Judgment  Obtained  by 
Fraud  — Jurisdictionfi  — Power 
to  Set  Aside.] — A  Judge  in  an 
action  in  the  Division  Court, 
apart  from  the  jurisdiction  con- 
ferred by  section  152  of  the 
Division  Courts  Act  to  grant  a 
new  trial  within  fourteen  days 
thereby  prescribed,  has  not  any 
inherent  jurisdiction  to  set  aside 
a  judgment  by  reason  of  its 
having  been  procured  by  fraud 
and  to  order  a  new  trial.  Re 
Nilick  V.  Marks,  677. 


DIVISIOKAL  COURT. 

Appeal  to — County  Court] — 
See  County  Court  Appeals,  4. 


DIVISIOK  COURT. 

Judgment  Debtor — Commit- 


tal— Government  Official.] — See 
Prohibition. 


DOWER. 

Election — Will] — See  Will, 


EQUITT  OF  REDEMPTIOK. 

Sale  of — Assignment  of  Pur- 
cliasers  CoveTiant — Exhaustion 
of  Remedies.] — See  Estoppel. 


ESTOPPEL. 

Res  Judicata  —  Reported 
Reasons  for  Judgment — Pre- 
mature Action — Second  Action 
for  Same  Cause — Sale  of  Equity 
of  Redemptimi — Assignment  of 
Purchasers  Covenant  -  Exfutus- 
tion  of  Remedies.] — The  plain- 
tiff, a  mortgagee,  took  from  the 
defendant,  a  mortgagor,  an  as- 
signment of  the  covenant  of  a 
purchaser  of  the  ecjuity  of  re- 
demption to  pay  otf  the  mort- 
gage, and  on  receiving  certain 
securities  from  him  agreed  not 
to  sue  him  until  certain  other 
remedies  against  sub-purchasers 
had  been  exhausted.  The  plain- 
tiff then  sued  the  defendant  on 
his  covenant  in  the  mortgage, 
but  failed  in  the  action  on  the 
ground  that  the  remedies  men- 
tioned had  not  been  exhausted. 

In  this  «W5tion  on  the  same 
covenant : — 

Heldy  that  the  Court  might 
properly  examine  the  pleadings, 
evidence  and  proceedings  at  the 
trialjof  the  former  action,  and 
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that  the  reports  of  the  reasons 
^iven  for  the  judgments  might 
be  looked  at  for  the  purpose  of 
showing  what  was  decided :  that 
the  dismissal  of  an  action  on  the 
^ound  that  it  was  prematurely 
brought  is  no  bar  to  anottier 
action  on  the  same  demand  after 
time  has  removed  the  objection, 
and  that  the  plaintift  having  be- 
fore this  «W5tion  was  brought  ex- 
hausted her  remedies  and  made 
an  arrangement  with  the  pur- 
chaser of  the  equity  of  redemp- 
tion by  which  she  was  placed  in 
the  same  position  with  respect 
to  him  as  she  was  in  before  she 
received  the  securities  mentioned, 
was  entitled  to  recover  from  the 
defendant  in  this  action  notwith- 
standing she  had  retransferred 
the  securities  to  the  purchaser 
and  agreed  not  to  sue  on  his 
covenant,  such  agreement  hav- 
ing reserved  the  defendant's 
right  to  sue  the  purchaser  of  the 
equity  of  redemption  should  the 
covenant  be  reassigned  by  the 
plaintiff  to  defendant.  Barber 
V.  McCuaig  (2)  593. 


EVIDEKCE. 

Refusal  to  Answer  Ques- 
tioTi — CriTninating  Answer — 
Liquor  License  Act — Commit- 
tal.]—  The  refusal  "to  answer 
any  question  touching  the  case" 
in  section  115  of  the  Liquor 
License  Act  means  any  question 
which  may  be  lawfully  put,  and 
which  the  witness  is  otherwise 
abound  to  answer:  and  a  witness. 


on  the  prosecution  of  a  hotel- 
keeper  for  selling  liquor  on  Sun- 
day, who  declined  to  answer 
whether  he,  the  witness,  was  at 
the  hotel  on  the  day  in  ques- 
tion, on  the  ground  that  his 
answer  would  tend  to  criminate 
him,  and  was  committed  to  gaol 
by  the  magistrate  until  he  con- 
sented to  answer,  was  ordered 
to  be  discharged. 

The  Queen  v.  Nurse  (1898),  2 
Can.  Crim.  Cas.  (Tremeear)  57, 
approved  of.     Re  AskwitJi,  150. 

See  Patent  of  Invention,  1 
"  Criminal  Law,  1, 2. 

Libel — Previous  Writings  of 
Plaintiff — Mitigation  of  Dam- 
ages— Provocation.] — SeehiBEL. 

Unlicensed  Sale  of  Liqu<rr — 
Proof  of] — See  Intoxicating 
Liquors,  1. 

Parent  and  Child — Undue 
Influence — Presumptixm.] — See 
Gift. 

Warranty  on  Sale  of  Goods 
—  Parol  Evidence — Collateral 
Agreement.]  —  See  Sale  of 
Goods,  2. 

Former  Conviction  —  Parol 
Proof  of] — See  Intoxicating 
Liquors,  2. 


EXECUnOK  CBESrrOBS. 

Payment  off  of  Lien  Notes — 
Liability  to  Account  for,] — See 
Mortgage,  3. 
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JSXECUTOES  AND  ADMIHIS- 
TBATOES. 

Jadgvient .  against  Execu- 
tors— Endorsement  of  Note  by 
Executors  "  Without  Recourse  " 
— Devolution  of  Estates  Act — 
Caution  after  Twelve  Months — 
Effect  of] — A  judgment  against 
executors  of  an  estate  is  only 
primd  facie  evidence  of  its  be- 
ing for  a  debt  due  by  the  testa- 
tor as  regards  the  parties  inter- 
ested in  his  real  estate  who  are 
at  liberty  to  disprove  it. 

In  an  action  for  administra- 
tion by  a  judgment  creditor  on 
A  judgment  recovered  on  a  note 
discounted  by  him,  which  note 
was  received  by  executors  for 
the  sale  of  personal  property  of 
the  testator  and  endorsed  "with- 
out recourse  "  to  the  plaintiff: — 

Heldy  that  the  endorsement 
of  the  note  by  the  executors  did 
not  make  it  a  debt  of  the  testa- 
tor in  the  hands  of  the  endorsee. 

Heldy  also,  that  the  effect  of 
the  Devolution  of  Estates  Act 
and  amendments  acted  upon  by 
the  registration  of  a  caution 
under  an  order  of  a  County 
Judge  after  the  twelve  months 
has  expired  is  to  place  lands  of 
a  testator  again  under  the  power 
of  his  executors  so  that  they  can 
sell  them  to  satisfy  debts,  and 
that  the  expression  "  in  the 
hands"  of  executors  as  applied 
to  property  of  the  testator  is 
satisfied  if  it  is  under  their  con- 
trol or  saleable  at  their  instance, 
and  that  the  operation  of  a 
Revise  of  lands  is  by  the  Act 


only  postponed  for  the  purposes 
of  administration,  and  that  the 
estate  does  not  pjiss  through  the 
medium  of  the  executors  but  by 
the  operation  of  the  devise. 
lansora  v.  Clyde,  579. 

CloAm  on — Notice  Disputing.] 
— See  Vendor  and  Purchaser. 


FACTORIES  ACT. 

See  Master  and  Servant,  1. 


FACTORS  ACT. 

See  Sale  of  Goods,  3. 


FIRE  nrSURAKCE. 

See  Insurance. 


FOREIOK  JVDOHEHT. 

Action  on  —  Alimony — De- 
fences.]— See  Foreign  Law. 


FOREIOK  LAW. 

Judgment  Granting  Di- 
vorce and  Alimmiy — Domicile 
— Submission  to  Jurisdiction 
—  Evidence  —  Production  of 
Fo7^eign  Record.] — An  action  by 
a  husband,  who  had  been  married 
in  Ontario,  in  a  foreign  State, 
for  a  divorce  a  vincvJx),  on  the 
ground  of  the  adultery  and 
cruelty  of  his  wife  resulted  in 
favour  of  the  latter,  and  judg- 
ment  dissolving    the   marriage 
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was  granted  to  her,  and  by  it 
she  was  awarded  a  sum  of 
money  as  alimony.  Subse- 
quently the  wife  sought  in  this 
a<;tion  to  recover  the  amount  of 
the  alimony,  and  it  was  con- 
tended by  the  husband  that  as 
he  had  never  acquired  the  neces- 
sary domicile  to  give  the  foreign 
Court  jurisdiction  to  grant  the 
divorce  the  judgment  was  in- 
valid:— 

Held,  that  as  he  had  invoked 
and  submitted  to  the  jurisdiction 
of  the  foreign  Court,  he  had 
precluded  himself  from  setting 
up  want  of  jurisdiction. 

Held,  however,  were  this  not 
so,  that  in  the  absence  of  any- 
thing appearing  on  the  face  of 
the  foreign  proceedings  to  shew 
want  of  jurisdiction  the  produc- 
tion of  the  record  was  primd 
facie  evidence  entitling  the  wife 
to  recover  in  this  action,  and 
although  the  presumption  in 
favour  of  the  judgment  might 
be  rebutted,  clear  proof  of  the 
facts  to  shew  want  of  jurisdic- 
tion must  be  adduced. 

Held,  also,  that  the  wife  was 
entitled  to  judgment  for  pay- 
ment of  alimony,  although  the 
amount  was  arrived  at  upon  a 
consideration  of  the  value  of 
the  lands  of  the  husband  in 
Ontario. 

Sernble.  —  Had  the  foreign 
judgment  pro\'ided  for  the  divi- 
sion in  specie  of  the  husband's 
property  in  Ontario  it  would  not 
have  been  invalid. 

Judgment  of  Robertson,  J., 


ante  gl,  reversed. — Sivaizie  v. 
Swaizie,  324. 


FORFEITTTRE. 

Lease  —  Aaaignvient  tv^ithout 
leave  —  Waiver.]  —  See  Land- 
lord AND  Tenant,  2. 


FBAITD. 


Landlord  and  Tenant — 
Pretended  Sale  of  Goods  hy 
Tenant  —  Illegal  Distress  — 
Right  of  Tenant  to  Set  Up  Title 
to  Ooo(ls.] — A  tenant  is  not  pre- 
cluded from  setting  up  his  title 
to  goods  illegally  distrained  for 
alleged  fraudulent  removal  be- 
cause of  a  pretended  sale  of 
them  by  him,  the  effect  of  which 
was  to  vest  the  possession  but 
not  the  property  in  the  goods  in 
the  alleged  purchaser.  White- 
lock  V.  Cookj  463. 


FBATTDULEHT  COlTVETAirCE. 

Husband  and  Wife  —  Se2>' 
arate  Income — Payment  of  t<k 
Husband  —  Gift  —  Presumj)' 
tion.] — A  married  woman  hav- 
ing separate  estate  paid  over  her 
income  therefrom  to  her  hus- 
band who  treated  it  as  his  own, 
and  used  it  towards  paying  the 
ordinary  family  expenses  .with- 
out keeping  a  separate  account  ^ 
paying  her  no  interest  and  giv- 
ing no  acknowledgment,  all  her 
business  matters  being  under  his 
management.  After  many  years 
of  this  kind  of  dealing,  the  hus- 
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band,  who  had  for  some  time 
been  largely  indebted  to  the 
plaintiff,  being  pressed  for  pay- 
ment immediately  made  a  con- 
veyance of  his  property  to  his 
wife  without  her  knowledge, 
and  without  her  being  informed 
of  the  fact,  the  consideration  for 
which  it  was  sought  in  this 
action  to  support  by  alleging 
that  the  payments  to  the  hus- 
band had  been  made  as  loans: — 
Held,  that  the  onus  of  proof 
that  payments  of  income  to  her 
husband  were  by  way  of  loan, 
and  not  of  gift,  was  on  the  wife, 
and  that  the  evidence  of  both 
defendants,  being  without  corro- 
boration, did  not  support  the 
allegation,  and  the  conveyance 
was  set  aside  as  fraudulent 
against  creditors.  Rice  v.  Rice, 
59. 


FREE  ORAHT  LAHDS. 

Sale  of  Land  to  Take  Effect 
Kifter  Patent — Validity  o/] — 
&ee  Crown,  2. 

See,  also.  Crown,  1. 


GIFT. 

Parent  and  Child  —  Fidu- 
ciary Relationship  —  Influence 
— PreminiptioTi  —  Onus  —  Ab- 
sence of  Independent  Advice."] — 
For  fifteen  years  before  his 
father's  death  the  defendant 
managed  his  father  s  business 
generally,  and  did  all  his  bank- 
ing under  a  power  of  attorney. 
After  the  death  of  the  father. 


at  the  age  of  78,  in  September, 
1898,  the  son  claimed  a  sum  of 
$20,000,  represented  by  a  bank 
deposit  receipt,  dated  3rd  June, 
1898,  payaMe  to  himself,  which 
he  alleged  was  a  gift  from  his 
father  to  himself  or  his  children, 
and  which  he  obtained  by  draw- 
ing as  his  father's  attorney  a 
cheque  for  the  amount  in  his 
own  favour  upon  his  father's 
account.  The  father  died  intes- 
tate, leaving  the  defendant  and 
two  other  children.  The  sum  of 
$20,000  represented  more  than 
one-fourth  of  the  value  of  the 
estate.  The  trial  Judge  found 
that  the  amount  was  a  gift  to 
the  defendant's  children,  and 
ordered  it  into  court  for  their 
benefit: — 

Held,  reversing  that  judg- 
ment, that,  on  grounds  of 
public  policy,  the  presumption 
was  that  the  gift,  even  though 
freely  made,  was  the  effect  of 
the  influence  induced  by  the 
confidential  relationship  which 
existed,  and  the  onus  was  on  the 
defendant  to  shew  that  his 
father  had  independent  advice, 
or  adopted  the  transaction  after 
the  influence  was  removed,  or 
some  equivalent  circumstances. 

Morley  v.  Loaghnan,  [1893] 
1  Ch.  im,R}iodes  v.  Bate  (1865), 
L.R.  1  Ch.  252,  and  Liles  v. 
Te^-ry,  [1893]  2  Q.B.  679,  fol- 
lowed. 

The  rule  is  not  confined  to  the 
case  of  trustee  and  cestui  que 
trust,  but  is  applicable  to  every 
case  where  confidence  has  been 
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reposed,  and  the  fact  that  the 
benefit  obtained  has  not  been  so 
obtained  for  the  personal  benefit 
of  the  person  in  whom  the  con- 
fidence was  reposed,  does  not 
affect  the  application  of  the 
principle. 

Evidence  was  given  to  the 
effect  that  the  deposit  receipt 
was  taken  in  the  defendants 
name  in  lieu  of  a  promissory 
note  made  by  the  father  in  1895, 
which  itself  was  a  renewal  of  an 
earlier  note  made  in  favour  of 
the  son  as  a  settlement  for  his 
children,  and  that  both  notes 
had  been  destroyed: — 

Held,  that  the  notes,  if  they 
existed  at  all  for  the  purpose 
alleged,  were  incomplete  gifts, 
not  binding  upon  the  deceased 
or  his  estate.  The  hand  by 
which  the  transfer  of  the 
820,000  was  effected  was  that 
of  the  son,  and  the  ratification 
rested  almost  wholly  upon  the 
evidence  of  the  son  and  his  wife, 
who  kept  the  matter  a  secret 
until  after  the  death.  The 
father,  at  the  time  the  transac- 
tion was  carried  out,  in  June, 
1898,  was  not  legally  bound  to 
pay  his  note;  he  was  ill  and  old; 
and  the  only  adviser  to  whom 
he  had  recourse  was  the  defen- 
dant. Therefore,  that  time,  and 
not  the  time  when  the  notes 
were  said  to  have  been  given, 
was  the  time  at  which  the  gift 
must  be  taken  to  have  been 
made,  if  at  all,  and  at  which  the 
effect  of  the  lack  of  independent 
advice    was    to   be   considered. 


Trust  &  Guamntee  Co.  v.  Hart, 
414. 


GOOD  FRIDAY. 

See  Trial. 


HIGH  COURT. 

See  Patent  for  Invextiox,  1. 


HIGHWAY. 

Dedication  and  Acceptame- 
Registered  Plan.] — See  Way. 


HUSBAND  AND  WIFE. 

Separate  Estate —  Wife's 
Funeral  Expenses.'] — The  separ- 
ate estate  of  a  married  woman 
is  liable  for  her  funeral  expenses. 
Re  Gibbons,  1. 

Foreign  Judgment  far  AH- 
many  — Jurisdiction  —  Action 
on.}— See  Foreign  Law. 

Alirnxmy — Offer  to  Receive 
Back — Bona  fides.] — See  Ali- 
mony. 

See,  also,  Fraudulent  Con- 
veyance. 


INDIANS  AND  LAND   RE- 
SERVED FOR  INDIANS. 

Surrender  of  Indian  Lands 
— Special  Provisions  in  Treaty 
— Crown  Patent — Precious 
Metals.] — See  CoNSTiruTioNAL 
Law. 
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nrPAHT. 

Mortgage — Covenant  for 
Payment — Approval  of  Master 
— Mistake —  Rep  udiation — De- 
Zay.] — The  defendant  was  one 
of  several  cestuis  que  trust  who 
joined   with  their  trustee  in  a 
mortgage  for  the  purpose  of  dis- 
charging a  lien  upon  the  trust 
estate.     It  was   recited   in  the 
mortgage   deed   that   they  had 
agreed  to  join  therein  in  order 
to  vest  all  their  interests  in  the 
mortgagee,  but  subject   to  the 
terms   of   the   mortgage.      The| 
defendant  was  'then  an  infant 
under  nineteen  years  of  age,  but 
that  fact  did  not  appear  on  the 
face  of  the  instrument,  in  which 
she  was  made  to  covenant  for 
payment  of  the  mortgage  money. 
The    instrument    was    marked 
"approved"  by  the  Master  (who 
had  directed  the  trustee  to  exe- 
cute the  mortgage)  but  not  by 
the   official  guardian.      It   was 
stated,  however,  at  the  bar  that 
the  latter  did  approve  on  behalf 
of    the  infant,   and   that  some 
pencil  marks  on  the  instrument 
signified  his  approval.  No  order 
was  shewn  requiring  execution 
by    the    infant.      Nearly   two 
years  after  the  defendant  came 
of  age  she  was  served  with  the 
writ  of  summons  in  an  action 
by    the    mortgagee    upon    the 
covenant  for  payment,  and,  as 
she  did  not  appear,  judgment 
was  signed  against   her.     Two 
years  later  she  moved  to  have 
the  judgment  set  aside: — 

Held,  that  it  was  contrary  to 


proper  practice  to  have  such  a 
covenant  on  the  part  of  an 
infant ;  and  its  presence  was 
only  to  be  explained  by  suppos- 
ing that  the  Master's  attention 
had  not  been  called  to  the  fact 
of  infancy.  The  covenant  was 
void,  as  the  infant  had  received 
no  benefit  from  it  and  had  been 
induced  to  enter  into  it  per 
incuriam;  and  the  delay  was 
not  material  —  the  applicant 
being  ignorant  of  her  rights  and 
not  called  on  to  disaffirm  what 
was  from  the  outset  to  her  pre- 
judice.    Brown  v.  Grady,  73. 

Playing  on  Highway — Acci- 
dent— Liability  of  Municipal- 
ity —  Negligence.']  —  See  Muni- 
cipal Corporations,  4. 

Articles  of  Apprenticeship — 
Unreasonable  hours  of  work.] — 
See  Master  and  Servant,  3. 

Trespass — Dangerous  Article 
near  Highway  —  Accident] — 
See  Negligence. 

See  also  Master  and  Ser- 
vant, 1. 


nrSOLVEKT  DEBTORS. 

Examination  of — Power  ta 
Commit] — See  Assignment  and 
Preferences. 


nrsuEAircE. 

1.  Fire  Insuranx^e — Mortgage 
— Reconstruction  of  Machinery 
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in  MiU — Rights  of  First  avd 
Second  Mortgagees  and  of  Person 
Furnishing  the  New  Machin- 
ery —  Marshalling  Insiurance 
Moneys  —  Subrogation.]  —  The 
owner  of  a  mill  property  mort- 
gaged it  together  with  all  the 
machinery,  which  was  declare^ 
to  be  fixtures.  Subsequently  a 
second  mortgage  was  executed 
by  the  mortgagor  on  the  same 
property.  Both  mortgages  were 
made  under  the  Short  Form  Act, 
and  contained  covenants  to  in- 
,  sure,  but  the  insurance  moneys, 
under  the  policies  effected  on 
the  property  and  machinery, 
were  made  payable  to  the 
first  mortgagee.  Afterwards  the 
mortgagor,  with  the  consent  of 
the  second,  but  without  that  of 
the  first  mortgagee,  made  a  con- 
tract with  the  plaintiffs  under 
which  they  placed  new  machin- 
ery in  the  mill  using,  as  the  con- 
tract provided,  such  of  the  old 
machinery  as  was  necessary  to 
complete  the  equipment,  and 
taking  and  removing  such  of  the 
old  as  was  not  required,  the 
mortgagor  agi-eeing  with  the 
plaintiffs  to  insure  the  machinery 
and  assign  the  insurance  to  them. 
On  the  mill  and  machinery  being 
destroyed  by  fire  and  the  insur- 
ances adjusted,  the  second  mort- 
gagee paid  off  the  first  mort- 
gagee's claim,  and  procured  from 
him  an  assignment  of  his  mort- 
gage as  well  as  of  his  interest  in 
the  policies : 

Held,  that  the  plaintiifs  could 
not   claim,  by   reason   of   their 


betterment  of  the  machinery, 
which  prior  to  its  reconstruction 
was  deemed  of  substantial  value, 
that  they  were  entitled  to  the 
insurance  moneys  thereon  to  the 
detriment  of  the  claim  under  the 
first  mortgage;  but  that  they 
were  so  entitled  as  against  the 
second  mortgage;  and,  therefore, 
after  the  claim  of  the  assignee 
of  the  first  mortgage  waja  satis- 
fied, the  plaintiff  were  entitled 
as  against  the  second  mortgage 
to  be  subrogated  to  the  mort- 
gagee's rights  thereunder  to  the 
insurance  moneys  to  the  extent 
of  the  insurable  value  of  the 
machinery  put  in  by  them. 

Hobson  V.  Oorringe,  [1897]  1 
Ch.  192,  remarked  on  with  i?efer- 
ence  to  its  effect  on  the  decisions 
in  this  Province  as  to  fixturea 
Goldie  V.  Bank  of  Hamilton, 
142. 

2.  Life  —  Benefit  Society  — 
Certificate — Indorsement  for 
Benefit  of  Wife  —  Svbsequent 
Revocation  by  Will  —  By-laws 
of  Society— RS,0.  ch,  203:}— A 
certificate  of  life  insurance  issued 
to  a  member  by  a  benefit  society 
stated  on  its  face  that  it  was 
subject  to  the  provisions  of  the 
by-laws,  rules,  and  regulations 
of  the  society.  One  of  the  by- 
laws provided  for  the  payment 
of  the  insurance  money  to  any 
person  nominated  by  indorse- 
ment, which  indorsement  might 
be  revoked.  The  member,  by 
indorsement  on  the  certificate, 
directed  that  all  money  accruing 
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upon  it  should  be  paid  to  his 
wife  upon  his  death ;  but,  sub- 
sequently, by  will  directed  that 
only  a  portion  of  it  should  be 
paid  to  her,  and  the  balance  to 
his  half  brothers  and  sisters : 

Held,  that  the  insurance  was 
subject  to  the  provisions  of  the 
Ontario  Insurance  Act,  R.S.O. 
ch.  203 ;  and  the  by-laws  and 
rules  of  the  benefit  society,  in 
so  far  as  they  were  inconsistent 
with  such  provisions,  were  to  be 
regarded  as  modified  and  con- 
trolled by  them.  The  statute 
provided  in  effect  that  when  the 
indorsement  was  in  favour  of 
the  wife  of  the  member,  he  could 
not  revoke  it,  and  the  by-law 
was  in  this  respect  modified  and 
controlled  by  the  statute. 

Mingeaivd  v.  Packer  (1891-2), 
21  O.K.  267, 19  A.R.  290,  applied 
and  followed.  Re  Harrison, 
314. 

3.  Life  Insurance — Change  of 
Beneficiary — Statutes — Incon- 
sistent Clauses— R8,0.  (1897), 
ch,  203,  ss.  151,  i^^.]— Where 
two  clauses  in  a  statute  cannot 
be  reconciled  the  latter  must  pre- 
vail over  the  earlier  one. 

By  s.  151  of  the  Ontario  In- 
surance Act,  R.S.O.  (1897),  ch. 
203,  the  insured  may  by  an  in- 
strument in  writing  substitute  a 
new  beneficiary  in  a  life  policy, 
provided  that  he  does  not  divert 
the  benefit  of  any  person  who  is 
a  beneficiary  for  value.  B}^  sec- 
tion 160  he  may  in  like  manner 
transfer  the  benefit  to  his  wife 
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alone,  although  the  policy  is  ex- 
pressed to  be  for  his  mother's 
benefit,  unlessthe  policy  expressly 
states  that  the  original  benefi- 
ciary is  a  beneficiary  for  value. 

A  person  having  eflfected  an 
insurance  on  his  life  in  favour 
of  his  mother  as  beneficiary,  the 
policy  not  expressly  stating 
that  she  was  a  beneficiary  for 
value,  subsequently  transferred 
the  benefit  of  it  to  his  wife 
alone : 

Held,  that  section  160  must 
govern  and  that  the  wife  was 
entitled  to  the  policy  moneys. 
Potts  V.  Potts,  452. 

4.  Fire — Statutory  Condition 
3 — "  Change  Material  to  Risk  " 
—  Non-occupancy. "] — The  fact 
that  a  dwelling  house  is  unoccu- 
pied is  not  per  se  a  "change 
material  to  the  risk,"  within 
statutory  condition  3  in  a  fire 
policy  on  household  furniture 
therein.  Boardman  v.  North 
Waterloo  Insce,  Co,,  525. 

5.  Fire  —  Statutory  Condi- 
tions—  Variation  of  Condition 
Requiring  Occupation  of  Pre- 
mises— "  Untenanted."] — A  va- 
riation of  statutory  condition  3 
in  a  policy  of  fire  insurance  pro- 
viding that  "  if  the  premises  in- 
sured become  untenanted  or 
vacant  and  so  remain  for  more 
than  ten  days  without  notifying 
the  company,"  etc.,  "  the  policy 
will  be  void,"  is  a  reasonable 
condition,  and  the  word  "unten- 
anted "  therein  must  be  read  as 
synonymous  with  "  unoccupied." 
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Where,  therefore,  the  occupant 
of  a  house  ceased  to  reside  in  it 
for  several  weeks,  but  left  furni- 
ture and  clothing  therein,  while 
a  person  went  there  for  domestic 
purposes,  and  on  two  occasions 
the  insured*s  husband  slept  in 
the  house,  it  was  held  that  the 
house  was  untenanted  and  vacant 
within  the  meaning  of  the  con- 
dition. Spahr  V,  North  Water- 
loo Ins.  Co.,  525. 

6.  Employers  Liability  Con- 
tract— Alteration  after  Execu- 
tion— Foreign  Company — Local 
Agent — Autfiority — Notice.] — 
A  local  agent  of  an  English 
insurance  company,  without 
authority  from  any  one,  upon 
the  request  of  the  assured,  and 
after  some  correspondence  with 
ihe  chief  agent  for  the  company 
in  Ontario  as  to  other  changes, 
which  had  been  refused  to  the 
knowledge  of  the  assured,  altered 
an  employer's  liability  policy 
which  had  been  sent  to  him  for 
delivery  to  the  assured  by  making 
it  comprehend  the  workmen  at  a 
place  other  than  those  named  in 
the  policy,  and  then  handed  it 
to  the  assured,  who  paid  him  the 
premium.  He  then  sent  the 
premium  to  the  chief  agent  for 
Ontario,  and  advised  him  at  the 
same  time  of  the  alteration 
made.  The  power  to  make  any 
change  in  the  policy  did  not  rest 
in  the  local  agents,  nor  in  the 
chief  agent  for  Ontario,  but 
only  in  the  manager  and  attor- 
ney for  Canada,  who  was  not 
notified  of  the  alteration : 


Heldy  that  the  company  could 
not  be  held  to  have  authorized 
the  alteration  and  were  not  bound 
by  the  contract  as  altered-  Pig- 
ott  V.  Employers  Liability  Ass. 
Corporation,  666. 

Life — Application  for  Policy 
— Refusal  to  Accept  Policy.'] — 
See  Damages. 

Life  —  Bonus  Additions  — 
Secwrity  for  Moiiiey.]  —  See 
Receiver,  2. 


IHTEBEST. 

Mortgage — Post     Diem — Re- 
detnption.] — See  Mortgage,  1. 


IHTOZICATnrO  LIQUORS. 

1.  Unlicensed  Premises  — 
Search  for  Liquor — Right  of 
Inspector  to  take  Stranger  tHth 
Him — Necessity  for  Warrant 
— Proof  of  Liquor  being  Sold 
— Liquor  License  Act,  R.S.O.  ch. 
2i5,  ss.  130,  i^i.]— The  right  of 
entry  under  section  130  of  the 
License  Act,  R.S.O.  ch.  245,  into 
any  inn,  tavern,  etc.,  to  make 
search  for  liquor,  is  limited  to 
the  persons  named  therein, 
namely,  "  any  officer,  police  con- 
stable or  inspector;"  and  it  is 
only  under  section  131,  on  the 
procuring  of  a  warrant  as  there- 
in provided,  that  the  officer  can 
take  with  him  a  person  not  being 
one  of  those  so  named. 

Where  therefore  a  license  in- 
spector, in  proceeding  to  search 
the  defendant's  premises  for 
liquor  took  with  him  a  person. 
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other  than  one  of  those  so 
named,  without  having  procured 
a  warrant,  his  act  was  illegal, 
and  the  defendant  was  justified 
in  resisting  it ;  and  a  conviction 
for  obstructing  the  inspector  in 
the  discharge  of  his  duty  was 
quashed. 

The  defendant's  premises  had 
been  licensed  as  a  tavern,  but  the 
license  had  expired,  and  the  only 
evidence  of  liquor  being  sold,  or 
reputed  to  be  sold  therein,  was 
the  statement  of  the  inspector 
that  the  defendant's  bar-room 
remained  the  same  as  before,  i.e., 
before  the  expiry  of  his  license. 

Per  Meredith,  C.J. — This  was 
not  suflScient  to  satisfy  the  re- 
quirements of  the  section. 

Per  Meredith,  C.J.,  also. — 
Under  the  circumstances  of  this 
case  an  objection  that  reasonable 
grounds  had  not  been  shewn  for 
suspecting  that  some  violation  of 
the  Act  was  taking  place  or  was 
about  to  take  place  was  not 
tenable.    Regina  v.  Ireland,  267. 

2.  Former  Conviction — Proof 
of  by  Parol— R.8.0.  eh.  2It5,  s. 
101,8.88. 1  and  £.] — Under  s.ss.  1 
and  2  of  s.  101  of  the  Liquor 
License  Act,  RS.O.  ch.  245,  it  is 
not  necessary  that  the  proof  of 
the  prior  conviction  should  be  by 
the  production  of  the  formal 
conviction  or  by  a  certificate 
thereof,  other  satisfactory  evi- 
dence being  by  the  statute 
declared  to  be  sufiicient. 

Where,  therefore,  on  a  trial 
before  a  magistrate  who  was  the 


same  magistrate  by  whom  the 
defendant  had  been  previously 
convicted  of  a  like  offence, — the 
information  alleging  such  prior 
conviction,  and  all  that  appeared 
with  regard  to  it  being  the  evi- 
dence of  the  license  inspector, who 
proved  that  the  defendant  was 
the  person  previously  convicted: 
Held,  it  must  be  assumed  that 
the  magistrate  satisfied  himself 
as  to  the  prior  conviction,  the 
inspector's  evidence  only  being 
necessaiy  to  prove  the  identity 
of  the  defendant.  Regina  v. 
McGarry,  486. 

Refuftal  to  Answer  Questions 
—  Liquor  License  Act.]  —  See 
Evidence. 


JUDOMEHT. 

Appeal  from — Time — Settle- 
mevt  of] — See  County  Court 
Appeal,  2. 

Against  Executors — How  Far 
Decisive  of  Debt] — See  Execu- 
tors AND  Administrators. 


LANDLORD  AKD  TEKAHT. 

1.  Renewable  Lease — Build- 
ings Erected  by  Tenant — A  bsence 
of  Covenant  as  to — Arbitration 
— Rent  on  Renewal — "  Ground 
Rent."] — A  renewal  lease  is  a 
continuation  of  the  old  lease» 
and  if  rent  for  buildings  erected 
by  the  tenant  is  not  provided 
for  under  the  first  lease  neither 
should  it  be  under  the  extension 
in  the  absence  of  express  pro- 
vision. 
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An  application  to  refer  back 
an  award  in  a  case  where  a 
tenant  had  a  renewable  lease 
and  had  during  the  original 
term  erected  buildings  on  the 
premises,  there  being  no  pro- 
vision in  the  lease  as  to  build- 
ings erected  by  the  tenant,  and 
where  the  arbitrators  in  arriv- 
ing at  the  rent  for  the  renewed 
term  had  fixed  a  "  ground  rent  " 
without  taking  the  buildings 
into  consideration,  was  dismissed 
with  costs.  Re  AUen  and  Na- 
smith,  335. 

2.  Lease — Assignment  with- 
out Leave  —  Forfeiture  —  Elec- 
tion— New  Lease — Waiver — 
Distress  —  A cceleration  Clause 
—  Assignment  for  Benefit  of 
Creditors — Notice  under  R.S.O., 
ch.  170,  s,  3U,  S.S,  2— Sale  of 
Goods  on  Demised  Premises — 
Agreement  — Condition  —  Con- 
striiction.] — A  lease  of  a  store 
was  made  for  five  years,  at  the 
yearly  rental  of  $700,  payable 
by  even  portions  quarterly  in 
advance,  with  the  statutory 
covenant  that  the  lessee  should 
not  assign  or  sublet  without 
leave,  and  with  a  proviso  that 
if  the  le&see  should  make  an 
assignment  for  the  benefit  of 
creditors,  the  then  current  and 
the  next  quarter's  rent  and  the 
taxes  for  the  then  current  year 
should  immediately  become  due 
and  payable  as  rent  in  arrear 
and  be  recoverable  by  distress 
or  otherwise.  During  the  term, 
on  the  24th  January,  1898,  the 


lessee  made  an  assignment  for 
the  benefit  of  his  creditors  to  the 
plaintiff,  who  sold  the  stock  of 
goods  in  the  store  to  the  defend- 
ant. By  the  terms  of  the  agree- 
ment of  sale  the  defendant  was 
to  assume  the  rent  and  taxes 
and  to  arrange  with  the  land- 
lord of  the  premises  as  to  ten- 
ancy. On  the  14th  February, 
1898,  the  defendant's  husband 
went  into  possession  of  the  store 
and  of  the  stock  of  goods,  which 
had  remained  therein,  and  con- 
tinued thereafter  in  possession 
of  the  store.  On  the  5th  April, 
1898,  the  lessors  distrained  the 
goods  of  the  defendant  in  the 
store  for  $644,  made  up  of  $175 
rent  due  on  the  1st  October, 
1897,  $175  rent  due  on  the  1st 
January,  1898,  $175  for  "the 
next  quarter's  rent,"  by  virtue 
of  the  proviso  in  the  lease,  and 
$119  for  the  taxes  for  1898,  in 
respect  of  which  sums  they 
claimed  to  be  preferred  credi- 
tors on  the  estate  of  the  lessee. 
The  plaintifi*  paid  the  claim  and 
costs  under  protest,  and  brought 
an  action  against  the  lessors  to 
recover  back  $319.32  of  it, 
which  action  was  dismissed  on 
the  14th  December,  1898. 

On  the  17th  December,  1898, 
the  lessors  made  a  lease  of  the 
store  to  the  defendant's  hus- 
band to  hold  for  three  years 
from  the  14th  February,  1898. 

In  this  action  the  plaintiff 
alleged  that  he  was  entitled  to 
be  paid  by  the  defendants  $322, 
being  the  proportion  of  the  rent 
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from  the  14th  February  to  the 
1st  July,  1898,  which  the  de- 
fendant agreed  to  assume  and 
pay.  At  the  trial  it  appeared 
that  the  lessors  never  consented 
in  writing  to  the  assignment  of 
the  demised  premises  to  the 
plaintiff,  and  that  the  plaintiff 
never  assigned  the  premises  to 
the  defendant,  and  that  the 
lessors  never  recognized  as  right- 
ful the  occupation  of  the  pre- 
mises by  the  defendant.  The 
plaintiff  did  not  give  notice  to 
the  lessors,  under  RS.O.  ch.  170, 
s.  34,  s.s.  2,  electing  to  retain 
the  store  for  the  unexpired  term, 
or  any  portion  of  it : — 

Held,  that  t^e  lessors,  by 
granting  the  lease  of  the  17th 
December,  1898,  elected  to  avoid 
their  former  lease,  they  having 
done  nothing  in  the  meantime 
to  waive  the  forfeiture  thereof 
incurred  by  the  assignment  to 
the  plaintiff.  The  distress  w^as 
no  waiver  of  forfeiture,  for  it 
was  for  rent  and  taxes  which 
became  due  by  virtue  of  the 
provisions  of  the  lease  on  the 
date  of  the  assignment.  The 
election  to  forfeit  the  original 
lease  referred  back  to  the  time 
when  the  breach  of  the  terms 
of  that  lease  occasioning  the 
forfeiture  took  place,  that  is, 
the  date  of  the  assignment.  The 
plaintiff  might  have  avoided  the 
forfeiture  of  the  lease  and  the 
acceleration  of  the  payment  of 
the  rent  and  taxes  by  giving, 
within  one  month  from  the 
execution  of  the  assignment,  a 


notice  in  writing  to  the  lessors 
electing  to  retain  the  store  for 
the  unexpired  term  or  a  portion 
of  it. 

Heldy  also,  that  the  condition 
in  the  agreement  of  sale  between 
the  plaintiff  and  defendant,  that 
the  latter  was  to  assume  the 
rent  and  taxes  and  to  arrange 
with  the  landlord  as  to  tenancy, 
did  not  mean  that  the  defendant 
was  to  assume  any  part  of  the 
rent  and  taxes  which  by  virtue 
of  the  provision  of  the  lease  had 
become  due  on  the  previous  24th 
January,  but  rather  that  the 
defendant  should  arrange  with 
the  landlord  as  to  tenancy  and 
assume  the  rent  and  taxes  pay- 
able in  virtue  of  the  tenancy  so 
arranged.     Teic  v.  Routley,  358. 

Distress  for  Rent — Custodia 
Legis — Taxes — Priority.] — See 
Assessment  AND  Taxes,' 2. 

Pretended  Sale  of  Goods  by 
Tenant — Right  of  Tenant  to  set 
up  Title.] — See  Fraud. 

See  Company,  1. 


LIBEL. 

Evidence  —  Admissibility — 
Previous  Writings  —  Provoca- 
tion—  Mitigation  of  Damages 
— Meaning  of  Words.] — In  libel 
for  two  articles  w^hich  were 
printed  in  the  defendant's  news- 
paper reflecting  upon  the  char- 
acter and  conduct  of  the  plain- 
tiff:— 
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Hdd,  that  an  article  in  an- 
other newspaper,  published  be- 
fore the  first  of  the  alleged  libels, 
purporting  to  be  an  account  of 
an  interview  with  the  plaintiff 
in  which  he  made  an  attack 
upon  the  defendant's  newspaper 
by  its  name,  and  a  letter  signed 
by  the  plaintiff*  published  in  two 
newspapers  before  the  second  of 
the  alleged  libels,  in  which  the 
defendant's  newspaper  and  the 
editor  thereof — not  the  defend- 
ant himself — were  referred  to  in 
Abusive  language,  were  admiss- 
ible in  evidence  upon  the  part 
of  the  defendant,  in  mitigation 
of  damages. 

Percy  v.  Glasco  (1873),  22  C. 
P.  521,  followed. 

Held,  also,  per  Rose,  J.,  that 
editorial  articles  which  appeared 
on  the  same  day  in  the  news- 
papers which  published  the 
plaintiff^'s  letter,  referring  to  it 
and  to  the  defendant's  news- 
paper, were  also  admissible  as 
furnishing  provocation  for  the 
second  of  the  alleged  libels; 
Meredith,  C.J.,  contra. 

In  the  first  of  the  alleged 
libels  one  of  the  statements 
made  about  the  plaintiff*  was 
**that  during  an  election  cam- 
paign the  party  managers  had 
to  lock  him  up  to  keep  him 
from  disgracing  them  on  the 
stump:" — 

Held,  that  evidence  was  ad- 
missible on  the  part  of  the 
defendant  to  explain  the  mean- 
ing of  the  words  "lock  him  up," 
Stirton  v.  Gavimer,  227. 


UEK. 

1.  Mecluinica'  Lien — Twenty 
Per  Cent  Reserve — Payvient  be- 
foi'e  Eocpiry  of  Thirty  Days — 
RS.O.  ch.  153,  sec.  i/.]  — The 
owTier  of  a  building  is  not  pro- 
hibited from  making  payments, 
before  the  expiry  of  the  tliirty 
days  from  completion  out  of  the 
twenty  per  cent,  reserve  requir- 
ed by  R.S.O.  ch.  153,  sec.  11,  to 
persons  entitled  to  liens,  but  he 
makes  such  payments  at  his 
own  risk  as  against  anyone  ulti- 
mately prejudiced  by  such  pay- 
ment. Torrance  v.  Cratckley, 
546. 


LIEK  KOTES. 

Scde  of  Machine  —  Payment 
off  of  —  Rights  of  Execution 
Creditm*8.] — See  Mortgage,  3. 


UPE  nrsuEAircE. 

Benefit  Society — Certificate — 
Indorsement — Subsequent  Re- 
vocation.']— See  Insurance,  2. 


LIMITATIOK  OF  ACnOH& 

1.  Lunatic — Annuity  by  Will 
— Charge  on  Lands — Arrenrs.] 
— A  testator  who  died  in  1872, 
by  his  will  devised  land  to  two 
of  his  sons,  their  heirs  and  as- 
signs forever,  subject  to  the  pay- 
ment of  $200  per  annum  for 
the  benefit  of  another  son  (a 
lunatic)  for  his  life,  payable  to 
the  person  who  might  be  his 
guardian.    Payments  were  made 
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to  the  mother  for  the  support  of 
the  lunatic  son  from  1880  to 
1889,  the  last  of  which  was 
made  in  February,  1889.  The 
plaintiffs  were  appointed  com- 
mittee for  the  son  in  December, 
1898:— 

Held,  that  the  annuity  was 
charged  on,  and  that  the  right 
to  recover  out  of,  the  land  was 
not  barred  as  to  future  pay- 
ments. 

Hughes  V.  Coles  (1884),  27  Ch. 
D.  231,  followed. 

Held,  also,  that  the  payments 
made  were  discharges  pro  tanto 
of  the  annuity. 

Held,  also,  that  as  the  son 
was  under  disability  until  the 
plaintiff's  appointment,  and  as 
the  action  was  brought  within 
twenty  years  they  were  entitled 
to  recover  the  annuity  from 
February,  1890,  and  the  annuity 
being  an  express  charge  on  the 
land  it  might  be  sold  to  satisfy 
the  arrears.  Trtist  &  Guarantee 
Co.  V.  Trust  Corporation  of  On- 
tario, 504. 

2.  AeknoxvledgTnent  in  Writ- 
ing —  Revival  of  Liability  — 
Agent  of  Executor  —  Letter  to 
Third  Person — Admissibility.] 
— The  executor  of  the  will  of 
one  of  the  joint  makers  of  a 
promissory  note  proved  the  will 
after  the  debt  on  the  note  as 
against  the  testator  or  his  estate 
had  become  barred  by  the  Stat- 
ute of  Limitations.  The  will 
directed  that  all  the  testator's 
just  debts  should  be  paid  by  his 


executors  as  soon  as  possible 
after  his  death.  The  executor, 
who  lived  out  of  Ontario,  exe- 
cuted a  power  of  attorney  to  the 
other  joint  maker  of  the  note, 
who  was  primarily  liable  on  it, 
and  against  whom  it  had  been 
kept  alive  by  payments,  to  en- 
able him  in  Ontario  "  to  do  all 
things  which  might  be  legally 
requisite  for  the  due  proving 
and  carrying  out  of  the  provi- 
sions "  of  the  will — the  executor 
having  at  this  time  no  know- 
ledge of  the  note: — 

Held,  that  a  letter  written  by 
the  surviving  maker  shortly 
after  the  execution  of  the  power 
of  attorney,  even  if  in  its  terms 
sufficient,  was  not  such  an  ac- 
knowledgment, within  R.S.O.  ch. 
146,  sec.  1,  as  would  revive  the 
liability  ;  for  there  was  no  trust 
created  by  the  will  for  the  pay- 
ment of  debts,  nor  was  there 
any  legal  obligation  on  the  part 
of  the  executor  to  pay  statute- 
barred  debts,  and  the  surviving 
maker  was  not  an  agent  "  duly 
authorized  "  to  exercise  the  dis- 
cretion which  an  executor  has 
to  pay  such  debts. 

Three  years  later  the  executor 
wrote  to  the  holder  of  the  note 
to  the  effect  that  the  holder 
ought  to  look  to  the  surviving 
maker  for  payment,  as  he  was 
now  doing  well: — 

Held,  that  this  was  not  such 
a  recognition  as  amounted  to  a 
promise  or  undertaking  to  pay. 

Just  before  this  action  was 
brought,  the  executor  wrote  to 
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the  plaintifTs  solicitors  asking 
them  not  to  take  any  further 
step  till  he  could  hear  from  the 
surviving  maker;  and  to  the 
latter  he  wrote:  "The  debt  is 
owing  and  they  are  anxious  to 
get  their  estate  settled  up :" — 

Held,  insufficient  as  an  ac- 
knowledgement, and  that  the 
letter  to  a  third  person — not 
the  creditor — was  not  admiss- 
ible. 

Goodman  V.  Boyes  (1890),  17 
A.R  528,  followed. 
King  v.  Rogers y  573. 

3.  Moneys  in  Court — Pcty- 
TYievt  Out  by  Mistake — Laj^se  of 
Time — Restit  tttion.  ]  —  Statutes 
of  limitation  have  relation  only 
between  subject  and  subject— 
the  Crown  cannot  be  bound  by 
them. 

The  Supreme  Court  of  Judi- 
cature for  Ontario  is  a  public 
trustee  as  to  all  moneys  and 
securities  in  its  hands.  Moneys 
in  Court  are  in  custodid  legis, 
in  this  case  tantamount  to  cim- 
todia  Regis,  and  to  such  a  fund 
and  such  a  custodian  the  Statute 
of  Limitations  has  no  pertinence. 

Suitors  and  claimants  are  not 
barred  by  any  lapse  of  time  in 
their  application  for  payment 
out  of  moneys  to  which  they  are 
entitled,  and  reciprocally  they 
should  not  be  protected  by  lapse 
of  time  from  making  restitution, 
if  they  have  improperly  or  fraud- 
ulently received  moneys  from  the 
Court  to  which  they  have  no 
just  claim. 


Restitution  was  ordered  after 
a  period  of  fourteen  years,  with- 
out interest,  as  the  mistake  was 
that  of  an  officer  of  the  Court. 

Where  moneys  in  Court  have 
been  improperly  paid  out  in  an 
action,  a  motion  to  refund  the 
amount  is  the  proper  procedure. 
Allstadt  V.  GortiwVy^^^b. 

Claim  Against  Admitustin- 
tor.] — See  Vendor  and  Pur- 
chaser. 


LIQUOB  LICENSE  ACT. 

See  Intoxicating  Liquors. 


HASTEB  AlfD  SEBVAHT. 

1.  Factories  Act — Child  Lt- 
hour — Accident — R.S.O.ch.  :2o6, 
ss.  J,  7,  8,  9.] — The  emplojnnent 
of  a  child  under  fourteen  years 
of  age  in  a  factory  at  work 
other  than  of  the  kinds  specified 
in  section  5  of  the  Factories  Act, 
R.S.O.  ch.  256,  as  proper  for 
children,  though  it  subjects  the 
employer  to  a  penalty,  does  not 
give  rise  to  an  action  for  dam- 
ages, unless  there  be  evidence  to 
connect  the  violation  of  the 
Factories  Act  with  the  accident 
Roberts  v.  Taylor,  10. 

2.  Foreman  —  Negligenx^e  — 
Evidence.']  —  A  plank  forming 
part  of  the  scaffi^ld  being  used 
in  the  erection  of  a  house  had 
been  securely  placed  in  position 
under  instructions  of  the  con- 
tractors' general  superintendent 


xxxl] 


DIGEST  OF   CASES. 


739 


Late  one  afternoon  two  work- 
men of  their  own  accord  re- 
moved the  stay  on  which  one 
end  of  the  plank  had  rested,  and 
replaced  it  about  a  foot  higher 
in  an  insecure  fashion.  Early 
the  following  morning,  to  carry 
out  instructions  of  the  foreman, 
the  plank  was  replaced  on  the 
stay  by  fellow-workmen  in  the 
presence  of  the  plaintiff,  and 
w^hen  the  plaintiff  was  mounting 
on  it  the  stay  gave  way,  and  he 
fell  and  was  injured  : — 

Heldy  that  there  was  no 
evidence  of  negligence  on  the 
part  of  the  foreman. 

Reversed  on  appeal.     Kelly 
V.  Davidson,  521. 

3.  Articles  of  Ajypreiificeship 
—  Uyireasmiahle  Provision  — 
Non -liability.] — Articles  of  ap- 
prenticeship which  require  the 
apprentice  during  the  term  of 
four  years  of  three  hundred  and 
ten  working  days  of  ten  hours 
each,  to  give  and  devote  to  a 
firm,  to  whom  he  is  apprenticed, 
ten  hours  each  working  day,  or 
such  number  of  hours  as  may  be 
the  regulation  of  the  workshop 
for  the  time  being,  or  as  special 
exigencies  of  the  business  may 
require,  are  unreasonable  and 
cannot  be  enforced  against  the 
infant,  nor  against  a  surety  for 
him.     MacGregor  v.  Sully,  535. 


MISTAKE. 

Money  Paid  Under — Recov- 
ery Back  —  Railway  Fares.] — 
See  Railways,  2. 

Money  Paid  Under — Mort- 
gage —  Interest]  —  See  Mort- 
gage, 1. 


MONETS  Df  COITBT. 

Payment  Out  by  Mistake — 
Lapse  of  Tinie.] — See  Limita- 
tion OF  Actions,  3. 


MECHANICS  LIEN. 

See  Lien. 

95— VOL.  XXXI.  O.R. 


*       MOBTOAOE. 

1.  Redemption — Interest  post 
I  Diem  —  Excessive   Payment  — 
!  Apj)lication     on    Principal  — 
Mistake.] — A  mortgage  having 
.  properly  borne  interest  at  eight 
I  per   cent,   during   its  currency, 
'  and  this  having  been  regularly 
I  paid,  the  parties  went  on  after 
I  the  mortgage  fell  due,  the  one 
paying  and  the  other  rec^eiving 
I  the  eight  per  cent,   for  a  long 
I  period,   in    ignorance    that   the 
liability  was  to  pay  only  six  per 
cent.      Seven  annual  payments 
of  interest  were  thus  made  after 
maturity  at  the  mortgage  rate, 
and  subsequently  some  payments 
at  a  lower  rate,  the  mortgage 
money  not  being  called  in  mean- 
time.      All    the    receipts   given 
stated  that  the  payments  made 
were   on    account    of    interest. 
Both  parties   were  ignorant  of 
the   law   on    the    subject,   and 
believed  that  the  mortgage  rate 
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would  continue  until  payment 
of  the  principal : — 

Held,  that  the  money  could 
not  be  recovered  back  by  the 
mortgagor  as  money  paid  under 
a  mistake,  nor  could  the  excess 
of  interest  be  applied  in  reduc- 
tion of  the  principal  in  a  re- 
demption action. 

Roger 8  v.  Ingham  (1876),  3 
Ch.D.  351,  followed.  Stexmi^t 
V.  Fergv^oUy  112. 

2.  Fraud  of  Solicitor  —  As- 
siguTnent  of  Mortgage  —  Lia- 
bUity.] — The  plaintiff,  for  the 
purpose  of  raising  a  porijpn  of 
the  purchase  money  on  a  con- 
templated purchase  of  property, 
mortgaged  lands  then  owned  by 
him  to  the  defendant  C,  the 
money  being  received  by  a 
solicitor  who  acted  for  both 
parties.  The  purchase  not  hav- 
ing been  carried  out,  the  plain- 
tiff desired  to  have  the  mortgage 
discharged,  whereupon  the 
solicitor,  who  had  misappro- 
priated the  moneys,  paid  the 
mortgagee  and  fraudulently 
procured  from  her  an  assignment 
of  the  mortgage  to  himself  which 
he  assigned  to  the  defendant 
P.,  who  advanced  the  money 
thereon  in  good  faith  and  with- 
out any  knowledge  of  the  fraud : 

Held,  that  the  plaintiff  was 
entitled  to  a  re-conveyance  of 
the  property  released  from  the 
mortgage,  and  that  the  loss 
must  be  sustained  by  the  defen- 
dant P.,  who  took  notliing  under 
the  assignment  to  him,  for  the 


mortgage  being  paid  off,  the 
solicitor  acquired  no  beneficial 
interest,  being  at  most  but  a 
trustee  of  the  legal  estate,  and 
could  pass  no  better  title  to  his 
assignee.  McCormick  v.  Cock- 
bum.  436 

3.  Execution  Creditors — 
Mortgage  Sale — Application  of 
Surplus — Payment  off  of  Lien 
Notes — Liability  to  Account  far 
Notes.] — A  part  owner  of  a  farm 
joined  in  promissory  notes  as 
surety  for  the  purchaser  of  a 
machine,  and  also  gave  a  lien 
on  his  share  of  the  land  as 
further  security.  Subsequently 
his  interest  passed  to  his  co- 
owner,  of  whom  the  plaintiffs 
were  execution  creditors  under 
judgments  subsequent  to  the 
lien.  The  defendants,  being 
mortgagees  of  the  whole  farm 
prior  to  the  lien,  afterwards  sold 
imder  their  power  of  sale,  and 
out  of  the  proceeds  paid  off  the 
lien,  and  the  notes  were  assigned 
in  1894  by  them  to  an  execution 
creditor  subsequent  to  the  plain- 
tiffs who  held  them  till  1898, 
and  then  sued  on  the  notes 
without  result,  as  the  maker  had 
become  insolvent.  It  was  shown 
that  if  the  maker  had  been  sued 
in  1895,  by  which  time  the 
notes  had  become  payable,  the 
amount  of  them  would  have 
been  recoverable : — 

Held,  that  the  notes  were  not 
paid  by  the  application  of  the 
proceeds  of  the  sale  in  discharge 
of  the  lien  at  a  time  when  thev 
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had  not  matured,  the  payment 
not  having  been  made  by  the 
party  primarily  liable,  the  lien 
being  given  as  a  security  only, 
and  that  the  defendants  should 
have  secured  the  notes  for  the 
execution  creditors  generally, 
and  were  bound  to  accoimt  to 
the  execution  creditors  for  the 
amount  paid  in  respect  of  them 
to  the  vendors  of  the  machine, 
though  under  the  circumstances 
without  interest.  Glover  v. 
SoiUhem  Loan  and  Saving 
Company,  552. 

Sale  of  Equity  of  Redemption^ 
— AsingnTnent  of  Purchasers 
Covenant] — See  Estoppel. 

Conveyance  of  Equity  by 
Mortgagoi^ — S  uhseq  uent  Exp  ro- 
pridtion  Proceedings  by  Rail- 
way  Company.] — See  Railway, 
4. 

Sale  Subject  to — Indemnity.] 
— See  Vendor  and  Purchaser. 

On  Mill  and  Machinery — 
Prior  it  ies — S  iibrogat  ion .  ] — See 
Insurance,  1. 

Purchaser  of  Equity — Cov- 
enant to  Indemnify.] — See  Re- 
ceiver, 1. 


MXnnCIFAL  COBPOBATIONS. 

1.  By-law  Exempting  from 
Taxation  —  Ma n nfa eta  ring 
Establishment  —  Cessation  of 
Budn-ess—R.S.0.ch.l8i,  s.  366.] 
— RS.O.  ch.  184,  s.  366,  which 
gives  municipal  councils  power 


to  exempt  manufacturing  estab- 
lishments from  taxation,  does 
not  authorize  such  exemption 
when  such  establishments  cease 
under  liquidation  to  carry  on 
business,  and  any  exempting  by- 
law will,  in  such  event,  cease  to 
be  operative.  Poison  v.  Tlie 
Municipal  Corporation  of  tlie 
Town  of  Owen  Sound,  6. 

2.  By-law — Submission  to 
Electors —  Voters'  List — Omis- 
sion of  Classes  of  Voters — Ir- 
reg ida rity  — Saving  da  use. ] — 
Farmers'  sons  and  income  voters 
should  be  included  in  the  voters' 
lists  prepared  for  the  taking  of 
the  vote  upon  a  municipal  oy- 
law  prohibiting  the  sale  of  in- 
toxicating liquors  in  a  township 
under  s.  141  of  the  Liquor 
License  Act,  RS.O.  ch.  245,  and 
their  omission  is  an  irregularity. 

In  re  Croft  and  Town  of 
Peterborough  (ISdO),  17  A.R.  21, 
and  In  re  Pounder  and  Village 
of  Winchester  (1892),  19  A.R. 
684,  followed. 

Where  all  such  votes  had  been 
omitted  from  the  list  by  the 
clerk  of  the  township  under  the 
honest  supposition  that  they 
should  not  have  been  placed 
thereon,  but  the  number  of  votes 
so  left  off  was  less  than  the 
majority  by  which  the  by-law 
was  carried,  and  there  was 
nothing  to  shew  that  the  result 
of  the  error  had  in  any  w^ay 
atfected  the  votes  that  were  cast, 
or  that  persons  who  wouljl  other- 
wise have  voted  had  abstained 
from  doinof  so  on  account  of  the 
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error,  or  that  there  was  any' 
other  good  ground  for  believing 
that  the  result  might  probably 
have  been  different  had  the  list 
been  properly  prepared,  and  it 
appearing  that  the  election  had 
been  conducted  in  accordance 
with  the  principles  laid  down  in 
the  Municipal  Act,  in  that  the 
directions  of  the  Act  had  not 
been  intentionally  violated,  the 
Court  refused  to  (][ua8h  the  by- 
law. 

Woixliviird  V.  SarHovti  (1875), 
10  C.P.  733,  followed.  Re  Young 
and  TomnHliip  ofBinbrook,  108. 

*3.  Fire  Limits  By -let  w — C(m- 
Holidated  Muvicipid  Act  189J, 
H.  J^96,  8.S.  lO-Rufht  to  Maintain 
Action  for  Breach  of.] — Where 
a  statute  provides  for  the  per- 
formance of  a  particular  duty, 
and  soniQ  one  of  a  claas  of  per- 
sons, for  whose  benefit  and  pro- 
tection the  duty  is  imposed,  is 
injured  by  the  failure  of  the 
person  re(][uired  to  do  so  to  per- 
form it,  an  action,  prima  facie, 
and  if  there  is  nothing  to  the 
contrary,  is  maintainable  by  such 
person  ;  but  where  the  particular 
course  of  conduct  is  imperative 
and  the  non-performance  is,  in 
the  general  interest,  punishable 
by  penalty,  an  action  will  not 
lie. 

Where,  therefore,  under. autho- 
rity conferrtid  by  s.s.  10,  s.  49G, 
of  the  Consolidated  Munici|)al 
Act  1892,  a  by-law  was  passed 
by  a  council  of  a  city,  setting 
apart  certain  areas  as  fire  limits 


where  no  wooden  buildings 
could  be  erected,  and  providing 
that  buildings  erected  in  contra- 
vention thereof  might  be  pulled 
down  and  removed  by  the  cor- 
poration at  the  cost  of  the 
owner,  and  a  penalty  of  S50 
w^as  imposed,  the  erection  of  a 
wooden  building  within  such 
limits  does  not  give  a  right  of 
action  to  the  owner  of  contigu- 
ous property  which  is  injuriously 
affected  thereby.  Ttnupkin^H  v. 
The  Brockville  Rink  Co.,  124. 

4.  Neylifjence  —  Child  Play- 
ivg  on  Highiray — RejHiir  — 
Death  of  Child — Damagcj^.] — A 
municipality  is  liable  for  dam- 
ages arising  through  its  negli- 
gence to  children  playing  upon 
the  highway  where  there  is  no 
general  law  limiting  this  lia- 
bility in  that  regard  and  no  local 
law  prohibiting  their  playing  on 
the  highway  and  when  their 
presence  is  not  prejudicial  to  the 
ordinarj''  uses  of  the  street  for 
traffic  and  passage. 

Judgment  of  Falc^oxbridge, 
J.,  p.  180,  reversed. 

In  an  action  >)v  a  parent  for 
the  death  of  his  child  through 
negligence  it  is  not  necessaiy  to 
shew  any  pecuniary  advantage 
derived  from  the  deceased,  it  is 
sufficient  if  there  is  evidence  to 
justify  the  conclusion  that  there 
is  a  reasonable  exj)ectation  of 
pecuniary  benefit  in  the  future 
capable  of  being  estimated. 

Judgment  of  Osler,  J. A.,  in 
Blackley  v.  Toronto  Street  /?.  W. 
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Co.,  27  A.  R.,  at  p.  44  note,  fol- 
lowed. Rielcetfti  v.  Village  of 
Markdale,  610. 

5.  Arbitration  as  to  Landn 
Inj a rio UMly  Affected  —  Costs — 
Discretion — R.S.O.  ch.  :?^^J,  ss. 
4S7,  U^,  460.]  —  The  power 
given  by  the  Municipal  Act, 
RS.O.  ch.  223,  8.  460,  to  arbi- 
tratoi*s  under  that  Act  "to  award 
the  payment  l)y  any  of  the 
parties  to  the  other  of  the  costs 
of  the  arbitration,  or  of  any 
portion  thereof,"  should  receive 
the  same  construction  as  Con- 
solidated Rule  1130;  the  dis- 
cretion given  is  a  legal  discretion, 
and  subject  to  the  rule  that 
when  the  claimant  has  been 
guilty  of  no  misconduct,  omis- 
sion or  neglect  such  as  to  induce 
the  Court  to  deprive  him  of  his 
costs,  the  unsuccessful  party 
should  bear  the  whole  costs  of 
the  litigation.  I)f  re  Pa tt alio 
and  the  (*orj)oi'atiot)  of  the 
Town  of  Onnajeville,  192. 

6.  Bif-hnr  —  Rpff Illation  of 
Haivh'rs— R.S.O.  ch.  J  J  J,  s.  oSX 
«C8.  J  4  —  Prortso — Xef/ftt  i  v  I  ihj 
Exception  —  (\) n  vict io n  — 
Quash  i  n<i —  ( ^nst^. ]  —  A  by-law 
of  a  county  council  recited  the 
provisions  of  s.s.  14  of  s.  583  of 
the  Municipal  Act,  R.S.O.  ch. 
223,  and  that  it  was  expedient 
to  enact  a  by-law  for  the  purpose 
mentioned  in  the  sub-section  ;  it 
then  went  on  to  enact  "  that  no 
pei-son  shall  exercise  the  calling 
of  a  hawker,  peddler  or  jx^tty 


chapman  in  the  county  without 
a  license  obtained  as  in  this  by- 
law provided;''  but  the  by-law 
contained  no  such  exception  as 
is  mentioned  in  the  proviso  to 
s.s.  14,  in  favour  of  the  manu- 
facturer or  producer  and  his 
servants : — 

Held,  that  the  by-law  was 
ultra  vires  the  council,  and  a 
conviction  under  it  was  bad. 

Held,  also,  following  Reg  in  a 
V.  McFarlane  (1897),  17  C.L.T. 
Occ.  N.  29,  that  the  conviction 
was  bad  because  it  did  not  nega- 
tive the  exception  contained  in 
the  proviso,  and  there  was  no 
power  to  amend  it,  because  the 
evidence  did  not  shew  whether 
or  not  the  defendant  s  acts  came 
within  it. 

The  conviction  was  therefore 
(][uashed,  but  costs  were  not 
given  against  the  informant. 
Regina  v.  Smith,  224. 

7.  Local  Improvements — 

Bloclc  P41  veme n  ts — L ia bil  ity  to 

Rejxrir  —  Reconstruct  ion — R.S. 

0.  ch.  JJo\  s.  606— 6' J  Vict.,  sess. 

I  .J,  ch.  26,  s.  41.] — A  city  corpora- 

j  tion  having,   by  by-law  passed 

'in  1888,  adopted  the  local  im- 

I  provement  system,  a  cedar  block 

I  pavement  was  constructed  as  a 

local  improvement  in  1891,  its 

"  lifetime,"  as  stated  by  the  by- 

'  law  for  levying  the  assessments 

therefor,  being  ten  years. 

Sections  664  and  665  of  the 

Municipal  Act,  RS.O.    ch.  223, 

j  authorize  the  passing  of  by-laws 

[providing   for   the  construction 
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of  local  improvements  and  the 
making  of  assessments  therefor. 

Section  666  provides  that 
"  nothing  contained  in  the  two 
preceding  sections  shall  be  con- 
strued to  apply  to  any  work  of 
ordinary  repairs  or  maintenance, 
and  all  works  or  improvements 
constructed  under  the  said  sec- 
tions shall  thereafter  be  kept  in 
a  good  and  sufficient  state  of 
repair  at  the  expense  of  the  *  * 
.  city  *  *  generally." 

Held,  that  what  the  legisla- 
ture contemplated  was  that  the 
initial  cost  of  the  construction 
of  the  local  work  or  improve- 
ment should  be  borne  by  the 
owners  of  the  property  benefited 
by  it,  but  that  they  should  not 
be  responsible  for  the  keeping 
of  it  in  repair,  that  duty  being 
cast  upon  the  municipality 
generally,  and  that  when  it 
should  become  necessary  to  I'e- 
construct  the  work  or  improve- 
ment, the  cost  of  doing  so  should 
be  defrayed  by  the  owners  of 
the  property  benefited  by  the 
work  of  reconstruction. 

Hdd,  also,  that  this  duty  to 
repair  is  imposed  upon  the 
municipality  for  the  benefit  of 
those  at  whose  expense  the  work 
or  improvement  has  lx?en  made ; 
and  is  not  to  be  confounded 
with  the  general  duty  to  repair, 
which  is  one  towards  the  public. 

Hehl,  also,  that  this  duty  ends 
when  it  becomes  necessary  to 
reconstruct  the  work  or  im- 
provement, and  that  whenever 
it  is  in  such    a  condition  that 


practical  men  would  say  of  it 
that  it  is  worn  out  and  not 
worth  repairing,  no  order  for 
repair  can  be  made  under  the 
amendment  to  s.  666  contained 
in  s.  41  of  62  Vict.,  sess.  2,  ch. 
26. 

Semble,  that  if  the  dilapidated 
condition  of  the  pavement  were 
due  to  the  municipality  having 
in  the  past  neglected  the  duty 
to  repair,  the  result  would  be 
different,  the  Amending  Act  of 
1899  being  applicable  to  cases 
where  the  breach  took  place 
before  it  was  passed.  Re  Med- 
land  and  City  of  Toronto,  243. 

8.  By-law — License — Delega- 
tion of  Power  to  Cancel,] — A 
municipal  corporation  cannot 
delegate  to  a  board  of  health 
power  to  cancel  a  license  which 
it  may  have  under  62  Vict.,  2nd 
sess.,  ch.  26,  s.  37  (2)  (O.).  Re 
Foster  and  tJie  Corporation  of 
the  City  of  Hamilton,  292. 

9.  By-law-Transient  Traders 
Sale — Trading  Stamps — Con- 
viction— R.S.O.  ch.  2'2r],  H,  5SJ, 
s.ss.  oO,  SL]  —  The  defendant 
arranged  with  various  retail 
merchants  that  each  should  re- 
ceive from  him  trading  stamps 
the  property  in  which,  how- 
ever, was  to  remain  in  him,  and 
should  pay  him  fifty  cents  per 
hundred  stamps,  and  give  one 
to  each  customer  for  every  ten 
cents  of  cash  purchases,  while 
the  defendant  should  advertise 
the  merchants  in  cerCkin  direc- 
tories and  otherwise.     A  blank 
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space  was  left  in  these  direc- 
tories for  pasting  in  such  stamps, 
and  every  customer  who  brought 
to  the  defendant  one  of  the  dir- 
ectories with  a  fixed  number  of 
stamps  pasted  in  was  entitled  to 
receive  in  exchange  any  article 
he  might  select  out  of  an  assort- 
ment .of  goods  kept  in  stock  by 
the  defendant.  Apart  from  this 
the  goods  were  not  for  sale  : — 

Held,  that  these  transactions 
did  not  constitute  a  selling  or 
offering  for  sale  by  the  defend- 
ant within  the  meaning  of  a 
municipal  by-law,  passed  under 
R.S.O.  ch.  223,  s.  683,  ass.  30,  31. 
RegvYva  v.  Laihgley,  295. 

10.  By-laws  CreatiTig  Debts — 
Local  iTYiprovement  Debt — Vali- 
dity of  tJie  By-Uiw — Directory 
Provision — R.S.O,  ch.  '223,  ss, 
SSi  (10)  (d),  68o  (^).]— The 
provision  in  R.S.O.  ch.  223,  s.  685 
(2),  that  it  shall  be  sufficient 
to  state  in  any  by-law  for  bor- 
rowing money  on  the  credit  of 
a  municipality,  that  the  amount 
of  the  general  debt  of  the  muni- 
cipality as  therein  set  forth  is 
exclusive  of  the  local  improve- 
ment debts  secured  by  special 
Acts,  rates,  or  assessments,  is 
merely  directory,  and  the  omis- 
sion to  observe  it  is  not  fatal  to 
a  by-law  otherwise  valid  on  its 
face.  Ward  v.  Municipal  Cor- 
poratioii  of  Tormi  of  Welland, 
303. 

11.  Notice  of  Action — Defec- 
tive Sideivalk — Particulars.] — 
A   notice  of    action   against   a 


municipal  corporation  of  a  claim 
arising  out  of  a  defective  side- 
walk is  sufficient  if  it  states  the 
cause  of  the  accident  together 
with  the  name  of  the  street  and 
the  particular  side  of  the  street 
and  reasonable  information  as  to 
locality  so  as  to  enable  the  cor- 
poration to  investigate.  It  is 
not  necessary  to  mention  the 
exact  locality.  McQuillan  v. 
Municipal  Council  of  Town  of 
St.  Marys,  401. 

12.  Administration  of  Justice 
-Detection  of  Crime -Constables 
Services  and  Expenses — Pay- 
ment  for — Certified  Account— 
R.S.O.  ch.  101,  8.  i^.]— The  gist 
of  section  12  of  RS.O.  ch.  101, 
is  to  empower  a  Warden  and 
County  Attorney  to  authorize 
any  constable  or  other  person  to 
perform  special  services  not 
covered  by  the  ordinary  tariff, 
which  are  in  their  opinion  neces- 
sary for  the  detection  of  crime 
or  the  capture  of  persons  be- 
lieved to  have  committed  serious 
crimes,  and  to  do  so  upon  the 
credit*  of  the  coimty,  and  so  to 
render  the  county  liable  for  the 
payment  for  such  special  ser- 
vices, and  that  whether  the 
account  is  certified  by  the  War- 
den and  County  Attorney  as 
required  by  the  said  section  or 
not.  Sills  V.  Corpm^ition  of 
County  of  Lennox  and  Adding- 
ton,  512. 

13.  Municipal  Election — 
Qualification  of  Alderman — 
Title   by   Possession — "Partly 
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Free/told  and  Partly  Leasehold  " 
— Meaning  of.] — In  quo  war- 
ranto  proceedings  under  the 
Municipal  Act,  it  is  permissible 
to  join  two  or  more  persons  in 
the  one  motion  only  when  the 
grounds  of  objection  apply 
equally  to  both. 

Where,  therefore,  the  ground 
of  objection  was  as  to  the  quali- 
fication of  two  aldermen,  which 
was  separate  and  distinct,  the 
joining  of  the  two  in  one  motion 
was  held  to  be  improper. 

Property  which  had  been  in 
the  undisputed  possession  of  an 
elected  candidate  for  fourteen 
years,  he  paying  no  rent  nor 
giving  any  acknowledgment  of 
title  thereto,  his  title  being 
admitted  by  the  previous  owner, 
who  a  few  days  after  the  elec- 
tion executed  a  conveyance 
thereof  to  him,  was  held  to  con- 
stitute a  sufficient  qualification. 

The  qualification  which  by 
section  76  of  the  Municipal  Act 
is  allowed  to  be  "  partly  free- 
hold and  partly  leasehold,"  is 
satisfied  by  half  the  amount 
being  freehold  and  half  lease- 
hold. Reg.  e.r  ret.  Biirnham  v. 
Hagerman  and  Beamish^  636. 

Lifweriny  Grade  to  Highway 
—  A  rhltratorfi  —  Power  of 
Avuf rding  Compen na t  ion  to 
Landowner.] — See  ARBITRATION 
AND  Award,  1. 

Police  Magistrate  —  Accom- 
niodation  —  Stationery.]  —  See 
Police  Magistrate. 

Elect  ric  Ra  ilw<  i  y — Rail  way 


Cmnmittee  of  Privy  Couneil — 
Right  of  Way — Juy^-dictioii — 
Injunction.] — See  Railways,  1. 

Ditclies  and  Watercourses — 
Engineer  —  Appointment  of — 
Avxird  —  Revocation  of  Ap- 
pointment  —  Consent  of  Rate- 
payer.]—  See  Ditches  and 
Watercourses  Act. 

County  Council — Appeal 
from  By-law  of  ToumshipCovM- 
cil  —  Altering  Boundari/'s  "qf 
School  Section.] — Se^  Public 
Schools,  2. 

Erection  of  Buildings — By- 
law  Authirrizing  Contract  — 
Waiver.] — See  Contract,  3. 


NEOLIOENCE. 

Trespaf^s — Dangerous  A rticle 
near  Hixfhway  —  In  fa  nt.]  — 
Plaintiff,  a  boy  of  twelv^e  years 
of  age,  passing  along  the  high- 
way entered  upon  defendants 
property,  which  adjoined  it,  and 
taking  a  fog  signal  out  of  a  box 
on  a  hand  car  standing  there, 
struck  the  fog  signal  with  a 
stone  when  it  exploded  injuring 
him  : — 

Held,  that  the  defendants 
were  not  liable. 

Judgment  of  Armour,  C.J., 
at  the  trial,  affirmed.  McShans 
V.  77ie  Toronto,  Hamilton  and 
Brure  R.  W.  Co.,  185. 

Infant  playing  on  Highuxiy 
— Accident.] — See  Municipal 
Corporations,  4. 
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Railwity — CulveH — Duty  to 
Fence.'] — See  Railways,  3. 

Fiyremnn  —  Evidence   of.]  — 
See  Master  a^d  Servant,  2. 


NOTICE. 

SaU  of  Liind — Unregistered 
Agreement — See  Registry 
Laws. 


NOTICE  OF  ACTION. 

Man icipal  Corpora t ion — De- 
fective Sidew((  Ik  —  Locality.] — 
See  Municipal  Corporations, 
11. 


ONirS  OF  PBOOF. 

Undue  Influence  —  Parent 
<md  Child  —  G ift  —  Prcf^n  nip- 
tion.] — See  Gift. 

See  Patent  of  Invention,  1. 

"   Fraudulent    Convey- 
ance. 


PARENT  AND  CHILD. 

Fid  lie  ia  ry  Relat  io  nt^h  ip — In  - 
fi  u.en  ce — Prcs  a  mptio  n  —  G  ift — 
Onu,H.] — See  Gift. 


PARTIES.  I 

Joi n t Cove iki  n tees  i n  rest ra  i n t 
of  Trade.] — See  Covenant. 


PATENT  FOR  INVENTION. 

1.  Process  and  Product — 
Purchaser  of  Articles  Infring- 
ing— Profits  and  Damages — 
A  ccou  n  ts — High   Co  u  H — Fi  md 


Court  of  Apj)eal — Deference  to 
Other  Courts — Onus  of  Proof] 
— A  patent  granting  the  exclu- 
sive right  of  making,  construct- 
ing, using  and  selling  to  others 
to  be  used,  an  invention  as  des- 
cribed in  the  specifications  set- 
ting forth  and  claiming  the 
method  of  manufacture  protects 
not  only  the  process  but  the 
thing  produced  by  that  process, 
and  an  action  will  lie  against 
any  person  purchasing  and  using 
ai-ticles  made  in  derogation  oif 
the  patent  no  matter  where  they 
came  from :  and  although  the 
plaintiff  cannot  have  both  an 
account  of  profits  and  also  dam- 
ages against  the  same  defendant, 
he  may  have  both  remedies  as 
against  different  persons  (e.g., 
maker  and  purchaser)  in  respect 
of  the  same  article. 

A  keeping  of  the  accounts 
pending  the  action  against  the 
importers  does  not  operate  as  a 
license  to  justify  the  sale  of  the 
articles ;  it  is  only  an  expedient 
to  preserve  the  rights  of  all 
parties  to  the  close  of  the  litiga- 
I  tioiL 

As  the  infringing  articles  were 
manufactured  in  the  United 
I  States  and  brought  into  Canada 
for  sale,  there  was  sufficient 
evidence  given  that  they  were 
made  according  to  the  plaintift"s 
process  to  tlirow  the  onus  on 
the  defendants  of  showing  the 
contrary. 

Although  the  High  Court 
may  be  a  final  Court  of  Appeal 
it  wall  defer  to  previous  cases 
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decided  affirming  the  validity  of 
a  patent  and  follow  the  Court 
of  Appeal  in  refusing  to  disturb 
a  decision  in  the  Exchequer 
Court, 

Earlier  and  later  American 
cases  commented  on.  Toronto 
Aue/r  Light  Company  (Ltd.)  v. 
Collins,  18. 

2.  Subsequent  Patent  —  hn- 
provement  on  First  Patent — As- 
signee of  First  Patent — Rights 
of.'] — The  defendant  and  another, 
who  had  acquired  by  assignment 
from  the  inventor  a  patent  for 
making  fuel  from  garbage,  etc., 
assigned  to  the  plaintiff  one- 
third  interest  therein  and  all 
improvements  and  amendments 
thereto,  it  being  also  contem- 
plated that  the  invention  could 
and  would  be  utilized  for  mak- 
ing gas.  The  defendant  subse- 
quently procured  a  patent  for 
making  gas  from  such  garbage, 
etc.,  the  ingredients  used  in  the 
production  under  the  second 
patent  being  the  same  or  the 
equivalents  of  those  used  under 
the  first  patent,  any  alleged 
change  therein  being  designed 
merely  to  enable  the  defen(|ant 
to  appear  to  employ  different 
materials,  while  in  substance  and 
effect  the  same ;  his  dealings 
also  with  the  plaintiff,  afterr  he 
had  procured  the  second  patent 
were  on  the  footing  that  the 
plaintiff  was  to  have  the  same 
interest  therein  as  in  the  first 
patent. 

A  claim  by  the  plaintiff  that 


he  was  entitled  to  the  benefit  of 
the  second  patent  as  an  improve- 
ment within  the  meaning  of  the 
first  patent  undej  the  terms  of 
the  assignment  was  upheld. 

It  was  not  necessary  that  the 
second  patent  should  have  been 
an  infringement  of  the  first  one 
to  enable  the  plaintiff  to  claim 
it  as  an  improvement,  the  word 
"improvement"  within  the 
meaning  of  the  assignment  not 
being  used  in  a  technical  sense 
nor  as  having  any  defined  legal 
meaning,  but  according  to  its 
popular  use,  for  the  parties  were 
dealing  not  with  a  particular 
composition  described  in  the 
first  patent  but  with  the  de- 
velopment of  the  central  idea 
underlying  it.  Watson  v. 
Harris,  134. 


PENALTY. 

Ses  Contract,  1. 

Breach  of  Fire  Limits  By -law. 
— Right  of  Action,] — See  Muni- 
cipal Corporations,  3. 


POLICE  IQLOISTRATE. 

"  Police  Offi.ce  "  —  Municipal 
Corporation  —  Accommodatiwi 
— Stationery.] — The  police  mag- 
istrate of  a  town  cannot  require 
the  municipal  corporation  to 
provide  facilities  for  the  trans- 
action of  business  not  strictly 
appeitaining  to  his  office  of 
police  magistrate,  such  as  busi- 
ness relating  to  an  adjoining 
county  of  which  he  is  a  justice 
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of  the  peace,  nor  'is  he  entitled 
to  a  private  office  in  addition  to 
a  public  one.  It  is  suflScient  if 
a  suitable  xoom  or  chamber  for 
a  police  office  is  provided  in  any 
building  belonging  to  the  muni- 
cipality (in  this  case  the  council 
chamber)  although  by  doing  so 
the  hours  for  the  transaction  of 
police  bnsiness  may  be  limited. 

A  municipal  corporation  is 
liable  to  a  police  magistrate  for 
a  claim  for  stationery,  although 
extending  beyond  a  year.  Mit- 
chell V.  Corporation  of  Town  of 
PeTYihrolce,  348. 


PBACnCE. 

Proceedings  by  Chief  of  Police 
to  Enforce  By-la^v — Style  o/.]- 
tiee  Sessions,  2. 


PBDf  CIFAL  AKD  AOEHT. 

Sale  of  Land — Land  Agent 
—  ComtnissioTi.]  —  The  defen- 
dant, knowing  that  the  plaintiff 
was  a  land  agent,  arranged  with 
him  to  procure  a  purchaser  for 
his  house  and  lot  at  a  named 
price.  Through  the  plaintiff's 
intervention  a  proposed  .pur- 
chaser was  procured  and  a  pur- 
chase discussed.  Subsequently, 
and  as  a  result  of  the  discussion, 
a  lease  was  entered  iijto  of  the 
premises  for  three  years,  with  a 
collateral  agreement  giving  the 
purchaser  the  option  of  purchas- 
ing within  a  year,  which  he 
exercised  : — 

Held,  that  the  plaintiff  was 
entitled  to  his  commission  from 


the  defendant.    Moi^mn  v. Burn- 
side,  438. 

Insurance  Company — Local 
Agent  —  A  utiiority.]  —  See  In- 
surance, 6. 


PRIHCIFAL  AND  SUEETT. 

Indorsing  before  Payee.] — See 
Bills  of  Exchange  and  Pro- 
missory Notes,  1. 


PEOHIBITION. 

Division  Courts  —  Exami- 
nation of  Judgment  Debtor — 
Government  Ojffudal — Order  for 
Paynfient  —  Committal.]  —  A 
County  Court  Judge  has  juris- 
diction under  R.S.O.  ch.  60,  s. 
247,  as  amended  by  61  Vict., 
ch.  15,  s.  4  (O.),  in  an  action  in 
a  Division  Court  after  the  ex- 
amination of,  and  an  order  for 
payment  by,  a  judgment  debtor 
who  is  a  Government  official,  to 
commit  him  for  default  in  pay- 
ment, although  he  has  no  other 
source  of  income  than  his  official 
salary. 

Prohibition  refused.  Re  Hyde 
and  Cavan,  189. 


PUBLIC  SCHOOLS. 

1.  Trustee — Residence,] — The 
defendant,  a  life  tenant  of  a 
farm,  in  the  township  of  Albion, 
lived  on  it  from  1888  until  1894, 
when  he  rented  it  to  his  son  and 
went  to  live  with  his  wife  and 
family  on  a  farm  owned  by  his 
wife,  in  the  township  of  Cale- 
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don,  where  he  continued  to  live 
until  1898,  when  the  son  having 
given  up  possession  of  the  Albion 
farm,  he  took  possession  of  it, 
to  enable  him  to  work  it,  sleep- 
ing in  the  house,  and  occasionally 
visiting  his  wife  and  family  who 
remained  in  Caledon,  and  re- 
maining there  over  night,  while 
the  wife  occasionally  visited  him, 
staying  a  couple  of  weeks: — 

Held,  that  the  defendant's 
place  of  residence  was  where  his 
wife  and  family  lived,  and  he 
was  therefore  not  a  resident 
within  the  township  of  Albion 
i^o  as  to  qualify  him  as  a  trustee 
of  a  school  section  within  that 
township  to  which  he  had  been 
elected  :  but  as  the  granting  of 
the  order  for  a  quo  warranto 
was  in  the  discretion  of  the 
Court,  and  the  term  of  the  de- 
fendant's office  would  expire 
before  the  issue  could  be  tried, 
the  motion  was  dismissed  with- 
out costs. 

Subs.  8  of  s.  14.  of  RS.O. 
ch.  292,  providing  for  an  investi- 
gation as  to  the  election  by  the 
inspector  would  not  of  itself  pre- 
vent the  granting  of  such  order. 
Rfy.  (\i:  rel.  Hovan  v.  Erann,  448. 

2.  (\)vnfij  Cou.iwil — Appeal 
from  TotrD.-ildp  Biplaw — Alter- 
ation of  Hrliool  Section — Ap- 
piti n intent  of  A  rhitrators — i>/.s- 
vreiion—R.kO.  eh.  J9.J,  s.  J9, 
N.s.  J.]—  Tlie  provisions  of  s.s.  3 
of  s.  89  of  the  Public  Sch(X)ls 
Act,  R.S.O.  ch.  292,  whereby  a 
county     council     may    appoint 


arbitrators  to'  hear  an  appeal 
against  a  by-law  of  a  to\^^l8hip 
council  altering  the  boundaries 
of  a  school  section  are  permis- 
sive, not  imperative. 

Judgment  of  Armour,  C.J., 
reversed.  Re  Wooliver  and  tlue 
Corporation  of  tlie  Count y  of 
Kent,  606. 


QUO  WABBAlfTO. 

Proximate  Ejcjnfy  of  Office — 
Dismissal.  ]  —  See  Public 
Schools,  1. 

Man  ieipa  I  Elect  ion  s — Join  - 
dsr  of  Parties.] — ^Se^^  Municipal 
Corporations,  13. 


RAILWAYS. 

1.  Order  of  Raiimfy  Com- 
mittee of  Privy  Council  of 
Canada — Janet  ion  of  Electric 
Railway  mith  Canadian  Pacific 
Railway  —  Laying  Switch  on 
Highicay — Power  to  Authorize 
—  Co nsent  of  Man  ici/xd  ity  -^ 
Ejrpropriation  of  Right  of  Way 
— Inj an ct ion — Enforceme n t  of 
Agreement.]  —  The  defendants 
were  a  company  incorporated 
under  statutes  of  the  Province 
of  Ontario,  operating  an  electric 
railway  upon  Yonge  Street, 
between  the  town  of  Newmarket 
and  the  city  of  Toronto,  with  its 
southern  terminus  in  the  north- 
em  part  of  the  city,  a  few  yanls 
north  of  the  Canadian  Pacific 
Railway  lines.  By  oitler  of  the 
23rd  November,  1899,  the  Rail- 
wav   Committee   of   the    Priw 
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Council  of  Canada,  reciting  the 
consent  of  counsel  on  behalf  of 
the  corporation  of  the  city  of 
Toronto,  approved  of  the  defen- 
dants  connecting    their    tracks 
with  the  tracks  of  the  Canadian 
Pacific  Railway  by  means  of  a 
switch,   as    shewn   on    a    plan 
annexed  to  the  order,  and  on  the 
conditions  impased  by  the  order: 
Held,    that    the    defendants 
had  not  the  right,  without  the 
authority  or  consent  of  the  city 
corporation,  to  occupy  or  expro- 
priate or  otherwise  to  force  their 
way  over  a  pait  of  Yonge  Street 
within  the  limits  of  the  city  so 
as   to   enter   the   lands   of   the 
Canadian  Pacific  Eailway  Com- 
pany  and   make   the   proposed 
junction.       The     order    of    the 
Railway   Conmiitt^^e  was  to  be 
regarded   as  dealing  only  with 
the  mode  of  junction  or  union, 
and  not  as  professing  to  expro- 
priate a  right  of  way  over  the 
highway.      And  the  consent  of 
counsel  for  tlie  city  corporation, 
when  before  the  Railway  Com- 
mittee, was  to  be  viewed  in  the 
same  way.     Section  173  of  the 
Railway  Act  of  Canada  does  not 
give    the    Railway    Committee 
power  to  expropriate  land  or  to 
deal  with  the  right  of  property. 
The  protection  of  the  crossing 
or  junction  is  the  object  of  the 
Committee,  which  has  to  approve 
of  the  place  and  mode  thereof, 
and  which  is  not  concerned,  so 
far  as  this  section  applies,  with 
how  the  railways  arrive  at  the 
point  of  union. 


'Held,  also,  that  the  defendants 
had  not,  by  virtue  of  any  statute 
or  agreement,  viewing  their  road 
as  a  mere  street  railway,  the 
right  to  expropriate  the  right  of 
way;  and  even  if  their  road  was 
a  railway  within  the  meaning 
of  the  Railway  Act,  section  183 
was  not  applicable,  for  the  pro- 
position here  was  not  to  carry 
the  tracks  "  along  an  existing 
highway;"  and  they  could  not 
avail  themselves  of  section  187, 
for  the  provisions  of  law  appli- 
cable to  the  taking  of  land  by 
the  company  had  not  been 
complied  with. 

The  plaintiffs  were  therefore 
entitled,  without  derogation  of 
the  order  of  the  Railway  Com- 
mittee, to  an  injunction  restrain- 
ing the  defendants  from  effecting 
the  proposed  junction  by  the 
method  shewn  on  the  plan. 

By  an  agreement  made 
between  the  plaintiffs  and  de- 
fendants, the  defendants  agreed 
that,  upon  receiving  at  any  time 
twenty-four  hours'  notice  from 
the  plaintiff's'  engineer,  they 
would  cease  running  their  cars 
by  electricity  on  the  portion  of 
Yonge  Street  within  the  city 
limits : — 

Hdd,  that,  nothing  having 
occurred  to  operate  as  a  waiver 
by  the  plaintiffs  of  this  term  of 
the  agreement,  and  the  notice 
having  been  duly  given,  the 
plaintiffs'  were  entitled  to  an 
injimction  restraining  the  defen- 
dants from  propelling  their  cars 
by  electricity  within  tlie  limits- 
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of  the  city.     City  of  Toronto  v. 
Metropolitan  RW,  Co.,  367. 

2.  Tolls  Not  Fixed  by  Oover- 
nor-Qeneral — Penalty  —  Right 
to  Revolver  Back — 51  Vict.,  ch. 
^P,  8.  227  (D)— County  Court 
Appeal — Setting  Down — R.S.O. 
ch.  55,  8.  57—Cmi8.  Rule,  795.] 
— The  fact  that  a  railway  com- 
pany has  not  had  its  tolls 
approved  by  the  Governor- 
General  under  51  Vict,  ch.  29, 
s.  227  (D),  does  not  in  itself 
entitle  a  passenger  who  has  paid 
such  tolls  to  recover  three  times 
the  amount  under  section  290, 
in  the  absence  of  evidence  that 
the  fares  charged  were  unreason- 
able or  excessive ;  nor  is  such 
passenger  entitled  to  recover 
back  the  amount  so  paid  by  him 
as  paid  under  a  mistake  of  fact, 
where  it  was  such  as  in  equity 
and  good  conscience  he  ought 
to  have  paid. 

Neither  R.S.O.  ch.  55,  s.  57, 
nor  Cons.  Rule,  795,  prohibit  a 
County  Court  appeal  being  set 
down  to  be  heard  for  a  sitting 
of  the  Divisional  Court,  com- 
mencing within  thirty  days 
from  the  decision  complained  of. 
Lees  V.  Ottawa  and  New  York 
R.  W.  Co..  567. 

3.  Culvert — Duty  to  Fence- 
Negligence.] — A  natural  water- 
course, which  flowed  through  a 
culvert  under  a  railway  track, 
dried  up  in  the  summer,  and  to 
prevent  cattle  from  passing 
through  it  the  railway  company 
had  placed  gates  in  the  culvert, 
which   they  neglected   to   keep 


up,  and  by  reason  of  the  ab- 
sence thereof,  of  which  the 
company  was  duly  notified,  the 
plaintift^s  cattle,  which  were 
lawfully  pasturing  in  a  field  on 
one  side  of  the  track,  got  through 
the  culvert  into  a  field  on  the 
other  side  of  the  track,  and 
from  thence  on  to  the  railway 
track,  where  they  were  injured : 
Held,  that  the  defendants 
were  bound  to  keep  the  water- 
course, as  part  of  their  railway, 
properly  fenced,  and  were  liable 
for  the  damages  sustained  by 
the  plaintiff.  James  v.  Grrand 
Trunk  RW.  Co.,  612. 

4.  Mortgage — Conveyan4^e  of 
Equity  by  Mi/rtgagor — Expro- 
priation  Proceedingn- — Right  of 
Mortgagor  to  Notice  of.]  A 
mortgagor  who  has  conveyed 
his  equity  of  redemption  subject 
to  the  payment  of  the  mortgage 
is  not  entitled  to  notice  of 
expropriation  proceedings  taken 
by  a  railway  company  with 
regard  to  the  mortgaged  lands ; 
and  the  absence  of  such  notice 
does  not  constitute  any  defence 
to  an  action  brought  against 
him  by  the  mortgagee  on  a 
covenant  to  pay  the  mortgage 
money.     Farr  v.  Howell,  693. 

Street  Railway — Frightening 
Horses — Duty  of  Motor  Man,] 
— See  Street  Railway. 


BAUWAT  COMPAHT. 

1.  Carriage  of  Goods — Co?i- 
d  it  ion  Limiting  Liability  for 
Loss— 51    Vict,  ch.    29   (Z).>— 
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Canadian  Company — Part  of 
Line  in  Foreign  Country.] — 
The  Railway  Act  of  Canada  is 
not  Applicable  to  a  i^ilway 
situate  in  a  foreign  country, 
though  operated  by  a  company 
incorporated  by  or  under  the 
authority  of  the  Parliament  of 
Canada. 

Therefore,  where  goods  ship- 
ped from  Scotland  to  be  deliver- 
ed at  Portland,  Maine,  U.S.,  to 
the  Grand  Trunk  Railway 
Company,  and  by  that  company 
to  be  forwarded  thence  to  the 
plaintiffs  at  Toronto,  were  des- 
troyed by  fire  on  the  line  of  that 
company  in  New  Hampshire, 
U.S.,  by  negligence  from  which 
they  were  protected  from  lia- 
bility by  the  terms  of  the  con- 
tract for  carriage: — 

Heldy  that  the  provisions  of 
sec.  246  of  51  Vict.  ch.  29  (D.), 
disabling  a  railway  company 
from  relieving  itself  from  lia- 
bility for  its  own  negligence  or 
that  of  its  servants,  were  not 
applicable  to  the  defendants' 
contract;  and  an  action  to  re- 
cover damages  for  the  loss  of 
the  goods  failed.  Macdovald  v. 
Grand  Trnink  RW.  Co.,  663. 

See  Assessment  and  Taxes,  1. 


EECEIVEE. 

1 .  Mortgage  —  Pu  rch  ase  r  of 
Eq itity — Covenan t  to  Indem- 
nify.]— A  judgment  creditor  of 
a  mortgagor  upon  covenants  in 
the  mortgage  cannot   obtain  a 


receivership  order  to  enforce 
payment  by  a  purchaser  of  the 
equity  who,  on  purchasing,  has 
agreed  to  assume  and  pay  the 
mortgage,  though  he  sue  and 
make  the  application  on  behalf 
of  himself  and  all  other  credi- 
tors of  the  mortgagor.  Palmer 
V.  McKnight,  306. 

2.  Life  Policy — Security  for 
Money— R.S.O.  ch.  77,  8.  18.]— 
The  plaintiffs,  judgment  credi- 
tors, were  held  entitled  to  a 
receivership  order  in  respect  to 
the  defendant's  interest  in  a  fully 
paid  up  life  policy  which  he  had 
assigned  to  the  plaintifls  as 
security,  reserving  to  himself  the 
cash  surrender  value  of  the 
bonus  additions. 

A  paid  up  policy  is  a  "secur- 
ity for  money"  within  R.S.O. 
ch.  77,  s.  18,  "The  Execution 
Act."  Canadian  Mutual  Loan 
and  Investment  Co.  v.  Nisbet, 
562. 


EEGISTEY  LAWS. 

Will  —  Annuity  —  Un- 
registered Agreement  Creating 
Charge  on  Land —  Notice  — 
Registry  Act  R.S.O.  ch.  136,  e. 
87.]  —  A  testator  by  his  will 
directed  his  executors  to  pay  his 
widow  an  annuity  for  the  sup- 
port and  maintenance  of  one  of 
his  sons  until  he  became  of  age; 
and  he  also  directed  that  if  there 
were  not  sufficient  funds  there- 
for, it  was  to  be  a  charge  on 
separate  parcels  of  land  severally 
devised   to   three   of   his  other 
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sons.  There  were  sufficient 
funds  in  the  executors*  hands 
for  the  payment  of  the  annuity, 
but  by  an  agreement,  for  valu- 
able consideration,  made  between 
the  widow  and  the  devisees  of 
the  lands,  it  was  agreed  that  the 
annuity  should  not  be  paid  out 
of  the  moneys  but  should  be  a 
charge  upon  the  lands,  the  inten-  ■ 
tion  being  that  the  moneys  | 
should  be  kept  in  hand  for  the ! 
payment  of  a  legacy  payable  to 
the  tirat  named  son  on  his  at- 
taining his  majority.  A  sale 
was  subse(juently  made  by  one 
of  the  sons  of  the  parcel  of  land 
devised  to  him,  the  purchaser 
being  informed  as  to  an  agree- 
ment having  been  entered  into 
with  reference  to  the  annuity, 
but  being  at  the  same  time  told 
that  it  in  no  way  affected  the 
land,  merely  creating  a  personal 
obligation  to  pay  the  annuity, 
and  he  made  no  further  inquiry 
with  regard  to  it: — 

Held,  that  the  purchaser  could 
not  be  deemed  to  have  purchased 
the  land  with  actual  notice  of 
the  contents  of  the  agreement 
so  as  to  Ix*  affected  thereby. 
CooUdije  V.  NcIhoo,  646. 


Rule  1074,  dealing  with  the 
question  of  indemnity  of  the 
defendant  in  replevin  proceed- 
ings, is  the  Statute  48  Vict.  ch.  . 
13,  s.  8  (O.)  imported  into  the 
Rules,  and  does  not  give  an  in- 
dependent cause  of  action^ 
merely  adding  another  condi- 
tion to  the  replevin  bond  re- 
quired to  be  taken  by  the 
sheriff.  Harper  v.  Toronto 
Type  Foundry  Co.,  422. 


EEMEDY. 

See  Contract,  1. 


EEPLEVIH. 

/ n  d em  n  I  f  y  of  I) efe  nd((  n  f 
-  —  Re^Acvi  li  Bimd-  -(Urnt^oUdated 
Rale  1074.]-  -The   Consolidated 


EESIDEHCE. 

School  Trustee.] — See  Public 
Schools,  1. 


RES  JUDICATA. 

Reported  Beaton ^  for  Judy- 
ment  —  Prenuiture  Action  — 
Secovd  Action  far  Some  CauHe.\ 
— See  Estoppel. 


EESTEAIHT  OF  TEADK 

See  CON'TRACT,  1. 


EEVEHIJE. 

1.  SucceHHion  Duty  —  R.S.O. 
ch..24 — Bitnh  Deposit  Receipts — 
Foreign  Dom  idle.] — Succession 
duty  is  payable  upon  deposit 
receipts  issued  by  Imnks  in  this 
Province,  payable  here  to  a 
person  whose  domicile  was  in  x 
foreign  country  at  the  time  6i 
his  death.  A.G.  of  Province  of 
Ontario  v.  i\virm(r///340. 
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EULES  OF  COUBT. 

Cans.  Rule  1130.] — 8ee  Muni- 
cipal Corporations,  5. 

Co-m.  Rule  796.]— See  Rail- 
ways, 2. 

Cons.  Rule  1074.]— See  Rep- 
levin. 


SALE  OF  GOODS. 

1.  ETigine  —  Warranty  for 
Return  of  Article.] — Where  in  a 
contract  for  the  sale  of  a  gaso- 
line engine  and  tank  there  was 
a  warranty  that  if  the  engine 
would  not  work  well,  notice 
thereof  was  to  be  given  to  the 
defendants,  stating  wherein  it 
failed,  and  giving  a  reasonable 
time  to  get  to  it  and  remedy 
the  defect,  and  if  such  defect 
could  not  be  remedied,  the  en- 
gine was  to  be  returned  to  the 
defendant  and  a  new  engine 
given  in  its  place  : — 

HeJxly  that  the  plaintiffs  rem- 
edy under  such  warranty  was 
for  the  return  of  the  engine 
and  its  replacement  by  another 
engine,  and  not  for  damages  for 
breach  of  warranty.  Hainilto^n 
V.  Northey  Manufacturing  Co., 
468. 

2.  Specific  A  rtirle —  Warran- 
ty— Parol  Evidence.] — Under  a 
written  contract  for  the  sale  by 
d; 'scription  of  a  specific  article, 
namely,  a  gasoline  engine  with 
a  pump  standard,  it  not  being 
pretended  that  it  did  not  answer 
8U«:h  description,  such  contract 
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must  be  taken  to  cover,  as  it 
purported  to  do,  the  whole  con- 
tract between  the  parties,  and 
parol  evidence  is  not  admissible 
to  shew  a  warranty  made  prior 
to  the  entering  into  bf  the  con- 
tract which  is  inconsistent  with 
the  written  warranty,  as  it  would 
be  allowing  the  admission  of  pa- 
rol evidence  to  control,  vary,  add 
to  or  subtract  from  the  written 
contract;  and  statements  alleged 
to  have  been  made  by  the  ven- 
dors, and  acted  on  by  the  pur- 
chaser, to  the  effect  that  the 
engine  would  pump  sufficient 
water  for  a  certain  number  of 
horses  and  cattle  were  not  such 
as  to  constitute  a  separate  and 
independent  collateral  agree- 
ment, and  admissible  in  evidence 
as  such.  Northey  Manufacture 
ing  Co.  v.  Sanders,  475. 

3.  Sale  of  Goixls-R.S.O.  ch, 
loO— Factors  Art— ''Agent"— 
''Entrusted "  —  Innocent  Par- 
chafer.] — The  word  "  agent "  re- 
ferred to  in  R.S.O.  (1897)  ch. 
150,  "An  Act  respecting  con- 
tracts in  relation  to  goods  en- 
trusted to  agents,"  means  one 
who  is  entrusted  with  the  pos- 
session as  agent  in  a  mercantile^ 
transaction  for  the  sale,  or  for 
an  object  connected  with  the 
sale  of  the  property. 

And  an  agent  who  has  ob-^ 
tained  possession  of  certain  lum- 
ber from  the  master  of  a  vessel 
without  authority  from  ther 
owner  was : — 

Heldj  not  to  have  been  en- 
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trusted  with  the  possession,  and 
that  the  owner  was  entitled  to 
recover  the  value  of  the  lumber 
from  a  bond  fide  purchaser  from, 
and  who  had  paid  the  agent. 
Moshier  v.'Ke^min,  658. 


SALE  OF  LAND. 

Vendor  fi  and  Purchaser  s  Act 
-District  Court — Jurisdiction.] 
— See  District  Courts. 

Notice —  Unregistered  Agree- 
nment  Creati ng  Charge.]  —  See 
Registry  Laws. 

Free  Gnin  t — Locatee — Agree-, 
nnent  for  Grant  after  Patent 
las^ued  —  Validity  of]  —  See 
Crown,  2. 

Registered  Plan  —  Public 
Highway — Dedication  and  Ac- 
ceptance.]--See  Way. 

Commission — Lease  with  Op- 
tion  of  Purchase.] — See  Pjiix- 
£;ipal  and  Agent. 

•See,  also,  Vendor  and  Pur- 
chaser. 


SEPAEATE  ESTATE. 

Married  Wo  ma  n  —  Funeral 
Expenses.] — See  Husband  and 
Wife. 


SESSIONS. 

1.  A2>peal  to,  from  Order  of — 
Disminscd  of  Comphiint  —  Of- 
fence under  By -lav: — Muniri- 
2)alAct,  R.S.O.  ch.  J  J  J,  s.  551— 


R.S.O,  ch.  90,  s.  7.]— There  is  no 
appeal  to  the  Court  of  General 
Sessions  of  the  Peace  from  an 
order  of  dismissal  of  a  complaint 
for  an  offence  again.st  a  city  by- 
law^  passed  under  the  authority 
of  s.  551  of  the  Municipal  Act, 
R.S.O.  ch.  223. 

The  "  order  "  referred  to  in  s. 
7  of  R.S.O.  ch.  90,  "  The  Ontario 
Summary  Convictions  Act," 
means  an  order  against  the 
party  against  whom  the  infor- 
mation and  complaint  is  laid, 
and  does  not  include  an  order 
of  dismissal. 

Reg.  V.  Toronto  Public  School 
Board,  457. 

2.  Costs — Ta.ration  of — Jur- 
isdiction —  Formal  Order  — 
Crimimd  Code  —  55-56  Vict., 
ch.  29,  ss.  S<SO,  6\U  (D.).]— 
Where  the  chairman  of  the 
General  Sessions  of  the  Peace 
made  a  minute  of  dismissal  of 
an  appeal  from  the  conviction 
of  a  police  magistrate,  with 
costs  to  be  taxed  by  the  clerk  of 
the  peace,  but  no  formal  order 
was  drawn  up  in  pursuance  of 
such  minute: — 

Held,  that  a  certificate  of  the 
clerk  as  to  the  amount  of  such 
costs  and  a  subsequent  order  of 
the  Court  of  General  Sessions 
directing  a  distress  warrant  to 
issue  in  respect  of  the  same 
were  irregular  and  must  be 
quashed. 

If  such  formal  oi-der  had  is- 
sued the  certificate  might  have 
been  upheld,  although  tlie  appell- 
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ant  was  bound  by  recognizance 
conditioned  to  pay  them. 

Freeman  v.  Read  (1860),  9  C. 
B.N.S.  301,  specially  referred  to. 

Held,  also,  that  in  view  of  s. 
880  (e)  (/)  of  the  Criminal  Code, 
55-56  Vict.,  ch.  29  (D.),  the  for- 
mal order  might  have  been  drawn 
up  at  any  future  sittings  of  the 
Court  of  General  Sessions  and 
the  costs  included  therein  nujic 
pro  tunc  if  necessary,  the  power 
to  determine  the  amount  of  such 
costs  not  being,  as  it  is  in  Eng- 
land, confined  to  the  justices  at 
the  same  General  Sessions  at 
which  the  appeal  is  heard. 

Where  proceedings  are  taken 
by  the  chief  of  police  of  a  town 
and  in  his  name  for  an  offence 
against  a  by-law  of  the  town, 
his  name  and  not  that  of  the 
town  should  appear  throughout 
the  proceedings  as  the  informant. 

Re  Bothitrll  and  BarnHide, 
695. 


SOLICITOE. 

An^ujiiment  of  Morf(j(«je  — 
Fraud  of  Solicitor.] — See  MORT- 
GAGE, 2. 


Held,  that  the  plaintiff  having 
brought  his  action  in  this  Court, 
thereby  submitting  to  its  juris- 
diction, the  Court  would  decree 
specific  performance. 

Montgomery  v.  Riijypenshurg, 
433. 


SPECinC  PEEFOEMAHCE. 

Land  out  of  Ontario  — 
Juriiidicti(rn.] — The  plainlitf,  a 
resident  of  Buffalo,  United 
States,  agreed  in  writing  with 
the  defendant,  to  exchange  cer- 
tain land  situate  in  Buffalo  for 
land  of  the  defendant  situate  in 
Ontario;  and  brought  this  action 
for  specific  performance  of  the 
contract: — 


STATUTE  OF  LIMITATIOirS. 

See  Limitation  of  Actions. 


STATUTES. 

3oVict.  ch.80,  ss.  11,  13,(0.) 67» 

See  Company,  4. 

42  Vict.  ch.  78,  8.  7,  (O.)  679 

See  Company,  4. 

43  Vict.  ch.  28,  (I).) .380 

See  Constitutional  Law,  1. 

48  Vict.  ch.  13,  s.  8,  (O.) 423 

See  Replevin,  1. 

R.S.O.  1877,  ch.  167 164 

See  Benevolent  Societies,  1. 

R.S.O.  1887  ch.  25 54,  529 

See  Crown,  1,  2. 

51  Vict.  ch.  29,  ss.  173,  183,  187  ...367 
See  Railways,  1. 

51  Vict.  ch.  29,s.s.  227,  290,(D.)  ...567 
See  Railways,  2. 

51  Vict.  ch.  29,  s.  246,  (D.) 663 

See  Railway  Company,  1. 

55  Vict.  ch.  42,  s.  496,  s.s  10 124 

See  Municipal  Corporations,  3. 

55  Vict.  ch.  96,  (0.) 29 

See  Assessment  and  Taxes,  1. 

55-56  Vict.  ch.  29,  s.  880,  (e)  (f )  ....695 
See  Sessions,  2. 

56  Vict.  ch.  27,  s.  1,  (I).) 367 

See  Railways,  1. 

R.S.O.  ch.  24  340 

See  Revenue,  1. 

R.S.O.  ch.  29 529 

See  Crown,  2. 
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R.S.O.  ch.  51,  s.  185 542 

See  District  Courts,  1. 

R.S.O.  ch.  bo,  s.  52 172 

See  County  Court  Appeal,  1. 

R.S.O.  ch.  56,  ss.  55,  56,  57 445 

See  County  Court  Appeals,  3. 

R.8.0.  ch.  55,  s.  57 567 

See  Railways,   2 ;  County  Court 
Appeal,  2. 

R.S.O.  ch.  59,  s.  36 167 

5ee  Appeal,  1. 

R.S.O.  ch.  60,  s.  152 677 

See  DIV^SION  Courts,  2. 

R.S.O.  ch.  60,  s.  247 189 

iSee  Prohibition,  1. 

R.S.O.  ch.  77,  s.  18 562 

See  Receiver,  2. 

R.S.O.  ch.  90,  s.  7 457 

See  Sessions,  1. 

R.S.O.  ch.  101,  s.  12 513 

See  Municipal  Corporations,  12. 

R.S.O.  ch.  109,  a.  7 542 

See  District  Courts,  1. 

R.S.O.  ch.  127 579 

See  Executors  and    Administra- 
tors, 1. 

R.S.O.  ch.  129,  s.  35 86 

See  Vendor  and  Purchaser,  1. 

R.S.O.  ch.  129  s.  43 167 

See  Appeal,  1. 

R.S.O.  ch.  136,  s.  87 646 

See  Re(;istry  Laws,  1 . 

R.S.O.  ch.  146,  s.  1 573 

See  Limitations  of  A(rrioNs,  2. 

R.S.O.  ch.   147,  sees.  34,  36 122 

See  Asskjnment  and  Preferences, 
1. 

R.S.O.  ch.  150 658 

See  Sale  of  (i()ods,3. 

R.S.O.  ch.  153,  s.  11  546 

See  Lien,  1. 

R.S.O.  ch.  170,  s.  34,  s.s.  2 358 

See  L-\ndlord  and  Tenant,  2. 

R.S.O.  ch.  184,8. 366 6 

See  Municipal  Corporations,  1. 

R.S.O.  ch.  203 314 

Sec  Insurance,  2. 


R.S.O.  ch.  203,  sees.  151,  160 452 

See  Insurance,  3. 

R.8.0  ch.  203,  s.  164 154 

See  Benevolent  Societies,  1. 

R.S.O.  ch.  211, s.  3(1) 154 

See  Benevolent  Societies,  1. 

R.S.O.  ch.  223,  8.  75 636 

i5^c  Municipal  Corporations,  13. 

R.S.O.    ch.  223,    sees.    384  (10)  (d,) 

685  (2) 303 

See  Municipal  Corporations,  10. 

R.S.O.  ch.  223,  s.  460 192 

See  Municipal  Corporations,  5. 

R.S.O.  ch.  223,  sees.  458,465 262 

See  Arbitration  AND  Award,  1. 

R.S.O.  ch.  223,  s,  551 457 

See  Sessions,  1. 

R.S.O.  ch.224,  s.  583,  s.s.  14 224 

See  MuNciPAL  Corporations,  6. 

R.S.O.  ch.  223,  s.  583,  s.s.  30,  31    .295 
See  Municipal  Corporations,  9. 

R.S.O.  ch.223,  secs.664,665,666  ...  243 
See  Municipal  Corporations.  7. 

R.S..O.  ch.  224 119 

See  Assessment  and  Taxfs,  2. 

R.S.O.  ch.  224,  s.  135,  s.s.  4  (b)  ...301 
See  Assessment  and  Taxi^j,  3. 

R.S.O.  ch.245,  s.  101,;s.s.  1  and  2  .486 
See  Intoxicating  Liquors,  2. 

R.S.O.  ch.  ^,  s.  115 150 

See  Evidence,  1. 

R.S.O.  ch.245,  sees.  130,  131 267 

See  Intoxicating  Liquors,  1 . 

R.S.O.  ch.  245,  8.  141 108 

See  Municipal  Corporations,  2. 

R.S.0.  ch.  256,  sees.  5,  7,  8,  9 10 

See  Master  and  Servant,  1.  * 

R.S.O.  eh.  285,  s.  4  (1) 404 

See    Ditches    and   Watercourses 
Act,  1. 

R.S.O.  ch.  202,  s.  4,  8.s.  8 448 

See  Public  Schools,  1. 

R.S.O.  ch.  202.  8.  39,  s.s.  3 606 

See  Public  Schools,  2. 
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61  Vict.  c.  9  (O. ) 202 

See  Crown,  2. 

61  Vict.  ch.  15,  s.  4  (O.) 189 

See  Prohibition,  1. 

62  Vict.,  2nd  sess.,  ch.  26,  s.  37  (2) 
<0.) 292 

See  McNiciPAL  Corporations,  8. 

62  Vict.  c.  26,  s.  41 243 

See  Municipal  Corporations,  7. 
See,  also,  Constitutional  Law. 


STATUTORY  COHSTRUCTIOIT. 

Incon  sisfe  n  t    CI  a  a^es.  ]  —  See 
Insurance,  3. 


STREET  RAILWAY. 

Operation  of  Electinc  Gar — 
Duty  of  Motor  Man — Fright- 
ening Horses — Nonsuit.^ — It  is 
the  duty  of  a  motor  man,  operat- 
ing an  electric  car  upon  a  public 
street,  if  he  sees  a  horse  in  the 
street  before  him  that  is  greatly 
frightened  at  the  car,  so  as  to 
endanger  his  driver  or  other 
persons  in  the  street,  to  do  what 
he  reasonably  can  in  the  manage- 
ment of  his  car  to  diminish  the 
fright  of  the  horse ;  and  it  is 
also  his  duty  in  running  the  car 
to  look  out  and  see  whether,  by 
frightening  horses  or  otherwise, 
he  is  putting  in  peril  other  per- 
sons lawfully  usino^  the  street  on 
foot  or  with  teams. 

Ellis  V.  Lynn  and  Boston  S. 
R  Co.  (1893-4),  160  Mass.  341, 
applied. 

Held,  in  this  case.  Street,  J., 
dissenting,  that  the  fair  infer- 
ence from  the  evidence  was  that 
the  motor  man  saw  the  plaintiff's 


horses  were  becoming  frightened 
by  the  moving  car,  and  that  they 
were  likely  to  become  unmanage- 
able and  run  away,  and  that  he 
saw  the  signal  given  by  the 
plaintiff  and  understood  it  to  be 
a  signal  for  him  to  stop  the  car; 
and  it  was  his  duty,  under  these 
circumstances,  to  do  what  he 
reasonably  could  to  avoid  the 
obvious  danger,  and  the  case 
should  not  have  been  withdrawn 
from  the  jury.  Myers  v.  Brant- 
ford  Street  R.  W.  Co.,  309. 
Reversed  on  appeal. 


SUCCESSIOH  DUTY. 

Bavk  Deposit   Receipt — For- 
eigii  Domicile.] — &e  Revenue,!. 


SURROGATE  COURT. 

Appeal] — See  Appeal. 


TRADE  MARK 

1.  Trade  Description — F<dse 
Application  of  —  "  Quadruple 
Plate  "—Evidence.]  —  The  de- 
fendants by  an  advertisement  in 
a  newspaper  described  cei'tain 
tea-sets  as  "quadruple  plate," 
stating  that  the  regular  price 
thereof  was  "$12.00  a  set,  Sat- 
urday at  $6.00."  The  pur- 
chaser of  one  of  the  sets,  before 
making  his  purchase,  inquired, 
and  was  informed,  by  the  sales- 
woman of  the  defendant,  that  it 
was  one  of  the  tea-sets  adver- 
tised, and  that  the  advertise- 
ment could  be  relied  upon  : — 
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Held,  Rose,  J.,  dissenting  on 
this  point,  (1)  that  the  use  of 
the  words  "  quadruple  plate  "  in 
the  advertisement  was  an  appli- 
cation of  false  trade  description, 
in  that  the  goods  could  not  pro- 
perly be  described  as  such ;  (2) 
that  there  was  evidence  to  show 
that  the  advertisement  applied 
to  these  goods.  Regina  v.  The 
T.  Eaton  Co,  {Limited),  276. 


TRAHSIEirT  TBADEES. 

By-Laiv —  Trading  Stamj)-*^.] 
-^See  Municipal  Corporations, 
9. 


TEIAL. 


UHDUE  UTPLUENCE. 

Fid  a  c  ia  ry  RelationHhip  — 
On  m — Fresampt  ion — Benefit] 
— See  Gift. 


USE  AND  OCCUPATION. 

See  Company,  1. 


Good  Friday — Dies  A^on 
JuridicuH.]  —  The  evidence  at 
the  trial  of  this  action  not  being 
concluded  before  the  close  of  the 
day  preceding  Good  Friday,  the 
Judge,  counsel  consenting  and 
the  jury  desiring  it,  adjourned 
the  Court  to  the  following  day, 
wlieu  he  delivered  his  charge 
and  received  the  verdict,  on 
which  he  entered  judgment : — 

Held,  that  it  was  competent 
for  him  to  do  so. 

The  only  day  on  which  no 
judicial  act  can  be  done  in  this 
Province  is  the  Lord's  Day,  or 
Sunday.  Other  statutory  holi- 
days are  not  dies  aon  juridiri 
in  this  sense.  Fo,4er  v.  Toronto 
Railicay  Co.,  1. 

See  Patent  for  Invention,  1. 


VEHDOE  AND  PUECHASEB. 

Purvhuse  Sidijecf  to  Mortgage 
— In demnity — Exec u to rs  and 
Administrators — Claim  on  Ad- 
min istrator — Limitation  of 
Actions— RS.O.  eh.  1:29,  s.  So.] 
—A  sale  of  land  for  $275  on 
which  there  was  a  moitgage  for 
[  $1,100,  the  conveyance  being  by 
the  ordinary  short  form  deed, 
the  only  reference  to  the  mort- 
gage being  in  the  covenant  for 
quiet  enjoyment,  was,  under  the 
circumstances,  held  to  have  been 
a  sale  subject  to  the  mortgage, 
against  which  the  vendor  was 
entitled  to  be  indemnified  by 
the  purchasers;  and  the  plaintiff 
having  acquired  an  assignment 
of  such  right  of  indenmity,  he 
was  entitled  to  enforce  it  against 
the  purchasers. 

Before  the  commencement  of 
an  action  against  the  purchasers 
one  of  them  died,  and  on  the 
plaintiff  notifying  the  adminis- 
trator of  his  claim,  he  was  served 
with  a  notice  under  s.  35  of  R 
S.O.  ch.  129,  the  "Trustee  Act," 
disputing  it.  An  action  was 
afterwards  brought  against  such 
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Administrator,  but,  on  it  appear- 
ing that  he  was  then  dead,  and 
that  an  administrator  de  bonis 
nfton  had  been  appointed,  an 
order  was  obtained  amending 
the  writ  by  substituting  as  de- 
fendant such  last  named  admin- 
istrator, upon  whom  the  writ 
was  served  more  than  six  months 
after  the  service  of  the  notice : — 
Held,  that  the  proceedings 
against  the  defendant  must  be 
deemed  to  have  connnenced  only 
on  the  service  of  the  writ  on 
him,  and  this  being  more  than 
six  months  from  the  service  of 
the  notice,  the  plaintiffs  action 
was  barred.  Goodevha  m  v . 
Moore,  86. 

See,  also,  Sale  of  Land. 


VOTERS*  LISTS. 

Fnnner>i'  Sons  and  Income 
Voters — Bi/'lo u\] — Sf^e  Munici- 
pal Corporations,  2. 


WARRAirry. 

Sabj  of  Emjine — Parol  Evid- 
ence —  Supple  nie  n  to  ry  St  ate- 
"tnents.] — See  Sale  of  Goods,  2. 

For  return  of  Article — Sale 
of  Engine.] — See'jiKh'E  OF 
Goods,  1. 


WAY. 


Higliwmj  —  Dedication 
and  Acre jtt((  nee  — Reg Iste re( I 
Flan — Statutory  Regulations — 


Side  of  Land  by  Reference  to  it.] 
— Plaintiffs  vendor  of  a  lot  on 
a  plan  registered  by  him  had, 
prior  to  the  sale  to  plaintiff, 
given  for  the  purpose  of  extend- 
ing a  street  the  north  twenty 
feet  by  the  entire  depth  of  the 
lot,  the  owner  of  the  adjacent 
property  also  giving  twenty  feet 
for  the  same  purpose.  The 
latt-er  .then  registered  a  plan 
showing  the  street  as  sixty  feet 
wide  oppasite  the  lot  subse- 
quently sold  to  plaintiff.  This 
plan,  although  not  conforming 
to  statutory  re((uirements,  was 
authorized  by  resolution  of  the 
town  council  to  be  registered, 
and  they  accepted  the  street 
thereon  forty  feet  in  width,  the 
figures  on  the  plan,  however, 
showing  the  street  opposite  the 
lot  in  (juestion  to  be  sixty  feet 
wide,  but  no  reference  was  made 
to  the  former  plan.  Other  lots 
were  sold  according  to  the  last 
plan,  and  there  was  evidence  of 
public  user  of  and  of  the  ex- 
penditure of  public  moneys  on 
the  street,  and  that  a  sidewalk 
had  been  laid  down  defining  the 
width  at  sixty  feet.  The  plain- 
tiff afterAvards  purchased  the  lot 
mentioned  according  to  the  first 
plan,  and  moved  his  fence  out 
to  the  original  boundary  of  the 
lot:— 

Held,  that    the    twenty    feet 

encroached  on   by  the  plaintiff 

had  become  part  of   the  public 

highway.       Pedloic    v.   Corpor- 

\atlon  of  the  Town  of  Renfrew, 

i  499. 
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WILL. 

1.  Specific  Beqv>est  to  Widow 
— Bower — EWtion.y-Axi  estate 
consisting  of  realty  and  person- 
alty and  amounting  to  over 
$10,000,  was,  after  a  direction 
to  pay  the  debts,  funeral  and 
testamentary  expenses,  and  after 
a  specific  devise  of  certain  land, 
devised  by  the  testator  to  his 
executors  in  trust  to  sell  and 
convert  into  money,  and  out  of 
the  proceeds  to  pay  to  his  widow 
$3,000  for  her  own  use  absolute- 
ly, and  to  divide  the  remainder 
among  certain  nephews  and 
nieces : — 

Held,  that  the  widow  was  not 
put  to  her  election,  but  was 
entitled  to  her  dower  in  addition 
to  the  bequest. 

Amsden  v.  KyU,  9  O.R.  439, 
distinguished.  Re  Geo^ye  Skunk 
Entate,  175. 

2.  DeviHe  Over — Impossibil- 
ity of  Event — "Avd" — Lifeti/tne 
of  Tivo  Persons — Death  of  One.] 
— A  testatrix  devised  and  be- 
queathed all  her  real  and  per- 
sonal estate  to  her  son  in  fee 
with  a  proviso  that  in  case  he 


should  die  without  issue  previous 
to  the  death  of  "  my  brother     * 

*  and  sister  *  *  ,"  then 
over. 

The  sister  mentioned  died  in 
the  lifetime  of  the  son  : — 

Held,  that  as  the  event,  viz.,. 
the  death  of  the  son  previous  to 
the  death  of  both  the  brother 
and  sister,  could  not  happen,  the 
son  took  an  estate  in  fee  simple. 
LiUie  V.  Willis.  198. 

Annuity  hy-Charge  of  Lands 
— Lapse  of  Time.] — See  Limita- 
tion OF  Actions,  1. 


WOEDS. 

''Agent;'  'Entrusted."]— 
See  Sale  of  Goods,  3. 

" Security  for  Money'' — See 
Receiver,  2. 

"  Untenanted"  "  Unoccupied." 
— See  Insurance,  5. 

"  Order." — See  Railway  Com- 
pany, 1. 

See  Sessions. 

"  Purchased  from  Owner." — 
See  Assessment  and  Taxes,  3. 

"Accuses."  — See    Criminal. 
Law,  3. 
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